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FEDERAL COMMUNICATIONS COMMISSION 
Enforcement Buteau, lnvestiglltions and Hearings Division 

44S 12~ Street, S.W., Room 4-CnO 
Washington, D.C. 20554 

August 5, 2005 

Vb Certified Mall. Return Receipt Reg!W!ied, 
Fwjmile !lid E-M!!i! 

Mr. JimlBmourenx 
SBe Services, Inc. 
14011 StreetN.W., Suite 400 
Washington,D.C. 20005 

Ms. Mary C. Albert 
Vice President. ReguJstory Policy 
CompTel/ ALTS 
1900 M Street, N.W. 
Washingtpn, D.C. 20036 

Rc: Freedoxn ofInfoIlX\lltion Act Request 
FOlA Control No. 2005-333 

Dear Mr. Lamoureux and M3. Albert; 

L lNTRODUcnON 

This letter concerns a Freedom of Infol'Illlltion Act ("FOlA") request from 
CompteU AL TS ("Comptel") for information submitted by SBC Communications, Inc. ("SBC',) 
in response to a Lcmer of Inquiry ("LOI'') from the Enfurcement Bureau. SBC has requested 
confidential treatment of its submissions. As explained below, we grant SBC's request in part 
and deny it in part. The(efure. we will release to Comptel SBC's responses as described hereip 
unless we receive an appli.cation for review from SBC within ten working days from the date of 
this letter. If Comptei believes that any portion of this decision is in error, it may file an 
application for review of this action with the Commission's Office of General Counsel within 30 
days of the date of this letter. 

II. BACKGROUND 

On August 24, 2004, the Investigations and Hearings Division of the Enforcement 
Bureau (the "Bureau") sent SBC an LO! notifYing the COIIlpany that the Bureau WlI!I 

investigating whether it violated Part 54, Subpart F. of the Commlssion's rules, 47 
C.F.R. §§ 54.500-54.521, and the Commission's orders regarding universal service funding.' 
SBC :responded to this LOI on September 13, 2004.' 

, lAllte< TIJ Michelle A. Th ......... Ex_nvo Dired<>r, fod<;ral Regulatory, sac Communications, Inc" ""d 
Christopher Hoill13lln. Genmal Ait«-ney, SBC 1.Ie~ol1lmunicatiOllS Inc, Ii'o!n Hillary S. DeNigro, Deputy Chief. 
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On December 16, 2004, ~ Bureau termlnated its investigation by adopting a COIlllellt 

Decree in which SBe IIgzeed to make II voluntary contribution to the United States Treasw:y in 

the amount of $500,000 and to institute a compliance plan, as specified therein, "to ensure SBC's 

whoJly-owned subsidiaries' fuQll"e rompliance with the Commission's rules governing the E

Rate progtam.·J The Consent Decree specifies tlJat "it does not constitute an admission, denial, 

adjudication on the merits, or a factual or legal determination regarding any compliance or 

noncompliance with the requirements of section 254 of the Act or Part 54 of the Commission's 

rules:'"' 

On Aprl14, 2005, the Bureau received Campter's FOIA request for copies of "all 

pleadiDgs anc1 correspondence contained in file nwnbc::r BB·04-lH-0342,n, the invesug$ve file 

wrthe investigation refere.nced in the December 16, 2004, Consent Decree. On May 27, 2005, 

SBe filed its response to the FOlA request, opposing release of the requested documents and 

seeking confidentiality fur the materials.' SBC argues in its Opposition that the requested 

documents were "compiled for law enfo,,~ement purposes," and, thus, are exempt from 

disclosure under FOIA EXeIJlption 7. Specifically SBC argues that disclosure is prohibited by 

FOlA Exemption 7(C) because it would cause an unwammted invasion of persona( privacy. 

SBC also contends that FOlA Exemption 4 prohibits release of the reqw:sted documents beC8llSe 

the documents Kclearly p<:rtain to SBC's business dealings with one of its customers~ and 

because many of the doCuments contain information pertaining to SBC's systems, processes and 

operations, and include cost, pricing and other "commercially sensitive" information,' 

By Jetter dated June 28, 2005, Comptel replied to SBe's Opposition. B Compte! 

challenges SBC's claims that FOIA Exemptions 7(C) and 4 prohibit disclosure of the requested 

Investigations and Ii~gs D~vision, Enfu..:ement Bureau, Fodernl Communications Conunission, dlm:d AugllSl 

24. 2004 C' LOI"). 

, Le\:loc"to OIlvid Janas. Speoial Counsel. lnve'tigatio'" and Hearings Division, Enforcement Bureau from 

Chri.tophet Heinl",,". Gen...al Attorney, SBC Tcloocmmunic:ationllne., dilled September 13, 2004 ("WI 

Response"). 

'SQCCom",.nlcations inc .• Order and Con><1lIDocno, 19 FCC Rod 24014 (Bnf, Bur. 2004). 

'/dat24019, ,13. 
, See Electronic rotA (IHOtA) reqaest form from Mary C. Albert ("R.cquestcr"), Comptell AL 1"8, dated Apfil4, 

2005 ("pOlA 200s-333"). In a telephone .onvenation with lHD SIlIff on April 12, l()OS, the R.cquos\er mcdifiw 

ond ,Iorified her Fal A req .... t I<> seek only pleadings filed by SBC and ~01TO",",ru:leuce between sse ODd the 

Commission. 

• See Ltttor 11<1111 Jim LamoIlreux, Senior Cou ... ~ sac setvtce •• l_ I<> Judy Lancaste,. lnvestigoliQ.s ar.d 

Hearings Division, Enli:>r""rnent Bure.u. dilled Mey 27. 2005 ("Oppo$ilionj. 

, Oppositional 6. 

I J.eIt<>t from Mary C. Albert, Vi •• P,.."ident l\er;ulolOry Polley. Co,,;pTeliAscentlAL TS to Judy Lancaster 

Investigations and Rearin;:s. DiYisioJlt En1otcemC'l\t BUI"I:au. Federal CommunicatiOl'L'i Commission. dated. June 28: 

200S C'R.eply") 
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doewnents. Although Comptel does not object to red:action from the re<j\l.eSted docwnents of the 

names, telephone nunlbers, and home and email addresses of SBC employees, it argues that 

Exemption 7(e) is inapplicable to SBe because it is "a large, publicly lraded corporation ... that 

... possesses no protectable personal privacy interest."" Compte! also asserts that SBC's 

"conflicting positions" regarding whether its submissions were provided to the Bureau 

voluntarily or under compulsion do not support SBe's reliance upon Exemption 4 to prohibit 

disclosure of the requested documents, thai SBe's "conclusory and general.i:zed" 

characterizations of the records as confidential ccllll!lerciaJ in:!brmation are "insufficient to 

demonstrate the likelihood of substantial competitive injury" as required by Exemption 4. and 

that the cost and pricing information that SBC wishes to withhold from disclosure is already in 

the public domain because E-Rate service providers are required under section !)4.501(d)(3) of 

the Commissioo's rules" to make those records available for public inspection. '1 

llJ. DISCUSSION 

A. SBC's Requests'To Keep Its Re5ponses C~nfldentiaI In Their Eatirety 

Are Deficient 

Section 0.459 of the Commission's rules establishes It. procedure by which parties may 

request that infOnnauon or materials that they have submitted to the Commission Dot be made 

rourinelyavailable for public inspection. See 47 C.F.R. § 0.459. This rule requires that a party 

seeldng conndentiality provide a statement of tbe 'reasons for withholding the materials in 

question from public inspection and set forth specific catc;gories of materials for which such 

treatment is appropriate. A request for confidel'lliality "sbaI.I.include," illter alia, an "exp lanation 

of the degree to which the infonnation is commercial or financial, or contains a trade secret or is 

privileged;"" an "(e]xplanation of how dis<:losure of the infonnation could result in substantial 

competitive Iwm;"'" and "(i]dentitication of whether the in:!brmation is available to the public 

and the extent of any previous disclosure of the infbrmation to third parties."" 

We find that SBC's requests for confidential treatment of its submissions substantially 

fail to comply with the standards set forth in section O.4S9(b) oflbe Commission's rules. The 

rules clearly state that casual requests for confidentiality that do not comply with the 

requirements set forth In sections 0.459(a) IUld (b) will not be considered." FIlI'ther, the LOl 

'/dal2. 

1. 41 C.F.R.. § S4.S01(d)(3). 

" R.eplya:t 3. 

12 See 47 C.F.R. § O.4S!I(b)(3}. 

" See 47 C.F.R.. § 0.4S9(b)(5). 

" Soc 41 C.F.R § O.459(bX7}. 

" S .. 47 C.F.R. § 0,459(0). 
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issU¢d to SBC by the Bureau explicitly WIll'llS SBC \hat :requ¢sts for confidential treatment must 

comply with the requirements specifically mandated by secti(ID O.459(b), and that the Bureau 

will not colISider confidentiality :requests that do not so comply. . 

Nevertheless, SBC has failed to provide a statement of specific reasons for withholding 

its responses in their entirety. While generally categorizing the information contained in its 

submissions, SBC does not, as :required by section 0,459(bX3), explain tW; degree to which 

specific information is comm~ial or financial or contains 1\ tnIde secret Nor does it explain. as 

required by section 0.4S9(b)(5), how disclosure of such information could result in substantial 

competitive harm. SBC also fulls to state whether any of the information for which it seeks 

protection is already available to the public ... 

We find SBC's request for the confidential treatment of all its submissioDS to be overly 

broad. Portions of the documents submitted by SBC appear to contain commercial or fmancial 

information, the disclosure ofwbicb could ICSILIt in substantial competitive harm to SBC. BIlt 

most of lhose pages also contain information that is not confidential, such as FRN numbl:rs. lists 

of equipment, and references to ordinary administrative matters. SQroe of that infonnation is 

already within the public domain." Release of such infonuatiOil appears unlikely to result in 

competitive harm to SBC IIDd SBe offers no justification for withholding such information as 

cormnereiaJ, financial or trade secret infOrmation. Consequently, that infonnation will be 

disclosed. 

Accordingly, we conclude that SBe has failed to demonstrate by a preponderance of the 

evidence Ii case for nondisclosure of all of its submissions. We therefore deny SBe's requests 

that we granl confidential treatment of the entitety of its submissions. 

B. Portions of SBC's SUbmissions Are Subjeet To Protection From 

Disdosvre As "Commercially Senllitil'e Infonnatioo" 

We base confidentiality determinations under section 0.459 of the Commission's rules 

relating to commercial or financial materials on EXemption 4 of the FOIA which permits us to 

withhold "trade secrets and commercial or finan<:ial infOllllation obtained from a person and [thilt 

is l privileged or confidcn1ial."" FJeemption 4 ptotecb "any lirumcial or eommercial information 

provided to !.he Oovt:nlJI1ellt on .. voluntary basis if it is of a Idnd that the provider would not 

cUSlomarilyrelcase to the public.''(emphasls added)" However, uruIer Exemption 4 commercial 

or financial materials that are part of required submissioos are held to be confidential only when 

" See 47 C.F.R.. § 0.459 (bX7). 

11 Federal Registration Numbers ("fRN"s), including Ihos. of sac, .r. aWliloblo 10 tho pub Ii. on the Commissioo 

I\.egl$tratloo System C'CORES") dalabase which is IO<:all!d on the Commission's inleT"'" web page. SetI alsQ 47 

C.f.R. S4.SOI(d)(3) . 

.. S U.S.C. § SS2(b)(4). 

" See Critical Mas, Energy Proj"'" v. NRC, 975 r.2d 811. 880 (D.C. Ci,. 1992) C'Critioal Moos'"!. 
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disclosure would either impair the government's ability to obtain necessary information in the 
future or would be Likely to substantially hllml the competitive positi()tl of the submitter." 

SBC's LOI responses were r~uired submissioWi for the PUIposes f:If our ForA analysis." 
An LOI is an adrninistmtive order that compels the production of information. Failure to 
respond properLy to an LOI may .s~ ect an entity to forfeiture action." Because we directed 
SBe to submit its written responses to the: Bureau's LOI, its responses were required. 

We find thai certain infonnatian in SBC's submissions constitutes commercial or 
financial infurmation, the disclosure of which could result in substantial competitive harm to 
sac. Such cor:nmercially sensitive information includes, but is not limited ~, SSC's costs and 
pricing data, its billing and payment dates. and identifying information of SBC's staff, 
contractors, and the representatives of its contlactors and customers. Accordingly, such 
information is exempt from disclosure under FOIA Exemption 4.Zl 

Although section. 54,SOl(dX3) of the ComUUssion's rules requires teLcoo=unicatlons 
service providers such as SBe \0 allow public inspections of the rates it charges and the 
discounts it allows to schools and libraries eligible for universal service support, 24 SBC can 
comply with the rule's requirements by maintaining a ~pub1ic inspection fLle" containing the 
required tate jnfonnation. The rule does not mandlrte disclosure here of alL of the pricing data 
contained in SOC's submissions. In this instance. disclosure ofSBC's invoice and discount 
amounts could disclose the total value of its contract, information that would not otherwise be 
publicly available. That information is not in the public domain and its release is not requi£ed by 
the rule. Because rele= of SBC pricing infor:tllJltion in tbis <:ase is likely to substantially harm 
SBC's competitive position, such information is exempt from disclosure under FOIA Exemption 
4. 

C. Name. ofSBC Empklym And Customen Are Protected From 
Disclosu", Due To Personal PrivatY Coneerns 

The FOIA statute, 41 U.S.C. § 5S2(b)(7)(C), provides thalreeords or information 
compiled fur law enforcement purposes ere exempt from disclosure to the extent that the 

., NQ//ona/ Parlt.r and Ccn!:.rwlion -4 .... " v. Morton. 498 F.2d 165, 770 (D.C. CIT. 1974) ("Nallo.<Ji Pari,,"); 
Crili<:aJ Mw. 79$ Fold at 878 (citing NtJtkmai Parks). 

" Sa CritlclJl M= (csIoblishwg separate tms for oonfidenliaJ _.t of voluntary submissions '1\~ "'qttired 
submissions). See also 

II SeJ! S8C CammunicatfOllS, Inc .. Order of Forfeitwe, 11 FCC Red 7589 (2002) (folfeilure paid); Glohc(}1fJ (1tC •• 

Notice of Apparent Liability ror For&iture and Order. 18 FCC Red 1911'J3, n. 36 (:WOO), re3poll!ie pentflng. 

ZI See, e.g .• (. R. The Lakin Law Firm, P.C., Memorandum Opinion and Order, 19 FCC lled 12727 (2004). 

. ,. 47 C.F.!L § 54050 1(d)(3) provides that "(Telecommunication.) Service provider .. luslJ keep and .. tain r."",d. of 
rates charge<! to and discouots allowed ror eligible school. and libraries - DO their own or as ~0It of. ", •• onium. 
Suc::h teccn!s shaH be aVllilab1e for publte i.cspeetion.') 
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production of such records could mson!lbly be expected to "constitute an unWBITantcd invasion 

of personal privacy" are exempt from disclosure." Generally, businesses do not possess 

"personal privacy" interests as required for application of FOIA Exemption 7(C)." However, the 

individuals identified in SBe's subtnissiollS do have such privacy rights and, PllIl!IlaIlt to this 

provision. POrtiOl1ll of SBC's submissiolls will be redaered to withhold the names and identifYing 

infunnation of those individuals to prevent UI1WlU'l'a1lted invasions of their personal privacy. 

D. Documents Whieh Di$dose all Agency's DeII"berative Pro~e:ss Are 

Protected From Disclosure 

Exemption 5 oflbe FOlA protects "inter-agency or intra-agency memorandlllDs or letters 

whicb would not be available by law to a party o1her thin an agency in litigation with the 

agency. ,m PuxSllant to this exemption we will withhold from public disclosure drafts of Bureau 

pleadings and correspondence, and meroo.randa and emails, distributed among Commission staff, 

which discuss the issues and investigation related to this matter. 

IV. CONCLUSION 

For lhe reasons stated above, we grant in part and deny in part SBC's request for 

confidentiality. If SSC believes that this decision is in error, it must file an application for 

review of this action wilh the Commission's Office of General Counset within ten working days 

of1he date ofthls letter. See 41 C.F.R. § 0.461(i). We will prod.w:e the doclllDeols requested as 

noted above if no sw;b applicatiOll for review is tiled. We will assess copying charges, if any, at 

that time .. TfComptel believes that this decision is in error, it may file an application for review 

oftbls action with the Commission's Office of General Counsel witltiJl30 days of the date of this 

letter. &e 47 C.F.R. § 0.4610). 

We are providing SBe's counsel with a copy of lhe doClllDents as redactod pwsuant to 

this decision. 

Sincerely, 

PU-4.9;;, 
Wuliam H. Davenpwt ~ 
Chief, Jnvestigations and Hearings Division 
Enforcement Bureau 

" 5 U.S.C. § SS2(bX7)(C). See alaa 5 U.S.C. § 552(bX6); 'n '" William McCQ_I~ Broadcasting IJ11d Cable, 

Order. 18 FCC Red 26371 (2003). 

" Se •.•. g.. C/tadm"", Comml/llicalhm •• Inc., Moroorandum Opinion and Order, 13 FCC Red 23943 {I 998) 

" S U.S.C. § 552(b){5). 
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