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[81 The government conceded at oral
argument that it produced all available
judicially noticeable facts to support its
position that Caceres—Olla’s conviction con-
stituted a “crime of violence.” We there-
fore remand for resentencing on the exist-
ing record.

VACATED AND REMANDED.

FERNANDEZ, Circuit Judge,
concurring:

I concur in the result, but not in all of
the reasoning of the majority opinion. I
concur in part I and in the portion of part
II before ITA First. As to part ITA First
(majority opinion at pages 7 to 8), I do not
agree. The guideline definition indicates
that it applies to forcible sex offenses,
which include those where “consent ... is
not legally valid.” USSG § 2L1.2, com-
ment. (n.1(B)@ii)) (Nov.2011). We have
declared that minors are “legally incapable
of consent.” Valencia v. Gonzales, 439
F.3d 1046, 1051 (9th Cir.2006); see also
Estrada—Espinoza v. Mukasey, 546 F.3d
1147, 1154 (9th Cir.2008) (en banc). As I
see it, if a child is “legally incapable of
consent,” that child’s “consent ... is not
legally valid,” and no amount of judicial
sortilege will make it so.

That said, I do agree with the discussion
in parts ITA Second (majority opinion at
pages 9 to 10, insofar as it discusses statu-
tory rape) and Third (majority opinion at
page 10). Moreover, I agree with part
IIB. See United States v. Gomez, 732 F.3d
971, 987-89 (9th Cir.2013). Finally, be-
cause the government has conceded that it
has no more evidence to produce, I agree
with part III.

Thus, I respectfully concur in the result.

O ¢ KEY NUMBER SYSTEM

—“Hunms=

738 FEDERAL REPORTER, 3d SERIES

Naranjibhai PATEL; Ramilaben
Patel, Plaintiffs—Appellants,

V.

CITY OF LOS ANGELES, a municipal
corporation, Defendant-Appellee.

No. 08-56567.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted En
Banc June 24, 2013.

Filed Dec. 24, 2013.

Background: Motel owners brought ac-
tion challenging municipal code provision
authorizing warrantless, onsite inspection
of certain hotel guest records upon the
demand of any police officer. Following a
bench trial, the United States District
Court for the Central District of Califor-
nia, Dale S. Fischer, P.J.,, 2008 WL
4382755, entered judgment for the city.
Motel owners appealed. The Court of Ap-
peals, Clifton, Circuit Judge, 686 F.3d
1085, affirmed.

Holdings: On rehearing en banc, the
Court of Appeals, Watford, Circuit Judge,
held that:

(1) a police officer’s non-consensual inspec-
tion of records under the municipal
code provision constituted a “search”
under the Fourth Amendment, and

(2) municipal code provision was facially
invalid under the Fourth Amendment.

Reversed and remanded.

Tallman, Circuit Judge, filed a dissenting
opinion in which O’Scannlain, Clifton, and
Callahan, Circuit Judges, joined.

Clifton, Circuit Judge, filed a dissenting
opinion in which O’Scannlain, Tallman, and
Callahan, Circuit Judges, joined.
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1. Searches and Seizures ¢=13.1, 23

The Fourth Amendment protects the
right of the people to be secure in their
“persons, houses, papers, and -effects”
against unreasonable searches and sei-
zures; a search occurs for Fourth Amend-
ment purposes when the government
physically intrudes upon one of these enu-
merated areas, or invades a protected pri-
vacy interest, for the purpose of obtaining
information. U.S.C.A. Const.Amend. 4.

2. Searches and Seizures ¢=13.1

A police officer’s non-consensual in-
spection of hotel guest records under
provision of municipal code authorizing
warrantless, onsite inspections of certain
records about guests constituted a
“search” under the Fourth Amendment;
such an inspection involved both a physi-
cal intrusion upon the hotel’s private pa-
pers and an invasion of the hotel’s pro-
tected privacy interest in those papers
for the purpose of obtaining information.
U.S.C.A. Const.Amend. 4.

See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Searches and Seizures 26

One of the main rights attaching to
property is the right to exclude others, and
one who owns or lawfully possesses or
controls property will in all likelihood have
a legitimate expectation of privacy under
the Fourth Amendment by virtue of this
right to exclude. U.S.C.A. Const.Amend.
4.

4. Searches and Seizures ¢=25.1

So long as a business’s records are
private, they fall within the scope of the
“papers” protected by the Fourth Amend-
ment. U.S.C.A. Const.Amend. 4.

See publication Words and Phras-

es for other judicial constructions

and definitions.
5. Searches and Seizures €26

What a person knowingly exposes to
the public, even in his own home or office,

is not a subject of Fourth Amendment
protection. U.S.C.A. Const.Amend. 4.

6. Searches and Seizures ¢=13.1
Under the Fourth Amendment, a
search is a search, even if it happens to

disclose nothing but the bottom of a turn-
table. U.S.C.A. Const.Amend. 4.

7. Searches and Seizures €79

To be reasonable under the Fourth
Amendment, an administrative record-in-
spection scheme need not require issuance
of a search warrant, but it must at a
minimum afford an opportunity for pre-
compliance judicial review. U.S.C.A.
Const.Amend. 4.

8. Searches and Seizures =79

When the government seeks access to
non-public areas of a business to enforce
health and safety regulations, an adminis-
trative search warrant is generally re-
quired before that greater level of intru-
sion is permitted. U.S.C.A. Const.Amend.
4.

9. Searches and Seizures €79

Municipal code requirement that hotel
guest records be made available to any
police officer for inspection was facially
invalid under the Fourth Amendment, in-
sofar as it authorized inspections of those
records without affording an opportunity
to obtain judicial review of the reasonable-
ness of the demand prior to suffering pen-
alties for refusing to comply. U.S.C.A.
Const.Amend. 4.

10. Searches and Seizures =79

The government may require busi-
nesses to maintain records and make them
available for routine inspection when nec-
essary to further a legitimate regulatory
interest; but the Fourth Amendment
places limits on the government’s authority
in this regard. U.S.C.A. Const.Amend. 4.

11. Searches and Seizures €79
The government may ordinarily com-
pel the inspection of business records un-
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der the Fourth Amendment only through
an inspection demand sufficiently limited
in scope, relevant in purpose, and specific
in directive so that compliance will not be
unreasonably burdensome; in addition, the
demand to inspect may not be made and
enforced by the inspector in the field, and
the party subject to the demand must be
afforded an opportunity to obtain judicial
review of the reasonableness of the de-
mand prior to suffering penalties for refus-
ing to comply. U.S.C.A. Const.Amend. 4.

12. Searches and Seizures €79

Unannounced inspections without an
opportunity for pre-compliance judicial re-
view may be reasonable under the Fourth
Amendment in certain closely regulated
industries, such as mining and firearms.
U.S.C.A. Const.Amend. 4.

Frank A. Weiser (argued), Law Offices
of Frank A. Weiser, Los Angeles, CA, for
Plaintiffs—Appellants.

Todd T. Leung (argued), Deputy City
Attorney; Rockard J. Delgadillo, City At-
torney; Laurie Rittenberg, Assistant City
Attorney, Office of the City Attorney, Los
Angeles, CA, for Defendant—Appellee.

Appeal from the United States District
Court for the Central District of Califor-
nia, Dale S. Fischer, District Judge, Pre-
siding. D.C. No. 2:05-cv-01571-DSF-
AJW.

Before: ALEX KOZINSKI, Chief
Judge, and DIARMUID F.
O’SCANNLAIN, RAYMOND C.
FISHER, MARSHA S. BERZON,
RICHARD C. TALLMAN, RICHARD R.
CLIFTON, CONSUELO M.
CALLAHAN, MILAN D. SMITH, JR.,
MARY H. MURGUIA, MORGAN
CHRISTEN and PAUL J. WATFORD,
Circuit Judges.
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OPINION
WATFORD, Circuit Judge:

Los Angeles Municipal Code § 41.49 re-
quires hotel and motel operators to keep
records with specified information about
their guests. Plaintiffs, motel owners in
Los Angeles, challenge a provision of
§ 41.49 authorizing warrantless, onsite in-
spections of those records upon the de-
mand of any police officer. We are asked
to decide whether this provision is facially
invalid under the Fourth Amendment.

I

Section 41.49 requires hotel and motel
operators to collect and record detailed
information about their guests in either
paper or electronic form. The records
must contain: the guest’s name and ad-
dress; the number of people in the guest’s
party; the make, model, and license plate
number of the guest’s vehicle if the vehicle
will be parked on hotel property; the
guest’s date and time of arrival and sched-
uled date of departure; the room number
assigned to the guest; the rate charged
and the amount collected for the room;
and the method of payment. L.A. Mun.
Code § 41.49(2)(a). For cash-paying and
walk-in guests, as well as any guest who
rents a room for less than twelve hours,
the records must also contain the number
and expiration date of the identification
document the guest presented when check-
ing in. § 41.49(4). For guests who check
in using an electronic kiosk, hotel opera-
tors must record the guest’s name, reser-
vation and credit card information, and the
room number assigned to the guest.
§ 41.492)(b). These records must be
“kept on the hotel premises in the guest
reception or guest check-in area or in an
office adjacent to that area” for a period of
90 days. § 41.49(3)(a).
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Plaintiffs do not challenge these require-
ments. But they do challenge § 41.49’s
warrantless inspection requirement, which
states that hotel guest records “shall be
made available to any officer of the Los
Angeles Police Department for inspection,”
provided that, “[wlhenever possible, the
inspection shall be conducted at a time and
in a manner that minimizes any interfer-
ence with the operation of the business.”
Id.! The city stipulated that this provision
authorizes police officers to inspect hotel
guest records at any time without consent
or a search warrant. Failure to comply
with an officer’s inspection demand is a
misdemeanor, punishable by up to six
months in jail and a $1000 fine. L.A.
Mun.Code § 11.00(m).

Plaintiffs have been and will continue to
be subjected to warrantless record inspec-
tions under § 41.49. They filed this action
under 42 U.S.C. § 1983 seeking declarato-
ry and injunctive relief barring continued
enforcement of § 41.49’s warrantless in-
spection provision, on the ground that it is
facially invalid under the Fourth Amend-
ment. Following a bench trial, the district
court rejected plaintiffs’ facial challenge
and entered judgment for the City of Los
Angeles.

II

The first question raised by plaintiffs’
facial challenge is whether a police officer’s
non-consensual inspection of hotel guest
records under § 41.49 constitutes a Fourth
Amendment “search.” We have little diffi-
culty concluding that it does.

[1] The Fourth Amendment protects
the right of the people to be secure in their

1. Section 41.49(3)(a) provides in full:
The record shall be kept on the hotel prem-
ises in the guest reception or guest check-in
area or in an office adjacent to that area.
The record shall be maintained at that loca-
tion on the hotel premises for a period of 90
days from and after the date of the last

“persons, houses, papers, and effects”
against unreasonable searches and sei-
zures. U.S. Const. amend. IV. A search
occurs for Fourth Amendment purposes
when the government physically intrudes
upon one of these enumerated areas, or
invades a protected privacy interest, for
the purpose of obtaining information.
United States v. Jones, — U.S. ——, 132
S.Ct. 945, 949-51, 181 L.Ed.2d 911 (2012);
Katz v. United States, 389 U.S. 347, 360—
61, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967)
(Harlan, J., concurring). The “papers”
protected by the Fourth Amendment in-
clude business records like those at issue
here. See Hale v. Henkel, 201 U.S. 43, 76—
77, 26 S.Ct. 370, 50 L.Ed. 652 (1906).

[2,3] Record inspections under § 41.49
involve both a physical intrusion upon a
hotel’s papers and an invasion of the ho-
tel's protected privacy interest in those
papers, for essentially the same reasons.
“One of the main rights attaching to prop-
erty is the right to exclude others, and one
who owns or lawfully possesses or controls
property will in all likelihood have a legiti-
mate expectation of privacy by virtue of
this right to exclude.” Rakas v. Illinots,
439 U.S. 128, 144 n. 12, 99 S.Ct. 421, 58
L.Ed.2d 387 (1978) (citation omitted). The
business records covered by § 41.49 are
the hotel’s private property, and the hotel
therefore has both a possessory and an
ownership interest in the records. By vir-
tue of those property-based interests, the
hotel has the right to exclude others from
prying into the contents of its records,
which is also the source of its expectation
of privacy in the records. Cf Florida v.
Jardines, — U.S. ——, 133 S.Ct. 1409,

entry in the record and shall be made avail-
able to any officer of the Los Angeles Police
Department for inspection. Whenever pos-
sible, the inspection shall be conducted at a
time and in a manner that minimizes any
interference with the operation of the busi-
ness.
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1418-19, 185 L.Ed.2d 495 (2013) (Kagan,
J., concurring). That expectation of priva-
¢y is one society deems reasonable because
businesses do not ordinarily disclose, and
are not expected to disclose, the kind of
commercially sensitive information con-
tained in the records—e.g., customer lists,
pricing practices, and occupancy rates.
The hotel retains that expectation of priva-
cy notwithstanding the fact that the rec-
ords are required to be kept by law. See
McLaughlin v. Kings Island, Dw. of Taft
Broad. Co., 849 F.2d 990, 995-96 (6th Cir.
1988); Brock v. Emerson Elec. Co., 834
F.2d 994, 996 (11th Cir.1987).

[4] The hotel’s property and privacy
interests are more than sufficient to trig-
ger Fourth Amendment protection. As to
the property-based rationale for our hold-
ing, which is grounded in a century-old line
of Supreme Court precedent beginning
with Hale, 201 U.S. at 76-77, 26 S.Ct. 370,
the dissent is in complete agreement. See
Clifton Dissent at 1070. As to the privacy-
based rationale, the dissent asserts that
plaintiffs were required to prove, as a fac-
tual matter, that their business records are
subject to a reasonable expectation of pri-
vacy. Clifton Dissent at 1072-74. We do
not believe business owners are required
to prove that proposition, any more than
homeowners are required to prove that
papers stored in a desk drawer are subject
to a reasonable expectation of privacy. So
long as a business’s records are “private,”
as the Court held in Hale, 201 U.S. at 76,
26 S.Ct. 370, they fall within the scope of
the “papers” protected by the Fourth
Amendment.

[51 No one contests here that plaintiffs’
hotel records are in fact private. If the
records were “publicly accessible,” as the
dissent posits, Clifton Dissent at 1073, it is
true they would not be protected by the
Fourth Amendment, since “[w]hat a per-
son knowingly exposes to the public, even
in his own home or office, is not a subject

738 FEDERAL REPORTER, 3d SERIES

of Fourth Amendment protection.” Katz,
389 U.S. at 351, 88 S.Ct. 507. But, by the
same measure, if the records were publicly
accessible, the police of course would not
need to rely on § 41.49 to gain access to
them.

That the hotel records at issue contain
information mainly about the hotel’s guests
does not strip them of constitutional pro-
tection. To be sure, the guests lack any
privacy interest of their own in the hotel’s
records. United States v. Cormier, 220
F.3d 1103, 1108 (9th Cir.2000); see United
States v. Miller, 425 U.S. 435, 440, 96 S.Ct.
1619, 48 L.Ed.2d 71 (1976). But that is
because the records belong to the hotel,
not the guest, and the records contain
information that the guests have voluntari-
ly disclosed to the hotel. Cormier, 220
F.3d at 1108. It may be the case, as the
dissent speculates, that the hotel in Cormi-
er voluntarily consented to an inspection of
its guest records. See Clifton Dissent at
1072-73. But that does not support the
dissent’s contention that hotels generally
lack an expectation of privacy in such rec-
ords. Otherwise, the fact that a defendant
in one of our published decisions voluntari-
ly consented to the search of his home
would establish that the rest of us lack an
expectation of privacy in our own homes.

[6] A police officer’s non-consensual
inspection of hotel guest records plainly
constitutes a “search” under either the
property-based approach of Jones or the
privacy-based approach of Katz. Such in-
spections involve both a physical intrusion
upon the hotel’s private papers and an
invasion of the hotel’s protected privacy
interest in those papers for the purpose of
obtaining information. See Jones, 132
S.Ct. at 951 n. 5. Whether the officers rifle
through the records in paper form, or
view the records on a computer screen,
they are doing so to obtain the informa-
tion contained in the records. That the
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inspection may disclose “nothing of any
great personal value” to the hotel—on the
theory, for example, that the records con-
tain “just” the hotel’s customer list—is of
no consequence. Arizona v. Hicks, 480
U.S. 321, 325, 107 S.Ct. 1149, 94 L.Ed.2d
347 (1987). “A search is a search, even if
it happens to disclose nothing but the bot-
tom of a turntable.” Id.

ITI

[7] The question we must next decide
is whether the searches authorized by
§ 41.49 are reasonable. Ordinarily, to an-
swer that question, we would balance “the
need to search against the invasion which
the search entails.” Camara v. Mun.
Court, 387 U.S. 523, 537, 87 S.Ct. 1727, 18
LEd2d 930 (1967); see Maryland .
King, — U.S. ——, 133 S.Ct. 1958, 1970,
186 L.Ed.2d 1 (2013). Here, however, that
balance has already been struck. The Su-
preme Court has made clear that, to be
reasonable, an administrative record-in-
spection scheme need not require issuance
of a search warrant, but it must at a
minimum afford an opportunity for pre-
compliance judicial review, an element that
§ 41.49 lacks.

We will assume, without deciding, that
§ 41.49 is in fact intended to authorize
administrative record inspections, rather
than “searches for evidence of crime,”
which would ordinarily require a warrant.
Michigan v. Tyler, 436 U.S. 499, 511-12,
98 S.Ct. 1942, 56 L.Ed.2d 486 (1978). The
city defends § 41.49 as a nuisance abate-
ment measure designed to deter drug
dealing and prostitution, on the theory
that those who would be inclined to use
hotels to facilitate their illicit activities will
be less inclined to do so if they know that
hotel operators must collect—and make
available to the police—information identi-
fying each of their guests. Plaintiffs do
not contest this characterization of § 41.49,
and we need not question it to resolve this
case.

[81] We will also assume that § 41.49 is
intended to authorize access only to the
hotel guest records, rather than to non-
public areas of the hotel’'s premises.
When the government seeks access to non-
public areas of a business to enforce health
and safety regulations, an administrative
search warrant is generally required be-
fore that greater level of intrusion is per-
mitted. See Donovan v. Lone Steer, Inc.,
464 U.S. 408, 414, 104 S.Ct. 769, 78
L.Ed.2d 567 (1984); See v. City of Seattle,
387 U.S. 541, 545, 87 S.Ct. 1741, 18
L.Ed.2d 930 (1967). Section 41.49 could be
read as authorizing inspections of hotel
guest records, at least in some circum-
stances, in “an office adjacent to” the guest
check-in area. L.A. Mun.Code
§ 41.49(3)(a). If that office were not open
to the public, officers could not insist on
conducting the inspection there without an
administrative search warrant. See Lone
Steer, 464 U.S. at 414, 104 S.Ct. 769; See,
387 U.S. at 545, 87 S.Ct. 1741. As a
general rule, however, § 41.49 appears to
contemplate record inspections occurring
in the “guest reception or guest check-in
area” of the hotel, areas which presumably
are open to the public. L.A. Mun.Code
§ 41.49(3)(a). Given our disposition, we
need not decide whether record inspec-
tions in an area of a business open to the
public, such as a hotel lobby, would require
an administrative search warrant.

[91 With these assumptions in mind,
which give the city the benefit of the doubt
at each turn, we will apply the Fourth
Amendment principles governing adminis-
trative record inspections, rather than
those that apply when the government
searches for evidence of a crime or con-
ducts administrative searches of non-public
areas of a business. See Tyler, 436 U.S. at
511-12, 98 S.Ct. 1942; Marshall v. Bar-
low’s, Inc., 436 U.S. 307, 320-21, 98 S.Ct.
1816, 56 L.Ed.2d 305 (1978). Even under
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the more lenient Fourth Amendment prin-
ciples governing administrative record in-
spections, § 41.49 is facially invalid.

[10,11] The government may require
businesses to maintain records and make
them available for routine inspection when
necessary to further a legitimate regulato-
ry interest. See California Bankers Assn
v. Shultz, 416 U.S. 21, 45-46, 94 S.Ct. 1494,
39 L.Ed.2d 812 (1974); Kings Island, 849
F.2d at 992-93. But the Fourth Amend-
ment places limits on the government’s
authority in this regard. See Oklahoma
Press Pub. Co. v. Walling, 327 U.S. 186,
208-09, 66 S.Ct. 494, 90 L.Ed. 614 (1945).
The government may ordinarily compel
the inspection of business records only
through an inspection demand “sufficiently
limited in scope, relevant in purpose, and
specific in directive so that compliance will
not be unreasonably burdensome.” See,
387 U.S. at 544, 87 S.Ct. 1741. Section
4149 appears to satisfy this Fourth
Amendment prerequisite by adequately
specifying (and limiting the scope of) the
records subject to inspection. In addition,
however, the demand to inspect “may not
be made and enforced by the inspector in
the field.” Id. at 544-45,6 87 S.Ct. 1741.
The party subject to the demand must be
afforded an opportunity to “obtain judicial
review of the reasonableness of the de-
mand prior to suffering penalties for refus-
ing to comply.” Id. at 545, 87 S.Ct. 1741,
see also Lone Steer, 464 U.S. at 415, 104
S.Ct. 769.

[12] Section 41.49 lacks this essential
procedural safeguard against arbitrary or
abusive inspection demands. As presently
drafted, § 41.49 provides no opportunity

2. Unannounced inspections without an op-
portunity for pre-compliance judicial review
may be reasonable in certain closely regulated
industries, such as mining and firearms. See,
e.g., New York v. Burger, 482 U.S. 691, 702,
107 S.Ct. 2636, 96 L.Ed.2d 601 (1987). As
the district court correctly concluded, howev-
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for pre-compliance judicial review of an
officer’s demand to inspect a hotel’s guest
records. If the hotel operator refuses the
officer’s demand, she may be found guilty
without more of a misdemeanor, punisha-
ble by up to six months in jail and a $1000
fine. See L.A. Mun.Code § 11.00(m). Ho-
tel operators are thus subject to the “un-
bridled discretion” of officers in the field,
who are free to choose whom to inspect,
when to inspect, and the frequency with
which those inspections occur. See Bar-
low’s, 436 U.S. at 323, 98 S.Ct. 1816. Only
by refusing the officer’s inspection demand
and risking a criminal conviction may a
hotel operator challenge the reasonable-
ness of the officer’s decision to inspect.
See Camara, 387 U.S. at 532, 87 S.Ct.
1727. To comply with the Fourth Amend-
ment, the city must afford hotel operators
an opportunity to challenge the reason-
ableness of the inspection demand in court
before penalties for non-compliance are
imposed. See Lone Steer, 464 U.S. at 415,
104 S.Ct. 769; See, 387 U.S. at 545, 87
S.Ct. 1741; Kings Island, 849 F.2d at 996;
Emerson Elec., 834 F.2d at 997.2

The dissent is certainly correct that
“[t]he lack of pre-compliance judicial re-
view does not necessarily make a search
unreasonable under the Fourth Amend-
ment.” Clifton Dissent at 1071. But it
does render unreasonable the particular
searches at issue here—administrative in-
spections of business records in industries
that are not closely regulated. The dis-
sent never refutes that point. It merely
notes that pre-compliance judicial review is
not required for other types of searches
that § 41.49 does not purport to authorize,

er, no serious argument can be made that the
hotel industry has been subjected to the kind
of pervasive regulation that would qualify it
for treatment under the Burger line of cases.
See Barlow’s, 436 U.S. at 313-14, 98 S.Ct.
1816.
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such as automobile searches or “stop and
frisks.” Id. That observation has no rele-
vance to the Fourth Amendment issue
raised by this case.

v

We hold that § 41.49’s requirement that
hotel guest records “shall be made avail-
able to any officer of the Los Angeles
Police Department for inspection” is facial-
ly invalid under the Fourth Amendment
insofar as it authorizes inspections of those
records without affording an opportunity
to “obtain judicial review of the reason-
ableness of the demand prior to suffering
penalties for refusing to comply.” See, 387
U.S. at 545, 87 S.Ct. 1741. Because this
procedural deficiency affects the validity of
all searches authorized by § 41.49(3)(a),
there are no circumstances in which the
record-inspection provision may be consti-
tutionally applied. See United States v.
Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,
95 L.Ed.2d 697 (1987). Facial invalidation
of the provision, as plaintiffs have request-
ed, is therefore appropriate. See Bar-
low’s, 436 U.S. at 325, 98 S.Ct. 1816;
Kings Island, 849 F.2d at 997.

That conclusion is not undermined by
the dissent’s observation, see Tallman Dis-
sent at 1067, that officers may seek to
inspect hotel guest records based on a
source of authority other than § 41.49. If
“exigent circumstances” exist to justify a
non-consensual inspection of hotel guest
records, for example, officers may conduct
such a search in compliance with the
Fourth Amendment whether § 41.49 is on
the books or not. Nor is it relevant that
plaintiffs have not yet “suffered a penalty
for refusing to comply.” Id. “The for-
bearance of a field officer in graciously
declining to propose a penalty”—thus
far—does not cure the constitutional defect

in § 41.49’s administrative record-inspec-
tion scheme. Emerson Elec.,, 834 F.2d at
997.

REVERSED and REMANDED.

TALLMAN, Circuit Judge, with whom
Circuit Judges O’SCANNLAIN,
CLIFTON, and CALLAHAN join,
dissenting:

The Fourth Amendment to our Consti-
tution provides that “[t]he right of the
people to be secure in their persons, hous-
es, papers, and effects, against unreason-
able searches and seizures, shall not be
violated. ...” U.S. Const., amend. IV. The
Amendment has always prohibited specific
government conduct—“unreasonable
searches and seizures”—not legislation
that could potentially permit such conduct.
It is for this reason that the Supreme
Court has held that “[t]he constitutional
validity of a warrantless search is preemi-
nently the sort of question which can only
be decided in the concrete factual context
of the individual case.” Sibron v. New
York, 392 U.S. 40, 59, 88 S.Ct. 1889, 20
L.Ed.2d 917 (1968).

The Patels nonetheless ask us to declare
facially invalid under the Fourth Amend-
ment a city ordinance that does not ad-
dress the procedures the police must fol-
low before entering a hotel to request the
guest registers that hotels must keep.
The ordinance says nothing of warrants,
much less consent, exigencies, or any other
recognized exception to the warrant re-
quirement. We only know from the face
of the statute that when the police do
request the register, however they make
that request, the hotel owner must provide
it.

The Patels may be right in asserting
that as a practical matter the Los Angeles
Police Department has applied the ordi-
nance to undertake searches that violate
the Fourth Amendment. In that case, the
Patels should have little problem challeng-



1066

ing such a search on the facts of a particu-
lar search itself. They made such a claim
when they filed their lawsuit but dropped
it before trial. The district court looked at
the city ordinance and saw nothing on its
face suggesting it was unconstitutional in
all of its applications. Now on appeal, the
Patels ask us to assume the exercise of
analyzing all potential searches that might
be conducted pursuant to the ordinance in
order to declare it deficient. We should
decline the Patels’ invitation because the
Supreme Court has told us to avoid the
exercise altogether. My colleagues,
though, have taken the bait and issued
what amounts to no more than an advisory
opinion. I respectfully dissent.

I

In Sibron v. New York, the New York
state legislature had enacted a statute al-
lowing a police officer, with “reasonable
suspicion,” to “stop any person,” “demand”
explanations, and “search such person for
a dangerous weapon.” 392 U.S. at 4344,
88 S.Ct. 1889. Two defendants sought
suppression of evidence discovered pursu-
ant to such searches, and they asked the
Supreme Court to strike down the state
statute as facially unconstitutional under
the Fourth Amendment. Id. at 44, 88
S.Ct. 1889. On the same day the Supreme
Court established the constitutional stan-
dard for “stop-and-frisks” in Terry v. Ohio,
392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889
(1968), the Court declined to address the
facial challenge to the statute in Sibromn.

The Court explained that federal courts
should refuse “to be drawn into what we
view as the abstract and unproductive ex-
ercise of laying the extraordinarily elastic
categories of [a statute] next to the catego-
ries of the Fourth Amendment in an effort
to determine whether the two are in some
sense compatible.” Sibron, 392 U.S. at 59,
88 S.Ct. 1889. Rather, we should “confine
our review instead to the reasonableness
of the searches and seizures” that have
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actually taken place. Id. at 62, 88 S.Ct.

1889.

The Sibron Court reasoned that when a
statute’s terms “are susceptible of a wide
variety of interpretations,” id. at 60, 88
S.Ct. 1889, we can only determine if the
government has violated Fourth Amend-
ment rights by analyzing the concrete
facts in which the statute was applied.
“The constitutional point with respect to a
statute of this peculiar sort ... is not so
much ... the language employed as ...
the conduct it authorizes.” Id. at 61-62,
88 S.Ct. 1889 (citation and internal quota-
tion marks omitted). Here, although
counsel represented at argument that un-
constitutional searches have occurred at
the Patels’ motel, the record is bereft of
any details to tell us what happened when
the ordinance was invoked.

I am at a loss to understand the Patels’
decision to drop the as-applied challenge
they raised in their original complaint.
But their facial challenge leaves us with
insufficient facts regarding the unconstitu-
tional conduct they allege has occurred. It
instead asks us to partake in the gymnas-
tics of the hypothetical, focusing on the
“language employed” instead of the “con-
duct [the ordinance] authorizes.” Id.

The difficulty with this case arises from
the disconnect between the language em-
ployed in the statute and the conduct the
majority concludes the ordinance author-
izes. The majority opinion is rife with
assumptions about the police conduct that
must occur for the ordinance to be applied.
To begin, the majority’s analysis starts
with the assumption that “ § 41.49 author-
iz[es] warrantless ... inspections.” Maj.
Op. at 1060. But it seems plain from the
face of the statute that the ordinance
would apply to hoteliers with equal force if
Los Angeles police officers arrived at a
hotel with a legitimate search warrant and
the hotelier refused to produce the regis-
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ter. I have always understood the rule to
be that a statute survives a facial challenge
if a court can find any circumstance in
which it could constitutionally be applied.
See Wash. State Grange v. Wash. State
Republican Party, 552 U.S. 442, 449, 128
S.Ct. 1184, 170 L.Ed.2d 151 (2008) (holding
that a facial challenge “can only succeed” if
“no set of circumstances exists under
which the [law] would be valid”). The
majority does not even acknowledge this
rule of constitutional adjudication.

The plaintiffs went to trial solely on a
facial challenge to the statute, which by its
nature requires us to consider only the
statute’s language. But even if, as the
majority suggests, all searches authorized
by the ordinance were without warrant
and consent—which the statute -clearly
does not dictate—the majority has still not
accounted for “exigent circumstances” that
would allow the police to request the guest
register without a warrant or consent.
See Kentucky v. King, — U.S. ——, 131
S.Ct. 1849, 1858, 179 L.Ed.2d 865 (2011)
(“[W]arrantless searches are allowed when
the circumstances make it reasonable,
within the meaning of the Fourth Amend-
ment, to dispense with the warrant re-
quirement.”).  Additionally, the police
could request the register under their
community care-taking exception; perhaps
police might be on the premises to locate a
suicidal person whose worried family has
asked police to check on his welfare.
These would appear to be at least two
“set[s] of circumstances ... under which
the [law] would be valid.” Wash. State
Grange, 552 U.S. at 449, 128 S.Ct. 1184.

But such important constitutional ques-
tions should not rise and fall on the vaga-
ries of judicial imaginations. As in Sibron,
“[oJur constitutional inquiry would not be
furthered here by an attempt to pronounce
judgment on the words of the statute.”
392 U.S. at 62, 88 S.Ct. 1889. Even after
considering the stipulation that the Patels

have been subject to warrantless searches
under the ordinance, we have no concrete
facts to analyze the circumstances of each
individual search. And even if we did have
those facts, the Patels have made the tacti-
cal litigation decision to withdraw any chal-
lenge to those searches. They leave us
with no evidence to prove that all requests
made under the ordinance must violate the
Fourth Amendment. The majority’s deci-
sion to nonetheless entertain the facial
challenge eschews Supreme Court guid-
ance to the contrary.

II

The majority ignores Sibron entirely
and takes an improperly narrow view of
what the statutory text authorizes. The
ordinance, on its face, provides only that:

[The register] shall be made available to

any officer of the Los Angeles Police

Department for inspection. Whenever

possible, the inspection shall be conduct-

ed at a time and in a manner that mini-
mizes any interference with the opera-
tion of the business.

L.A. Mun.Code § 41.49(3)(a). According
to the ordinance’s language, if the police
request the guest register, the hotel owner
must provide it. The ordinance does not
claim to alter the LAPD’s constitutional
responsibility to adhere to Fourth Amend-
ment safeguards when making any de-
mand for information. We cannot pre-
sume that police have violated the Fourth
Amendment without any facts with which
to make that determination.

It is clear that when the majority reads
the ordinance, it engrafts into it language
that is not there:

[The register] shall be made available to

any officer of the Los Angeles Police

Department for inspection, and the po-

lice may conduct such an inspection

without a warrant and without con-
sent or any other delineated exception



1068

to the warrant requirement. Whenev-
er possible, the inspection shall be con-
ducted at a time and in a manner that
minimizes any interference with the op-
eration of the business.

I stress again that the majority starts its
analysis with the assumption that the ordi-
nance “authoriz[es] warrantless ... in-
spections.” Maj. Op. at 1060. This read-
ing, enhanced by an imaginary judicial
graft on the text, raises a critical differ-
ence from the ordinance’s actual language
as currently written. If the ordinance
were phrased in a manner that would elim-
inate the warrant requirement entirely, it
would implicate Supreme Court precedent
suggesting that a statute may not alter the
procedures for obtaining a warrant. Most
notably, in Berger v. New York, 388 U.S.
41, 56-58, 87 S.Ct. 1873, 18 L.Ed.2d 1040
(1967), the Court struck down a New York
statute allowing the state to obtain a sur-
veillance warrant without probable cause
or even particularity as to what the police
expected to obtain with the warrant. The
Court held that New York’s attempt to
alter the procedures for the issuance of a
warrant was “offensive” to the Warrant
Clause of the Fourth Amendment. Id. at
58-59, 87 S.Ct. 1873.

The majority instead takes a course sim-
ilar to the Supreme Court in Marshall v.
Barlow’s, Inc., 436 U.S. 307, 98 S.Ct. 1816,
56 L.Ed.2d 305 (1978), but it does not
account for the critical difference between
Barlow’s and this case. In Barlow’s, the
Court analyzed—in the course of an as-
applied challenge based on an actual at-
tempted search—Section 8(a) of the Occu-
pational Safety and Health Act (OSHA),
which permitted the Department of Labor:

1) to enter without delay and at reason-

able times any factory, plant, establish-

ment, construction site, or other area,

1. The language of Section 8(a) actually au-
thorizes specific government conduct, unlike
the ordinance, which only imposes a responsi-
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workplace or environment where work is
performed by an employee of an em-
ployer; and (2) to inspect and investi-
gate during regular working hours and
at other reasonable times, and within
reasonable limits and in a reasonable
manner, any such place of employment
and all pertinent conditions, structures,
machines, apparatus, devices, equip-
ment, and materials therein, and to
question privately any such employer,
owner, operator, agent, or employee.

Id. at 309 n. 1, 98 S.Ct. 1816 (emphasis

added).!

Unlike the Patels, the Barlow’s plaintiff
sought to enjoin the statute as it was
applied to him—seeking declaratory relief
that he did not have to comply with a court
order requiring the plaintiff to allow an
inspection by an Occupational Safety and
Health officer. Barlow’s, Inc. v. Usery,
424 F.Supp. 437, 438-39 (D.Idaho 1976).
Through the factual development of his as-
applied challenge, it became “undisputed
that [the officer] did not have any cause,
probable or otherwise, to believe a viola-
tion existed nor was he in possession of
any complaints by any employee of Bar-
low’s, Inc.” Id. It was also undisputed that
the officer did not seek or possess a war-
rant for the inspection. Id. at 438.

Before the Supreme Court, the govern-
ment did not attempt to argue that it could
justify the search of the plaintiff under any
exception to the warrant requirement. In-
stead, it argued that all warrantless
searches conducted pursuant to Section
8(a) of OSHA should be deemed reason-
able—under a new exception the govern-
ment asked the Supreme Court to an-
nounce in Barlow’s itself. Barlow’s, 436
U.S. at 315-16, 98 S.Ct. 1816 (“[The Secre-
tary] suggests that only a decision exempt-

bility on a hotelier. The majority ignores this
critical difference.
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ing OSHA inspections from the Warrant
Clause would give ‘full recognition to the
competing public and private interests
here at stake.””). Not surprisingly, the
Supreme Court declined the government’s
novel request.

Importantly, the Court did not strike
down Section 8(a) of OSHA altogether.
Rather, based on the concrete factual sit-
uation that arose from the as-applied
challenge—specifically, because the gov-
ernment had conceded that no warrant
exception existed for the search of the
plaintiff’s business—the Court held that
the statute was unconstitutional “insofar
as it purports to authorize inspections
without warrant or its equivalent....”
Id. at 325, 98 S.Ct. 1816 (emphasis add-
ed). As the Court noted, the injunction
“should not be understood to forbid the
Secretary from exercising the inspection
authority conferred by § 8 pursuant to
regulations and judicial process that satis-
fy the Fourth Amendment.” Id. at 325 n.
23, 98 S.Ct. 1816. Therefore, a search
under Section 8(a) would still survive if
the government obtained a warrant or
could meet an exception to the warrant
requirement that would serve as a war-
rant’s “equivalent.”

The majority appears to believe it is
following the lead of Barlow’s when it
strikes down the ordinance “insofar as it
authorizes inspections of those records
without affording an opportunity to ‘obtain
judicial review of the reasonableness of the
demand prior to suffering penalties for
refusing to comply.’” Maj. Op. at 1064-65.

2. ‘“[Als-applied challenges are the basic build-
ing blocks of constitutional adjudication.”
Gonzales v. Carhart, 550 U.S. 124, 168, 127
S.Ct. 1610, 167 L.Ed.2d 480 (2007). It is no
surprise, then, that the majority’s opinion re-
lies entirely on Supreme Court cases involv-
ing them. See Donovan v. Lone Steer, Inc.,
464 U.S. 408, 412-14, 104 S.Ct. 769, 78
L.Ed.2d 567 (1984); Barlow’s, 436 U.S. at
320-21, 98 S.Ct. 1816; See v. City of Seattle,

But the record, unlike in Barlow’s, is total-
ly bereft of facts to support the majority’s
assumption that the statute is actually be-
ing applied in that manner. The Patels
put forth no evidence at trial demonstrat-
ing that they (or any other hotelier, for
that matter) have not had an opportunity
to obtain judicial review of any request for
guest registers, nor have they shown that
any hotelier has suffered a penalty for
refusing to comply. The majority simply
lacks the necessary factual predicate to
support its conelusion.

Instead we are left with an advisory
opinion that engages in the folly Sibron
warned us to avoid.2 The majority must
begin with an assumption—that the ordi-
nance authorizes only  warrantless
searches—unsupported by the face of the
statute. Then, by cabining its analysis to
only whether a search meets one exception
for certain administrative inspections, the
majority refuses to acknowledge that the
ordinance may be “susceptible of a wide
variety of interpretations.” Sibron, 392
U.S. at 60, 8 S.Ct. 1889. The majority’s
ultimate conclusion—that the ordinance is
unconstitutional only insofar as it author-
izes conduct that the plaintiffs have never
proven actually occurred—reveals why
“[o]ur constitutional inquiry would not be
furthered here by an attempt to pronounce
judgment on the words of the statute. We
must confine our review instead to the
reasonableness of the searches and sei-
zures” that actually took place. Id. at 62,
88 S.Ct. 1889.

387 U.S. 541, 545-46, 87 S.Ct. 1737, 18
L.Ed.2d 943 (1967); Camara v. Mun. Ct., 387
U.S. 523, 540, 87 S.Ct. 1727, 18 L.Ed.2d 930
(1967). In each of those cases, the Court
analyzed whether specific government con-
duct was unconstitutional, not whether the
mere language employed in a statute or regu-
lation was invalid. In this case, we do not
have any specific government conduct to ad-
judicate.
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Because the Patels intentionally declined
to challenge such actual searches, we
should vacate the judgment and remand so
the district court may dismiss the facial
challenge under Sibron. If the Patels are
truly subject to searches without a war-
rant, and the police have no valid reason to
circumvent the warrant requirement—
which may very well be the case-then the
Patels can raise an as—applied challenge
to any City attempt to punish them. See
Camara, 387 U.S. at 540, 87 S.Ct. 1727.
Because the majority has improperly en-
gaged in this “abstract and unproductive
exercise,” Stbron, 392 U.S. at 59, 88 S.Ct.
1889, I respectfully dissent.

CLIFTON, Circuit Judge, with whom
Circuit Judges O’'SCANNLAIN,
TALLMAN, and CALLAHAN join,
dissenting:

The majority opinion is wrong in two
different ways. First, it ignores the facial
nature of Plaintiffs’ challenge to the ordi-
nance and the very high bar that must be
overcome for a facial challenge to succeed.
Second, it fails to establish that a search of
records under the ordinance would be un-
reasonable, the ultimate standard imposed
under the Fourth Amendment. Instead,
to the extent that it deals with the issue at
all, it simply accepts Plaintiffs’ assertion to
that effect, supported by no evidence what-
soever.

I. The Nature of a Facial Challenge

Judge Tallman is correct that the validi-
ty of a warrantless search should generally
be decided in the concrete factual context
of an as-applied challenge. See Sibron v.
New York, 392 U.S. 40, 59, 88 S.Ct. 1889,
20 L.Ed.2d 917 (1968). I join his opinion.

Plaintiffs’ facial challenge also fails on
the merits. A facial challenge is “the most
difficult challenge to mount successfully,
since the challenger must establish that no
set of circumstances exists under which
the Act would be valid.” United States v.
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Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,
95 L.Ed.2d 697 (1987); see Wash. State
Grange v. Wash. State Republican Party,
552 U.S. 442, 449, 128 S.Ct. 1184, 170
L.Ed.2d 151 (2008) (explaining that a facial
challenge fails unless “the law is unconsti-
tutional in all of its applications”). That
the ordinance might operate unconstitu-
tionally under some circumstances is not
enough to render it invalid against a facial
challenge.

II. The Reasonableness of the Search

The majority opinion starts by conclud-
ing that a police officer’s inspection of
hotel guest records under the ordinance is
a “search” for purposes of the Fourth
Amendment. I agree.

Prior to the Supreme Court’s decision in
United States v. Jones, — U.S. ——, 132
S.Ct. 945, 181 L.Ed.2d 911 (2012), the is-
sues of whether a given intrusion consti-
tuted a “search” and whether that intru-
sion was “unreasonable” were often
merged into a single discussion, consider-
ing whether there was a reasonable expec-
tation of privacy that deserved protection.
Jones made clear that the application of
the Fourth Amendment was not limited to
circumstances involving a reasonable ex-
pectation of privacy. Id. at 949-51, 132
S.Ct. 945. The Fourth Amendment ap-
plies to the intrusion here, based on what
the majority opinion has termed the prop-
erty-based rationale. That is true whether
or not hotels have a reasonable expectation
of privacy in guest registers.

The conclusion that the Fourth Amend-
ment applies “is the beginning point, not
the end of the analysis,” however, as the
Supreme Court recently reiterated in Ma-
ryland v. King, — U.S. ——, 133 S.Ct.
1958, 1969, 186 L.Ed.2d 1 (2013), a decision
handed down after its decision in Jones.
“[TThe ultimate measure of the constitu-
tionality of a governmental search is ‘rea-
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sonableness.”” King, 133 S.Ct. at 1969
(quoting Vernonia School Dist. 47J v. Ac-
ton, 515 U.S. 646, 652, 115 S.Ct. 2386, 132
L.Ed.2d 564 (1995)); see also Soldal v.
Cook Cnty., 506 U.S. 56, 71, 113 S.Ct. 538,
121 L.Ed.2d 450 (1992) (stating that “rea-
sonableness is still the ultimate standard
under the Fourth Amendment”) (internal
quotation marks omitted). Thus in King
the Court concluded that the practice of
gathering DNA samples from arrestees by
buccal swabs was not unreasonable. It
noted that although the Fourth Amend-
ment may often demand that the govern-
ment have individualized suspicion, a war-
rant, or both before an intrusion, the
Court has imposed “no irreducible require-
ment[s]” for a reasonable search or sei-
zure. See King, 133 S.Ct. at 1969.

The majority opinion appears to agree
that it must decide whether the search
authorized by the ordinance is reasonable.
It even acknowledges, at 1063, that “[o]rdi-
narily” a decision would require a balanc-
ing of factors to support the conclusion
that the inspection here is unreasonable.
But it does not undertake such a balancing
in its section III.

Instead, the majority opinion contends,
at 1063, that the “balance has already been
struck.” It identifies the absence of pre-
compliance judicial review as a fatal flaw in
the ordinance because, it asserts, at 1063,
that pre-compliance judicial review is an
absolute requirement for any and all busi-
ness record inspection systems. Because
this ordinance does not provide for pre-
compliance judicial review before a hotel
will be called upon to make the guest
information available, the majority opinion
concludes that it must violate the Fourth
Amendment.

The majority opinion’s reasoning misses
an important step. The absence of judicial
review establishes only that the ordinance
might not qualify for the recognized excep-
tion for administrative subpoenas or in-

spections. See Oklahoma Press Pub. Co.
v. Walling, 327 U.S. 186, 208-09, 66 S.Ct.
494, 90 L.Ed. 614 (1946) (discussing admin-
istrative subpoenas); See v. City of Seattle,
387 U.S. 541, 544-45, 87 S.Ct. 1737, 18
L.Ed.2d 943 (1967) (discussing administra-
tive inspections); see also United States v.
Golden Valley Elec. Ass’n, 689 F.3d 1108,
1113, 1115-16 (9th Cir.2012). That is not
the only exception to the warrant require-
ment recognized under the Fourth Amend-
ment, let alone the only basis for uphold-
ing a warrantless search on the ground
that it was not unreasonable.

There is, for instance, no provision for a
pre-compliance judicial review before a
“Terry stop” or a “stop and frisk” under
Terry v. Ohio, 392 U.S. 1, 22-24, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968). When a po-
lice officer proposes to stop and frisk a
suspect, the suspect is not allowed to defer
the frisk until after it can be challenged in
court. Nor is there such a provision for a
warrantless search of an automobile, Unit-
ed States v. Brooks, 610 F.3d 1186, 1193-
94 (9th Cir.2010), or any other search un-
der the exigent circumstances exception to
the Fourth Amendment’s warrant require-
ment, Stms v. Stanton, 706 F.3d 954, 960—
61 (9th Cir.2013).

The lack of pre-compliance judicial re-
view does not necessarily make a search
unreasonable under the Fourth Amend-
ment. The majority concedes that fact, at
1064, but the lack of pre-compliance judi-
cial review is all the majority opinion dis-
cusses to conclude that the a search under
the ordinance is always unreasonable.

The majority opinion’s reasoning is simi-
lar to the following logic: (1) some cars are
white, (2) what Mary is driving is not
white, (3) therefore, Mary is not driving a
car. Put that way, the logical fallacy is
obvious—Mary might be driving a red car.
And the inspection provided under this
ordinance might be reasonable under the
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Fourth Amendment for reasons other than
the recognized exception for administrative
inspections.

The most that the majority opinion has
established is that an inspection of guest
registry information under the ordinance
might not qualify under the established
administrative subpoena exception. But
that is not the ground upon which the
district court concluded that Plaintiffs’ fa-
cial challenge failed. Instead, it took on
the harder question and concluded that the
Plaintiffs failed to demonstrate that they
and hotel owners in general had a legiti-
mate privacy interest in guest registry in-
formation such that the ordinance was fa-
cially unreasonable. By concluding that a
search under the ordinance is necessarily
unreasonable because it does not fit the
administrative subpoena exception, the
majority opinion has knocked over a straw
man.

The harder question of whether a search
under the ordinance would be unreason-
able in all circumstances requires consider-
ation of the nature of the intrusion, among
other things. The majority opinion does
not entirely ignore that question, but it
discusses it only in answering the easy
question—whether an inspection of a guest
registry under the ordinance constitutes a
search—and not the hard one—whether
that search is unreasonable in all circum-
stances.

The majority opinion asserts, at 1062,
that Plaintiffs are not required to prove
that their business records are necessarily
subject to an expectation of privacy, be-
cause they are papers protected by the
Fourth Amendment. But that, too, an-
swers only the easy question, not the hard
one. It does not establish that a search of
those papers under the ordinance would be
unreasonable in all circumstances.

Plaintiffs may have a subjective expecta-
tion of privacy in their guest registry and
may keep that information confidential, as
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the majority opinion asserts, though there
is no proof of that in the record. Plaintiffs
have brought a facial challenge, however,
so the relevant question is not simply how
these individual Plaintiffs treat their guest
registry but how that information is treat-
ed by hotels generally. The majority opin-
ion cites nothing to support the factual
proposition that hotels generally treat such
information as private. There is none in
the record.

Moreover, even if the Plaintiffs had pre-
sented evidence that hotels generally
treated their guest registers as confiden-
tial, that does not mean that the expecta-
tion of privacy is constitutionally protect-
ed. Establishing a subjective expectation
of privacy does not end the question under
the Fourth Amendment. United States v.
Sandoval, 200 F.3d 659, 660 (9th Cir.2000).
Society must also recognize the expecta-
tion of privacy as reasonable. Id.; United
States v. Gonzalez, 328 F.3d 543, 546-47
(9th Cir.2003). The majority opinion does
not discuss that question at all.

We have already held, as the majority
opinion acknowledges, at 1062, that hotel
guests do not have a reasonable expecta-
tion of privacy in guest registry informa-
tion once they have provided it to a hotel
operator. United States v. Cormier, 220
F.3d 1103, 1108 (9th Cir.2000). In Cormi-
er, we noted that the information at issue
there, the guest’s name and room number,
was not “highly personal information.” Id.
A guest’s information is even less personal
to the hotel than it is to the guest.

Nonetheless, the majority opinion as-
serts, at 1062, that guest registry informa-
tion is “commercially sensitive.” Nothing
is cited to support that assertion. The
majority opinion expects us to accept it
because it says so.

But that is obviously not always true.

There are hotels that voluntarily share
information about guests with law enforce-
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ment without being served with a warrant
and without the duress of this ordinance.
Unlike the majority opinion, I do not re-
quire you to take my word for it. Take a
look at our description of what happened
in the Cormier case. A police detective
went to a motel “located in a traditionally
high-crime area” to “obtain the motel’s
guest registration records,” and he got
them. 220 F.3d at 1106. There is no
mention of a warrant, and if there had
been one, Cormier could not have objected
to the seizure of the registration records in
the first place, so it is safe to infer that
there was none. The motel simply gave
the registration records to the police de-
tective.

That does not seem surprising to me,
and I suspect that it is not such a rare
occurrence. More to the point, though, it
contradicts the majority opinion’s premise
that hotels closely guard their registries to
protect “commercially sensitive” informa-
tion and that an inspection under the ordi-
nance would always be unreasonably intru-
sive. The record contains no evidence to
support either proposition.

The majority opinion answers, at 1062,
by noting that the hotel in the Cormier
case is just one hotel, and that its willing-
ness to turn records over to the police does
not establish that hotels generally lack an
expectation of privacy. But that answer
misses the mark in two different ways.
One is that Plaintiffs and the majority
opinion cite nothing to support their
view—my one beats their none. More im-
portantly, the majority opinion forgets that
Plaintiffs have presented a facial challenge.
Plaintiffs cannot prevail based on their
own personal expectations of privacy.
They have to demonstrate that there are
no circumstances in which the ordinance
would be valid, and if there are hotels that
do not view guest registry information as
private to themselves, the inspection per-

mitted by the ordinance may not be unrea-
sonable.

There can, in fact, be no support in the
record for the majority opinion’s assertion
because Plaintiffs presented no evidence
about the treatment of guest registry in-
formation. We cannot simply assume that
hotels in general expect information con-
tained in their guest registers to be pri-
vate. See Salerno, 481 U.S. at 745, 107
S.Ct. 2095 (explaining that a facial chal-
lenge fails unless “no set of circumstances
exist under which the Act would be valid”);
see also Unaited States v. Mendoza, 438
F.3d 792, 795 (7th Cir.2006) (explaining
that “without an affidavit or testimony
from the defendant, it is almost impossible
to find a privacy interest” to support
standing) (internal quotation marks omit-
ted). The majority opinion’s construction
is missing a foundation.

Under the ordinance, a guest registry
may be a publicly accessible book in a
publicly accessible hotel lobby. Society
likely does not recognize a legitimate ex-
pectation of privacy in information kept in
a manner so easily accessible to anyone
entering a hotel. See Vernonia School
Dist. 47J v. Acton, 515 U.S. 646, 657, 115
S.Ct. 2386, 132 L.Ed.2d 564 (1995) (ex-
plaining that “[l]egitimate privacy expecta-
tions” are diminished in “[pJublic school
locker rooms” because they “are not nota-
ble for the privacy they afford”). In some
circumstances, a search under the ordi-
nance—which could entail nothing more
than a brief look at a publicly accessible
record in a publicly accessible lobby for
information in which hotel guests have no
privacy interest—may be a minimal intru-
sion. See King, 133 S.Ct. at 1969 (explain-
ing that “[t]he fact that an intrusion is
negligible is of central relevance to deter-
mining reasonableness, although it is still a
search as the law defines that term”). The
ordinance narrowly cabins officer discre-
tion by permitting only inspections of the
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specified guest registry information.
Compare Al Haramain Islamic Found.,
Inc. v. US. Dept. of Treasury, 686 F.3d
965, 992 (9th Cir.2012) (discussing authori-
ty that a warrant may not be required
when “intrusions ‘are defined narrowly and
specifically in the regulations that author-
ize them’”), with See v. City of Seattle, 387
U.S. 541, 543-44, 87 S.Ct. 1741, 18 L.Ed.2d
930 (1967) (discussing the Fourth Amend-
ment’s application to administrative inves-
tigations, including “perusal of financial
books and records”).

Without an evidentiary showing, we can-
not conclude that any search pursuant to
the ordinance would unreasonably intrude
on privacy interests that society recognizes
as legitimate. See King, 133 S.Ct. at 1978
(explaining that “[t]he reasonableness of
any search must be considered in the con-
text of the person’s legitimate expectations
of privacy”). On review of a proper evi-
dentiary foundation, perhaps we would
conclude that the balance weighs in favor
of the conclusion that hotels have an ex-
pectation of privacy in guest registry infor-
mation that society recognizes as reason-
able. The majority opinion does not do
that review, though, and the existing rec-
ord does not permit it to do so. It is not
nearly enough to assert, as the majority
opinion does, at 1063, that a “search is a
search.” That is, as the Court noted in
Maryland v. King, just “the beginning
point, not the end of the analysis.” 133
S.Ct. at 1969. Unfortunately, the majority
opinion fails to travel the rest of the road.

For Plaintiffs to prevail, they must dem-
onstrate that the search provided under
the ordinance is unreasonable in all cir-
cumstances. They have not, and the ma-
jority opinion has not, either.

I respectfully dissent.
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Background: After his motion to sup-
press cocaine found in his truck was de-
nied, defendant entered conditional guilty
plea in the United States District Court
for the Central District of California, Vir-
ginia A. Phillips, J., to possession with
intent to distribute 5 kilograms or more of
cocaine. Defendant appealed. The Court of
Appeals, Pregerson, Circuit Judge, 685
F.3d 1138, reversed and remanded. Defen-
dant sought rehearing en banc.

Holding: On rehearing en banc, the Court
of Appeals, Gould, Circuit Judge, held that
Border Patrol agents had reasonable sus-
picion of criminal activity to justify stop-
ping defendant’s truck.

Affirmed.

Pregerson, Circuit Judge, with whom Re-
inhardt And Thomas, Circuit Judges,
joined, filed dissenting opinion.

Reinhardt, Circuit Judge, with whom Pre-
gerson And Thomas, Circuit Judges,
joined, fined dissenting opinion.

1. Criminal Law &=1134.35, 1139, 1158.2

Court of Appeals reviews reasonable
suspicion determinations de novo, review-
ing findings of historical fact for clear er-
ror and giving due weight to inferences
drawn from those facts by resident judges



