
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
ELECTRONIC PRIVACY    ) 
INFORMATION CENTER   ) 
      )  
 Plaintiff,     )     
      ) 
v.       ) Civil Action No. 1:09cv2394 (HHK) 
      ) 
UNITED STATES DEPARTMENT OF  ) 
JUSTICE,     ) 
      ) 
 Defendant.     )                                                                         
____________________________________) 

 

DEFENDANT’S ANSWER 

 Defendant Department of Justice (“DOJ”) hereby answers Plaintiff’s Complaint as 

follows: 

 
 In response to the numbered paragraphs and sentences of the Complaint, defendant 

admits, denies, or otherwise avers as follows: 

 

 1.  This paragraph contains a characterization of Plaintiff’s Complaint, which speaks for 

itself, and to which no response is required.  To the extent a response is required, Defendant 

admits that Plaintiff is suing Defendant under the Freedom of Information Act (FOIA), but 

denies that Defendant is liable to the Plaintiff. 

 

Jurisdiction and Venue 

 2.  This paragraph contains plaintiff’s allegations concerning jurisdiction and venue, 

which are conclusions of law, and to which no response is required. 
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Parties 

 3. This paragraph contains Plaintiff’s characterizations of itself, its purpose, and its 

activities, to which no response is required. To the extent a response is required, Defendant lacks 

knowledge or information sufficient to form a belief as to the truth of the allegations.  

 4.  Admit. 

Facts 

5.  Admit. 

6.  Admit. 

7.  Admit. 

8.  Deny except to admit that the U.S. Marshals Service (“USMS”) has tested machines 

using millimeter wave technology, which some characterize as “whole body imaging” 

technology, at two federal courthouses.  Defendant further avers that that the BIS WDS® Gen 2 

was tested at the United States District Court for the Middle District of Florida (Orlando 

Division) and is currently still in use at that courthouse.  Defendant further avers that that the 

Millivision System 350 was tested at the United States District Court for the District of 

Columbia, but is no longer in use there.   

 9.  This paragraph appears to refer to the contents of two Federal government web pages 

that are not produced by Defendant, http://www.tsa.gov/blog/labels/privacy.html and 

http://www.tsa.gov/approach/tech/imaging_technology.shtm.  Defendant respectfully refers the 

Court to these web pages for a complete and accurate representation of their contents.   

 10.  Admit that whole-body imaging machines can be calibrated to produce three-

dimensional images of individuals. The term “detailed” is vague and is Plaintiff’s 

characterization of the images produced by these machines, to which no response is required.  
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Similarly, the term “completely undressed” is a characterization to which no response is 

required. 

 11.  This paragraph consists of Plaintiff’s characterizations of the similarities of systems 

implemented by the USMS to systems implemented by “other government entities,” to which no 

response is required.  To the extent a response is deemed required, deny.   

 12.  Admit only that the House of Representatives passed H.R. 2200 on June 4, 2009.  

The remainder of this paragraph contains Plaintiff’s characterizations of H.R. 2200, to which a 

response is not required. To the extent that a response is required, Defendants respectfully refer 

the Court to the text of H.R. 2200, which speaks for itself.  

 13.  This paragraph contains Plaintiff’s characterizations of H.R. 2200, to which a 

response is not required. To the extent that a response is required, Defendants respectfully refer 

the Court to the text of H.R. 2200, which speaks for itself.  

 14.  This paragraph contains Plaintiff’s characterizations of the status of H.R. 2200, to 

which a response is not required. To the extent a response is required, Defendant respectfully 

refers the Court to http://thomas.loc.gov for a complete and accurate representation of the status 

of the legislation. 

 15.  The first half of this paragraph is Plaintiff’s characterization of “lawmakers’” 

opinions regarding whole-body imaging machines, to which no response is required.  With 

regard to the second half of this paragraph, Defendant respectfully refers the Court to an October 

1, 2009 Department of Homeland Security press release, 

http://www.dhs.gov/ynews/releases/pr_1254405418804.shtm, which speaks for itself.  
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EPIC Submitted a FOIA Request to USMS Regarding Whole Body Imaging 

 16.  Admit receipt of a letter from plaintiff dated July 2, 2009.  Defendant respectfully 

refers the Court to Plaintiff’s letter, attached as Exhibit A, for a true and accurate statement of its 

contents. 

 17.  Admit receipt of a letter from plaintiff dated July 2, 2009.  Defendant respectfully 

refers the Court to Plaintiff’s letter, attached as Exhibit A, for a true and accurate statement of its 

contents.  

 18.  Admit receipt of a letter from plaintiff dated July 2, 2009.  Defendant respectfully 

refers the Court to Plaintiff’s letter, attached as Exhibit A, for a true and accurate statement of its 

contents.   

The DOJ Failed to Make a Determination Regarding EPIC's FOIA Request and Failed 
to Disclose Any Documents 

 
 19.  Admit.  

 20.  Defendant respectfully refers the Court to DOJ’s letter of July 6, 2009, attached as 

Exhibit B, for a true and accurate statement of its contents.   

 21.  Deny. 

EPIC Filed an Administrative Appeal With DOJ 

 22.  Admit that Plaintiff appealed the USMS response to the DOJ’s Office of Information 

and Privacy (OIP) by letter dated July 30, 2009.  Defendant respectfully refers the Court to 

Plaintiff’s letter, attached as Exhibit C, for a true and accurate statement of its contents. 

 23.  Admit that Plaintiff appealed the USMS response to the Office of Information and 

Privacy (OIP) by letter dated July 30, 2009.  Defendant respectfully refers the Court to Plaintiff’s 

letter, attached as Exhibit C, for a true and accurate statement of its contents. 
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 24.  Admit that Plaintiff appealed the USMS response to the Office of Information and 

Privacy (OIP) by letter dated July 30, 2009.  Defendant respectfully refers the Court to Plaintiff’s 

letter, attached as Exhibit C, for a true and accurate statement of its contents. 

The DOJ Failed to Perform an Adequate Search for, or Produce, Documents Responsive to 
EPIC’s Request 

 
 25.  Admit that DOJ, through the USMS, responded to EPIC on August 7, 2009.  

Defendant respectfully refers the Court to USMS’s letter, attached as Exhibit D, for a true and 

accurate statement of its contents. 

EPIC Appealed the DOJ’s Finding that it Possessed No Responsive Records 

 26.  Admit that Plaintiff transmitted a second administrative appeal on October 2, 2009.  

Defendant respectfully refers the Court to Plaintiff’s letter of October 2, 2009, attached as 

Exhibit E, for a true and accurate statement of its contents.1

 27.  Admit that Plaintiff transmitted a second administrative appeal on October 2, 2009.  

Defendant respectfully refers the Court to Plaintiff’s letter of October 2, 2009, attached as 

Exhibit E, for a true and accurate statement of its contents. 

 

 28.  Admit that Plaintiff transmitted a second administrative appeal on October 2, 2009.  

Defendant respectfully refers the Court to Plaintiff’s letter of October 2, 2009, attached as 

Exhibit E, for a true and accurate statement of its contents. 

The DOJ Failed to Respond to EPIC’s Second Appeal 

 29.  Deny.  Defendant further avers that DOJ sent Plaintiff a response, attached as Exhibit 

F, in which it denied plaintiff’s request for expedited treatment of Plaintiff’s appeal and informed 

Plaintiff that its appeal would be processed in turn. 

 30.  Deny. 
                                                           
1 Exhibit E contains Plaintiff’s letter of October 2, 2009 and does not include the letter’s attached appendices, as 
these appendices are duplicative of Exhibits A-D. 
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 31.  Admit. 

 32.  Admit. 

Count 1 
Violation of the FOIA:  Failure to Comply With Statutory Deadlines 

 
 33.  This paragraph realleges and incorporates all preceding paragraphs. To the extent a 

response is required, Defendant incorporates its responses to the specific preceding paragraphs. 

 34-38.  These paragraphs consist of conclusions of law to which no response is required.  

To the extent a response is deemed required, Defendant denies the allegations of these 

paragraphs. 

The remaining paragraphs represent plaintiff’s prayer for relief to which no response is 

required.   

Except to the extent expressly admitted or qualified above, Defendant denies each and 

every allegation of the Complaint.  Defendant further denies that Plaintiff is entitled to any relief 

whatsoever. 

 

Requested Relief 

 WHEREFORE, having fully answered the Complaint, defendant prays that the Court: 

 1. Deny Plaintiff’s request to order Defendant to conduct an adequate search (including, 

but not limited to, all sites at which the USMS operates WBI technology) for agency records 

responsive to EPIC’s FOIA Request within five working days of the date of the Court’s Order in 

this matter; 

 2. Deny Plaintiff’s request to order Defendant to produce all responsive agency records 

within ten business days of the Court’s Order in this matter; 
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 3. Deny Plaintiff’s request for an award of costs and reasonable attorneys’ fees incurred 

in this action; 

 4. Deny all other relief sought by Plaintiff; 

 5. Enter judgment dismissing the Complaint with prejudice; and 

 6. Award Defendant such relief as the Court may deem appropriate. 

 
 
Date: February 18, 2010   Respectfully submitted, 
     
      TONY WEST 

  Assistant Attorney General 
 
      RONALD C. MACHEN JR. 

     United States Attorney for the  
      District of Columbia 
 
      ELIZABETH J. SHAPIRO 
      Deputy Branch Director 
   

 /s/ Jesse Z. Grauman                                      
      JESSE Z. GRAUMAN (Va. Bar No. 76782) 

U.S. Department of Justice 
Civil Division, Federal Programs Branch 

       
      Mailing Address: 
      Post Office Box 883 
      Washington, D.C.  20044 
 
      Courier Address:  
      20 Massachusetts Ave., N.W. 
      Washington, D.C. 20001 
 

Telephone:  (202) 514-2849 
Fax:    (202) 616-8460 

      Email:  jesse.z.grauman@usdoj.gov 
 
      Attorneys for Defendants 

Case 1:09-cv-02394-HHK   Document 8   Filed 02/18/10   Page 7 of 7



 

 

 

 

 

 

 

 

 

EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
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EXHIBIT F 
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