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This letter constitutes a request under the Freedom of Information Act (“FOIA”), §
U.S.C. § 552, and is submitted on behalf of the Electronic Privacy Information Center (“EPIC”)
to the Federal Trade Commission (“FTC").

EPIC seeks records and communications in the possession of the agency related to
Facebook’s June 12, 2014 announcement that it would use Internet browsing history for
advertising purposes.

Background

On June 12, 2014, Facebook announced that it would collect the internet browsing
history of users and provide that data to advertisers.' The change represents a dramatic departure
in the current data collection practices of the company. The change would allow Facebook to
install cookies and pixel tags that track users’ browsing history on and off Facebook.? Facebook
plans to collect data about the websites users visit and the mobile apps users download.” Users
who object to having their browsing history tracked have been told to opt out of the practice.’
The opt -out procedure requires users o go to a separate website and download an opt-out
cookie.” The opt-out technique is widely viewed as ineffective.®
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Facebook, which is subject to a Consent Order, told numerous media outlets the company
consulted with the Federal Trade Commission before making the changes in its business
practieces .” According to the Wall Street Journal, a Facebook spokesperson said, “We routinely
discuss product and policy updates with our regulators — the FTC and the Irish DPC — and this
time is no different..”® The New York Times noted that “the F.T.C., which was briefed on the
company’s plans, declined to comment.” ° The Washington Post reported that “FTC spokesman
Jay Mayfield said: ‘Commission investigations and deliberations are non-public; therefore we
cannot comment on any particular case.””'® Big News Network reported, “The FTC was informed
of Facebook’s new initiative but had no immediate comment.”'' The New York Post reported,
“An FTC spokesman declined to comment on the announcement except to say that ‘the FTC
rigorously enforces its orders.””"

Facebook is currently under a consent order from the FTC that prohibits the company
from changing its business practices without users’ express consent. In 2009 and 2010, EPIC and
other consumer privacy organizations filed complaints with the FTC. The complaints detailed
how Facebook’s unannounced changes to its privacy policies “violate[d] user expectations,
diminish[ed] user privacy, and contradict[ed] Facebook’s own representations.”"® As a result of
the 2009 and 2010 complaints, the FTC launched an investigation into the impact of Facebook’s
privacy policy changes on users.'*

On July 27, 2012, the agency arrived at a settlement with Facebook that resulted in a
consent order. The consent order prohibited further changes to Facebook’s privacy settings.' In
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issuing the order, the FTC found that Facebook “deceived consumers by telling them they could
keep their information on Facebook private, and then repeatedly allowing it to be shared and
made public.”'® The consent order requires Facebook “to take several steps to make sure it lives
up to its promises in the future, including by giving consumers clear and prominent notice and
obtaining their express consent before sharing their information beyond their privacy settings, by
maintaining a comprehensive privacy program to protect consumers’ information, and by
obtaining biennial privacy audits from an independent third party.”"’

The statements from Facebook indicate that there were specific communications between
the company and the Commission regarding this specific change in business practice. There may
also be internal memoranda, email, and meeting notes that express the Commission’s view as to
whether the change was permissible under the Consent Order.

If the FTC has undertaken any review of these recent change, that assessment should be
available for public review. If the FTC has not approved the changes to changes to Facebook’s
data collection practices, Facebook may be in violation of its consent order with the FTC.

Documents Requested

EPIC therefore requests copies of the following agency records:

1) All legal analyses, memos, opinions, or documents that analyze Facebook’s proposed
changes to its data collection practices announced on June 12, 2014;

2) All communications between the FTC and Facebook regarding the proposed changes to
Facebook’s data collection practices announced on June 12, 2014.

Request for Expedited Processing

Expedited processing is justified because the request: 1) is made by an organization
“primarily engaged in disseminating information”; and 2) covers information about which there
is an “urgency to inform the public about an actual or alleged federal government activity.” 5
U.S.C. § 552(a)(6)(E)(v)(11); Al-Fayed v. CIA, 254 F.3d 306 (D.C. Cir. 2001).

EPIC is an organization “primarily engaged in disseminating information.” American
Civil Liberties Union v. Department of Justice, 321 F. Supp. 2d 24, 29 n.5 (D.C. Cir. 2004).

There is an “urgency to inform the public” about the FTC’s review of Facebook’s
proposed changes to its data collection practices, which is an “alleged government activity” that
affects the internet activity of millions of American users. The FTC is responsible for enforcing
the terms of its consent orders, and the Facebook consent order specifically requires the express
consent of Facebook users. In order to meaningfully comment on the efficacy of the FTC’s post-
order review process and to give or refuse express consent to Facebook’s proposed changes, the
public must have access to the rationale underlying the FTC’s apparent approval.
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Request for News Media Fee Status

EPIC is a non-profit, educational organization that routinely and systematically
disseminates information to the public. EPIC is a representative of the news media. EPIC v.
Dep't of Defense, 241 F.Supp. 2d 5 (D.D.C. 2003).

Based on our status as a news media requester, we are entitled to receive the requested
records with only duplication fees assessed. Further, because disclosure of this information will
“contribute significantly to public understanding of the operations or activities of the
government,” as described above, any duplication fees should be waived.

Thank you for your consideration of our request. As provided in 16 C.F.R. §
4.11(a)(1)(1)(E). I will anticipate your determination on our request for expedited processing
within 10 business days. For questions regarding this request, I can be contacted at 202-483-
1140, x 120, or FOIA @ ¢epic.org.

Sincerely,

{hlia Horwitz
EPIC Consumer

rotection Counsel
/

Ginger P. Mc@all

EPIC Open Government Project Director



