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September 8, 2011 
 
Honorable Jon Leibowitz, Chairman 
Honorable William E. Kovacic, Commissioner 
Honorable J. Thomas Rosch, Commisioner 
Honorable Edith Ramirez, Commissioner 
Honorable Julie Brill, Commissioner 
The Federal Commission 
600 Pennsylvania Ave., N.W.  
Washington, D.C. 20580 
 
Dear Mr. Chairman and Members of the Commission: 
 

We understand that the Federal Trade Commission (FTC) is currently 
investigating Google for possible antitrust violations.1  We also understand that the 
investigation is focusing on Google's search practices, and whether it preferences its own 
content in its search results.2 We would like to bring a relevant matter to your attention -- 
Google's use of its dominance in the search engine market to discriminate against non-
Google content concerning “privacy.” 

 
Specifically, the subjective, secretive ranking criteria that Google uses on 

YouTube, the video sharing site the company acquired in 2006, unfairly preferences 
Google's own material on “privacy” over non-Google material that would be ranked 
higher with the use of objective, transparent criteria.  Following the acquisition, Google 
revised the YouTube search criteria such that Google's subjective “relevance” rankings 
became the default for returning search results.  As a consequence, Google's own online 
videos on “privacy” are more likely to be ranked highly, and therefore viewed by Internet 
users, than if the original search criteria had remained as the default.  Over time, it has 
also become increasingly difficult to organize search results on YouTube using objective 
criteria.   

 
This problem came to our attention as a result of EPIC’s (the “Electronic Privacy 

Information Center”) efforts to promote access to online videos on privacy-related topics. 
Beginning in 2006, EPIC created a web page to make available privacy-related videos of 
interest to the general public.3 The videos for the EPIC archive were gathered from news 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 "Supporting Choice, Ensuring Economic Opportunity," Official Google Blog, June 24, 2011, available at 
http://googleblog.blogspot.com/2011/06/supporting-choice-ensuring-economic.html. 
2 See Miguel Helft, "Google Confirms FTC Antitrust Inquiry," The New York Times, June 24, 2011, 
available at http://bits.blogs.nytimes.com/2011/06/24/google-confirms-f-t-c-antitrust-inquiry/; Nina 
Gregory, "Is Google Playing Fair With Its Search Results?" National Public Radio, June 27, 2011, 
available at http://www.npr.org/2011/06/27/137448879/ftc-searches-google-in-antitrust-investigation. 
3	  “EPIC Video Archive,” available at http://epic.org/privacy_video/.	  
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sources, documentaries, TV programs, interviews with political leaders, and privacy 
experts. Initially, many of these videos were highly ranked on YouTube, which was often 
where we looked to find useful content. 

 
For example, the first post on the EPIC Video Archive, a very disturbing cell 

phone recording of a student being tased has, as of today,1,711,845 hits and 4,378 likes. 
Yet this video, prominently featured at the EPIC site, will not be found on YouTube 
using the current Google default ranking system and the search term “privacy.” However, 
Google’s own video content occupies positions #4, #5, #9 and #10 for a search today on 
YouTube with the search term “privacy.”4 
 

As part of the FTC's investigation into Google for potential antitrust violations, 
we recommend that the Commission investigate the extent to which Google's rankings 
preference its own content and disfavor the content of others.  Our concern is not 
primarily about anti-competitive market practices; it is about public access to information 
made available on the Internet. 
 
 
Factual Background  

 
Google’s video service business practices impact large numbers of consumers, as 

YouTube is the third most popular site on the Internet,5 with over 2 billion hits per day.6  
More than 13 million hours of video were uploaded to YouTube in 2010 and 35 hours of 
video are uploaded.7 Even YouTube's mobile site gets over 100 million views a day.8 
 

The specific reason to address this concern now in the context of the current 
review is the fact that Google now controls the search rankings on YouTube and 
therefore exercises enormous influence over the availability and popularity of videos 
made available over the Internet. On October 9, 2006, Google announced it had bought 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4	  We note that similar practices, i.e. the preferencing of the search provider’s content, may occur with other 
search services and other search companies. For example, using Google search and the search string 
“privacy” produced a ranking for the “Google Privacy Center” at #3 while using “Bing” finds “Microsoft 
Online Privacy Notice Highlights” at #2, a listing that does not appear on the first screen of Google search. 
Both companies appear to be favoring their own content over the content in the search rankings they 
provide. We believe that the Commission could also look more broadly at search rankings across the 
industry. But the focus of this letter is specifically on the impact that Google’s acquisition of YouTube had 
on the ranking of privacy-related video content on the Internet, and therefore on the public’s ability to get 
access to this information.	  
5 Brad McCarty, "Alexa: YouTube Surpasses Yahoo! As the Internet's Third Most Visited Site," August 23, 
2010, available at http://thenextweb.com/socialmedia/2010/08/23/alexa-shows-youtube-claiming-3-most-
popular-site-over-yahoo-are-browsing-habits-changing/. 
6 Jeremy Scott, "25 jaw-dropping YouTube facts, figures, and statistics," May 2011, ReelSeo, available at 
http://www.reelseo.com/youtube-statistics/ 
7 YouTube Statistics, available at http://www.youtube.com/t/press_statistics. 
8 Id. 



	  
Letter from EPIC 3 Google Search Techniques,  
Sept. 8, 2011                                                                            the Acquisition of YouTube,  
                                                                                          and Public Access to Information 

YouTube for $1.65 billion dollars in stock.9 With regard to the acquisition, Eric Schmidt, 
Google CEO, stated: "The YouTube team has built an exciting and powerful media 
platform that complements Google’s mission to organize the world’s information and 
make it universally accessible and useful. . . "10 At the time Google bought YouTube, it 
had been in operation for less than a year but already had 50 million users around the 
world.11 
 

At the time Google acquired YouTube, YouTube's search results were organized 
by the objective criteria of “hits” and “viewer rankings.”  Both of these are objective 
criteria and easy to verify.  “Hits,” for example, is simply the number of times a 
particular video was viewed, at least in part, and an ordering by “hits’ would place those 
videos that had been viewed a lot above those videos that had been viewed fewer times. 
“Viewer rankings” reflect the five-to-one user star rating that users assign to the videos. 
Searches ordered by “viewer rankings,” for example, would place a video that received 
four stars on average above a video that received three stars on average. 

 
It is also significant that either rating system could be easily verified by the user, 

i.e. the users could independently verify, by observing the hits and viewer rankings 
associated with each video entry, the accuracy of Google’s search ordering. 

 
  After Google acquired YouTube, Google transformed the search defaults for 
YouTube and adopted the subjective criteria of "relevance," which uses Google's 
proprietary search algorithm.  While the original rankings were still available to users 
who went back to restore the defaults, this “nudge” in the settings caused a profound 
change in the search ordering and therefore the availability of video on the Internet. 
 

For example, in 2007, after the acquisition, a search on YouTube for "privacy"  
(automatically sorted by "relevance") returned Google content (a PR video that described 
particular Google business practices) as the top result.12  See Appendix 1. This Google 
video only has a 3.5 star rating by users. However, when the search results are sorted 
instead by "rating," non-Google material (including a documentary video of freedom of 
speech, the right to privacy, and innocence from torture) is at the top of the list of results 
for a search for "privacy,"13 and the top result has a five star ranking by users. See 
Appendix 2. 

 
Google continues to preference its own content on YouTube . As of today, a 

search on YouTube for "privacy" (automatically sorted by "relevance") returns five 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9 "Google to Acquire YouTube for $1.65 Billion in Stock," Google, October 9, 2006, available at 
http://www.google.com/press/pressrel/google_youtube.html. 
10 Id. 
11 Andrew Ross Sorkin and Jeremy Peters, "Google to Acquire YouTube for 1.65 Billion," The New York 
Times, October 9, 2006, available at http://www.nytimes.com/2006/10/09/business/09cnd-deal.html. 
12 Marc Rotenberg, "The Case Against the Google Doubleclick Merger," Center for Internet and Society, 
Stanford Law School, November 19, 2007, available at http://cyberlaw.stanford.edu/node/5565. 
13 Id. 



	  
Letter from EPIC 4 Google Search Techniques,  
Sept. 8, 2011                                                                            the Acquisition of YouTube,  
                                                                                          and Public Access to Information 

Google videos in the top ten results.14 See Appendix 3. All of the videos are promotional 
videos developed by the company, describing its own services and business practices. 
When the search is sorted instead by "user rating," there is no Google content in the top 
ten search results.15 See Appendix 4. Instead, the videos include film documentaries, 
news reports, and music videos. And when the search is sorted by "view count," there is 
only one Google video in the top ten search results.16 See Appendix 5.  
 

By way of further illustration, the top result in the "user rankings" search has 
3,106 likes, 9 dislikes, and 108,546 views.17  See Appendix 6. The first result in the 
"view count" search has 12,430,424 views, 7,715 likes, and 6,196 dislikes.18 See 
Appendix 7.  In contrast, the Google video ranked fourth on the default "relevance" 
search has 1,775,613 views, 546 likes, and 227 dislikes.19 See Appendix 8. 
 

Therefore, Google's subjective "relevance" algorithm ranks the Google produced 
video higher than the other two videos, even though the Google video has 1/7 the number 
of views of the top viewed video, ¼ the number of likes, and 25 times as many dislikes as 
the top ranked video. The default rank ordering established by Google for YouTube 
clearly preferences Google’s own content. 
 

In order to sort search results by anything other than "relevance," the user has to 
choose from a drop down list, and can no longer see the other options listed at the top of 
the screen as they could in 2007.  Google has also eliminated with the straightforward 
star rating system, replaced it with the number of likes and dislikes, making it easier still 
to manipulate search outcomes.  

 
 
Google's Practice of Preferencing its Own Content on YouTube Constitutes an 
Unfair and Anticompetitive Practice 
 

The FTC has the authority to review antitrust issues under Section 5 of the 
Federal Trade Commission Act (FTCA), which proscribes, "unfair methods of 
competition in or affecting commerce, and unfair or deceptive acts or practices in or 
affecting commerce."20  According to FTC Commissioner Kovacic, "[c]ourts have 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
14 YouTube, "Search Results for Privacy," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f. 
15 YouTube, "Search Results for Privacy," sorted by "user rating," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f. 
16 YouTube, "Search Results for Privacy," sorted by "view count," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f. 
17 YouTube, "Spieling Peter Pan Disneyland," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=Y4vu4HNJi3I. 
18 YouTube, "Woman Shows Face After Chimp Attack," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=a3DeJjHAz8I. 
19 YouTube, "Google Search Privacy: Plain and Simple," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=kLgJYBRzUXY. 
20 15 U.S.C.A. § 45 (2010). 
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interpreted Section 5 as enabling the FTC to prosecute conduct that violate the letter of 
the antitrust statutes . . . and to proscribe behavior that contradicts their spirit."21 
 

YouTube search results are organized using the subjective secret Google 
"relevance" algorithm by default.  These search results preference Google content over 
non-Google content, even when this content has fewer views and lower ratings by 
objective standards. Other objective methods of organizing YouTube search results yield 
more results with non-Google content.  It is not obvious to the user how to change the 
default subjective "relevance" setting to use the more objective criteria of "user rating" or 
"view count".  
 

Therefore, Google has used its dominance in the search algorithm marketplace to 
preference its own content in search results. This business practice leads to Google's 
domination in the marketplace of content and ideas, as it gives Google the limitless 
ability to not only preference its own content but to disfavor the content of others, 
including groups or individuals that have differing views from Google on such topics as 
privacy. 
 
Request for Investigation 
 

EPIC respectfully requests that the Commission, as part of its investigation into 
Google for potential antitrust violations, investigate the extent to which Google's 
rankings preference its own content over information that is more newsworthy, more 
significant, and in fact of greater interest to Internet users. Google’s dominance of the 
search marketplace should not influence the marketplace of information and ideas to 
Google’s advantage. 

 
 

Sincerely, 
      
      
 
Marc Rotenberg, EPIC Executive Director 
Sharon Gott Nissim, EPIC Consumer Protection Counsel 
David Jacobs, EPIC Consumer Protection Fellow 
ELECTRONIC PRIVACY INFORMATION CENTER 
1718 Connecticut Ave. NW Suite 200 
Washington, DC 20009  
202-483-1140 (tel)  
202-483-1248 (fax) 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
21 KOVACIC ET AL., ANTITRUST LAW IN PERSPECTIVE: CASES, CONCEPTS AND PROBLEMS IN COMPETITION 
POLICY 970 (Thomson West 2002). 
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Appendix	  1:	  
	  

	  
	  

Source: Marc Rotenberg, "The Case Against the Google Doubleclick Merger," Center for Internet and 
Society, Stanford Law School, November 19, 2007, available at http://cyberlaw.stanford.edu/node/5565.
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Appendix	  2	  
	  

	  
	  

Source: Marc Rotenberg, "The Case Against the Google Doubleclick Merger," Center for Internet and 
Society, Stanford Law School, November 19, 2007, available at http://cyberlaw.stanford.edu/node/5565.
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Appendix	  3	  
	  

	  
	  

Source: YouTube, "Search Results for Privacy," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f.
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Appendix	  4	  
	  

	  
	  

Source: YouTube, "Search Results for Privacy," sorted by "user rating," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f.
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Appendix	  5	  
	  

	  
 

Source: YouTube, "Search Results for Privacy," sorted by "view count," July 11, 2011, available at 
http://www.youtube.com/results?search_query=privacy&aq=f.
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Appendix	  6	  
	  

	  
 

Source: YouTube, "Spieling Peter Pan Disneyland," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=Y4vu4HNJi3I.
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Appendix	  7	  
	  

	  
 

Source: YouTube, "Woman Shows Face After Chimp Attack," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=a3DeJjHAz8I.
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Appendix	  8	  
	  

	  
 
Source: YouTube, "Google Search Privacy: Plain and Simple," viewed July 11, 2011, available at 
http://www.youtube.com/watch?v=kLgJYBRzUXY. 
 


