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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-22568-CIV-COOKE/GOODMAN

ARTHENIA JOYNER; MIKE SUAREZ;

JOSHUA A. SIMMONS; BRENDA SHAPIRO;

LUIS MEURICE; THE AMERICAN CIVIL

LIBERTIES UNION OF FLORIDA, INC.;

FLORIDA IMMIGRANT COALITION, INC.,
Plaintiffs,

versus

PRESIDENTIAL ADVISORY COMMISSION
ON ELECTION INTEGRITY; MICHAEL
PENCE, in his official capacity as Chair of the
Presidential Advisory Commission on Election
Integrity; KRIS KOBACH, in his official
capacity as Vice Chair of the Presidential
Advisory Commission on Election Integrity;
EXECUTIVE OFFICE OF THE PRESIDENT
OF THE UNITED STATES; EXECUTIVE
OFFICE OF THE VICE PRESIDENT OF
THE UNITED STATES; TIM HORNE, in his
official capacity as Administrator of the General
Services Administration; MICK MULVANEY,
in his official capacity as Director, Office of
Management and Budget; KEN DETZNER, in
his official capacity as Florida Secretary of State,
Defendants.

PLAINTIFFS RESPONSE IN OPPOSITION TO FEDERAL DEFENDANTS’
NOTICE OF RELATED MOTIONS FOR TEMPORARY RESTRAINING
ORDER [ECF 12] AND NOTICE OF FILING [ECF 13];

AND NOTICE OF FILING D.C. CASE PLAINTIFFS’ FILINGS

Plaintiffs respond in opposition to the Federal Government Defendants’
Notice of Related Motions for Temporary Restraining Order [ECF 12] and Notice of

Filing [ECF 13], and state as follows:
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1. The Federal Government Defendants argue, in ECF 12, that because
Motions for Temporary Restraining Orders are pending in FElectronic Privacy
Information Center v. Presidential Advisory Commission on Election Integrity, Case
No. 17-cv-1320 (CKK), American Civil Liberties Union v. Trump, Case No. 1:17-cv-
1351 (CKK), and Lawyers’ Committee for Civil Rights Under Law v. Presidential
Advisory Commission for Election Integrity, Case No. 1:17-cv-1354 (CKK), in the
U.S. District Court for the District of Columbia (the “D.C. Cases”), in which the
Presidential Advisory Commission for Election Integrity’s (“Commission”) actions
are challenged, that “there is no immediate need for relief here, and this court
should respectfully await the forthcoming decision from Judge Kollar-Kotelly”
before conducting its own review. In purported support thereof, the Federal
Government Defendants also filed, in ECF 13, their response to motions for
temporary restraining orders in two of the D.C. Cases.

2. However, a review of the Federal Government Defendants’ response to
pending motions for temporary restraining orders in the District of Columbia [ECF
13-1] reveals why the instant case warrants expedited treatment.

3. First, in their response to Motions for Temporary Restraining Orders
in two of the D.C. Cases, the Federal Government cites D.C. Circuit case law,
arguing that there is no private right of action under the Federal Advisory
Committee Act, 5 U.S.C. app. 2 §§ 1-15 (“FACA”).

4. However, in the Eleventh Circuit, where this case is located, binding

case law makes it clear that there is a private right of action. As cited in the
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Complaint [ECF 1] and argued in the Corrected Motion for Temporary Restraining
Order [ECF 6], Alabama-Tombigbee Rivers Coal. v. Dep’t of Interior, 26 F.3d 1103,
1106-07 (11th Cir. 1994), holds that federal courts retain jurisdiction to enter
injunctive relief to enforce FACA, holding that:
Injunctive relief [is] the only vehicle that carries the sufficient
remedial effect to ensure future compliance with FACA’s clear
requirements.

and

[T]o allow the government to use the product of a tainted procedure
would circumvent the very policy that serves as the foundation of the

Act.
1d.

5. Second, the instant case addresses issues not briefed by the Federal
Government in the filings from the D.C. Cases located at ECF 13, including
violations of the Paperwork Reduction Act, E-Government Act, the Commission’s
actions in excess of the scope of the Executive Order upon which it was founded, its
violation of Article IT and Constitutional Separation of Powers, and Florida privacy
laws.

6. Thus, this case warrants expedited treatment. If a TRO or preliminary
injunction is entered in the D.C. Cases, an additional TRO in this case will cause no
harm to the Federal Government Defendants. By contrast, if a TRO or preliminary
injunction is not entered in the D.C. Cases, then this case will be the only vehicle to
compel the Federal Government’s compliance with applicable law. To reiterate,

Plaintiffs have a private right of action to enforce FACA under the Eleventh
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Circuit’s holding in Alabama-Tombigbee Rivers Coal. v. Dep’t of Interior, 26 F.3d
1103, 1106-07 (11th Cir. 1994), and the Plaintiffs have raised additional legal issues
separate and distinct from those arguments raised in the D.C. Cases that are not
before that Court and that justify expedited review here.

7. Additionally, to the extent this Court may rely on the Federal
Government’s filings in the D.C. Cases filed at ECF 12 and ECF 13, Plaintiffs
respectfully file the following additional documents from the D.C. Cases in order to
provide the Court with the benefit of all current briefing of the referenced motions:

a. Electronic Privacy Information Center v. Presidential

Advisory Commission on Election Integrity, Case No. 17-cv-1320 (CKK):

Plaintiffs Amended Motion for Temporary Restraining Order and

Preliminary Injunction, ECF No. 35 (filed July 13, 2017), attached hereto as

Exhibit A;

b. American Civil Liberties Union v. Trump, Case No. 17-cv-

1351 (CKK): Plaintiff's Application for a Temporary Restraining Order

and/or Preliminary Injunction, ECF No. 3 (filed July 10, 2017), attached

hereto as Exhibit B; and
c. Lawyers’ Committee for Civil Rights Under Law wv.

Presidential Advisory Commission on Election Integrity, Case No. 17-

cv-1354 (CKK): Plaintiff's Motion for Temporary Restraining Order and

Preliminary Injunction, ECF No. 3 (filed July 10, 2017), attached hereto as

Exhibit C.
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Dated: July 14, 2017

S/ H.K. Skip Pita

H.K. SKIP PITA

Florida Bar No. 101974

PITA WEBER DEL PRADO
9350 S. Dixie Hwy., Suite 1200
Miami, FL 33156

Tel: (305) 670-2889

Fax: (305) 670-6666
spita@pwdlawfirm.com

S/ Benedict P. Kuehne
BENEDICT P. KUEHNE
Florida Bar No. 233293
MICHAEL T. DAVIS
Florida Bar No. 63374
KUEHNE DAVIS LAW, P.A.
100 SE 2 Street, Suite 3550
Miami, FL 33131-154

Tel: (305) 789-5989

Fax: (305) 789-5987
ben.kuehne@kuehnelaw.com
mdavis@kuehnelaw.com
efiling@kuehnelaw.com

S/ Larry S. Davis
LARRY S. DAVIS
Florida Bar No. 437719
S/ Shana Korda
SHANA KORDA
Florida Bar No. 109504

LAW OFFICE OF LARRY S. DAVIS, P.A.

1926 Harrison Street
Hollywood, FL 33020-5018
Tel: (954) 927.4249

Fax: (954) 927-1653
larry@larrysdavislaw.com
shana@larrysdavislaw.com
courtdocs@larrysdavislaw.com

Respectfully submitted,

S/ Jason B. Blank

JASON B. BLANK

Florida Bar No. 28826
HABER BLANK, LLP

888 S. Andrews Ave., Suite 201
Fort Lauderdale, FL 33316
Tel: (954) 767-0300

Fax: (954) 949-0510
eservice@haberblank.com
jblank@haberblank.com

S/ Marc A. Burton

MARC A. BURTON

Florida Bar No. 95318

S/ Daniel J. Poterek
DANIEL J. POTEREK
Florida Bar No. 85204

THE BURTON FIRM, P.A.
2999 N.E. 191 Street, Suite 805
Miami, Florida 33180

Tel: (305) 705-0888

Fax: (305) 705-0008
mburton@theburtonfirm.com
dpoterek@theburtonfirm.com
pleadings@theburtonfirm.com

S/ Freddy Funes

FREDDY FUNES

Florida Bar No. 87932

S/ Gerald Greenberg
GERALD GREENBERG
Florida Bar No. 440094

S/ Jarred L. Reiling
JARRED L. REILING
Florida Bar No. 93930

S/ Adam Schachter

ADAM SCHACHTER
Florida Bar No. 647101
GELBER SCHACHTER &
GREENBERG, P.A.
Cooperating Counsel
American Civil Liberties Union
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S/ Nancy G. Abudu
NANCY G. ABUDU
Florida Bar No. 111881
Legal Director
AMERICAN CIVIL
LIBERTIES UNION OF
FLORIDA

4343 W. Flagler St., Suite 400
Miami, FL 33134

Tel: (786) 363-2707

Fax: (786) 363-1108
nabudu@aclufl.org
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Foundation of Florida

1221 Brickell Avenue, Suite 2010
Miami, FL 33131-3224

Tel: (305) 728-0950

Fax: (305) 728-0951
jreiling@gsgpa.com

S/ Joseph S. Geller

JOSEPH S. GELLER

Florida Bar No. 292771
GREENSPOON MARDER, P.A.
200 E. Broward Blvd., Suite 1500
Fort Lauderdale, FL. 33301-1874
Tel: (954) 491-1120

Fax: (954) 331-2037
joseph.geller@gmlaw.com
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CERTICIATE OF SERVICE
I HEREBY CERTIFY that on July 14, 2017, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. I also certify that
the foregoing document is being served this day on all counsel of record identified on
the attached service list in the manner specified, either via transmission of Notices
of Electronic Filing generated by CM/ECF or in some other authorized manner.
S/ Marc A. Burton

MARC A. BURTON
Florida Bar No. 95318
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H.K. SKIP PITA

PITA WEBER DEL PRADO
9350 S. Dixie Hwy., Suite 1200
Miami, FL 33156

Tel: (305) 670-2889

Fax: (305) 670-6666
spita@pwdlawfirm.com
Co-counsel for Plaintiffs

BENEDICT P. KUEHNE
MICHAEL T. DAVIS
KUEHNE DAVIS LAW, P.A.
100 SE 2 Street, Suite 3550
Miami, FL 33131-154

Tel: (305) 789-5989

Fax: (305) 789-5987
ben.kuehne@kuehnelaw.com
mdavis@kuehnelaw.com
efiling@kuehnelaw.com
Co-counsel for Plaintiffs

LARRY S. DAVIS
SHANA KORDA

LAW OFFICE OF LARRY S. DAVIS, P.A.

1926 Harrison Street
Hollywood, FL 33020-5018
Tel: (954) 927.4249

Fax: (954) 927-1653
larry@larrysdavislaw.com
shana@larrysdavislaw.com
courtdocs@larrysdavislaw.com
Co-counsel for Plaintiffs

SERVICE LIST

JASON B. BLANK

HABER BLANK, LLP

888 S. Andrews Ave., Suite 201
Fort Lauderdale, FL 33316
Tel: (954) 767-0300

Fax: (954) 949-0510
eservice@haberblank.com
jblank@haberblank.com
Co-counsel for Plaintiffs

MARC A. BURTON
DANIEL J. POTEREK
THE BURTON FIRM, P.A.
2999 N.E. 191 Street, Suite 805
Miami, Florida 33180

Tel: (305) 705-0888

Fax: (305) 705-0008
mburton@theburtonfirm.com
dpoterek@theburtonfirm.com
pleadings@theburtonfirm.com
Co-counsel for Plaintiffs

FREDDY FUNES

GERALD GREENBERG
JARRED L. REILING

ADAM SCHACHTER
GELBER SCHACHTER &
GREENBERG, P.A.
Cooperating Counsel

ACLU Foundation of Florida
1221 Brickell Avenue, Suite 2010
Miami, FL. 33131-3224

Tel: (305) 728-0950

Fax: (305) 728-0951
jreiling@gsgpa.com

Co-counsel for Plaintiffs
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NANCY G. ABUDU JOSEPH S. GELLER

Legal Director GREENSPOON MARDER, P.A.
AMERICAN CIVIL 200 E. Broward Blvd., Suite 1500
LIBERTIES UNION OF Fort Lauderdale, FL. 33301-1874
FLORIDA Tel: (954) 491-1120

4343 W. Flagler St., Suite 400 Fax: (954) 331-2037

Miami, FL 33134 joseph.geller@gmlaw.com

Tel: (786) 363-2707 Co-counsel for Plaintiffs

Fax: (786) 363-1108
nabudu@aclufl.org
Co-counsel for Plaintiffs

CHAD A. READLER

ELIZABETH J. SHAPIRO

JOSEPH E. BORSON

UNITED STATES DEPARTMENT OF
JUSTICE

Civil Division, Federal Programs Branch
P.O. Box 883

Washington, DC 20044

Tel: (202) 514-1944

Fax: (202) 616-8460
joseph.borson@usdoj.gov

Counsel for the Federal Government
Defendants
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