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1. This complamt seeks declaratory and injunctive relief 1o protect the federal
rights of Plaintiffs’ members, under the Far Credit Reporting Avt (“FCRA™), 15U.8.C.
§ 16811(b)(2), and the Supremacy Clause of the Unired States Constitution, U.S. Const. art. V1.
In this action, Plaintiffs seek injunctive and declaratory relief based on the FCRA that will allow
financial institutions 1o use and share information wath their affiliates, notwithstanding the
requirements and prohibinons in the recently enacted Cahfornia Financial Information Privacy
Acr, Cal. Fin. Code Division 1.2, § 4050 er seq. (popularly known as “SB1,” after the Senate
Rill which it enacted, Exhibit A hereto).

2. SB1 was signed into law on August 27, 2003 and went into “effect” on
January 1, 2004, but does not become “operative” until July 1, 2004. It imposes requirements
upon and prohibits financial institutions from sharing, disclosing and using information about
their customers among affiliates, contrary to the express preempiion clause of the FCRA.

Jurisdiction and Venue

3. This action is brought under the Supremacy Clause of the United States
Constitution, the FCRA, and 42 U.S.C. § 1983. The Coun has jurisdiction over this acuon
pursuant 10 28 U.S.C. § 1331 because it anses under the Constitation and laws of the United
States. This Court is authorized to issue a declaratory judgment pursuant to 28 U.S.C. §§ 2201
& 2202.

4 Venue in this district is proper under 28 U.S.C. § 1391(b)(1) & (2) because
Defendunt Lockyer sesides in this district, while the other Defendants reside in California, and
the events and omissions giving nse to this case occumed in this district.

Intradistrict Assignment

5. Pursuant to Local Rule 3-120(b), this acuon should be assigned 1o the

Sacramento division of this Court because the actions that give rise 1o this case occuned, und

Defendant Lockyer resides, 1n Sacramento.
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The Parties

6. Plaintff American Bankers Associauon {"ABA") is the principal national
rrade association of the banking industry m the United States. It has members in each of the
fifty states and the District of Columbia and includes banks of all sizes and types ~money
cenver, regional and community banks, nauonal and state chartered banks, independent and
holding company owned banks, commercial and savings banks. ABA member banks hold
approximarcly 95% of the domestc assets of the banking indusn'y' in the United States. The
Association frequently appears in hitigation as a party where the issues raised in a case are of
widespread importance and concern to the indastry. The ABA is authorized by 1ts members to
pursue their common interests in operating on a nationwide basis, including in Cahfornia,
through their affiliates, mcluding morigage, secunties, #nd insurance subsidianes, and in doing
so, sharing information relating to their California customers. Among other things, the ABA 15
authorized 1o advocate on behulf of its members regarding legislation affecting the common
interests of 1ts members, and 10 bnng suit when appropnate in the common inserests of its
members. As a representative of its members, the ABA has associanonal standing 1o sue on
sheir behalf. See American Bankers Ass’n v. Lockyer, 239 F. Supp.2d 1000 (E.D. Cal. 2002).

4. The Financial Services Roundrable (“Roundiable”) represents 100 of the
largest integrated financial services companies providing bunking, insurance, and investment
products und services 1o the American consumer. Roundrable member companies account
directly for $18.3 wrillion in managed assets, $678 billion in revenue, and 2.1 million jobs. The
Roundiable is authorized by its members to pursue their common inferesis in OPERINE on o
nationwide basis, including in California, through their affiliates, including banking, mongage,
securines, und insurance affiliates, and in doing so, sharing infomanon relating 10 their
Califormia customers. Among other things, the Roundiabie 1s suthorized to advocaie on behalf
of its members regarding legislation affectng the common interests of its members, and (o bring
suit when appropnaie in the common interests of 1ts members. As a representative of us

members, the Roundtable has associational standing to sue on their behalf.
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8. The Consumer Bankers Association ("CBA”) member institutions are the
lesders in consumer financial services, including auto finance, home equiry lending, card
products, education louns, small business services, community development, nvestments,
deposirs and delivery. CBA was founded in 1919 and provides leadership, education, research
and federal representation on rewil banking issues such as privacy, fair lending, and consumer
protection legisiation/regulation. CBA members include most of the nation’s largest bank
holding companies as well as regional and super community banks thar collectively hold two-
thirds of the industry's total assets. CBA is authonzed by its members to pursue their comman
interests in operating on a nationwide basis, including in California, through their affiliates,
including banking, mortgage, securities, and insurance affiliates. and in doing so, shanng
mnformation relating to their California customers. Among other thangs, CBA is authorized 10
sdvocate on behalf of its members regarding legislation affecting the common interests of its
mermbers, and to bring suit when appropriale in the common interests of its members. Asa
representative of its members, CBA has associanonal standing 1o sue on their behalf.

8. Defendant Bill Lockyer i1s Attorney General of the State of Califorma. As
such, he is the state official charged by the statute with enforcanyg SB1's requirements,
§ 4057(e)(1). Defendant Lockyer also is charged with enforcement of SB1 through actions he
can bnng in the name of the People of California under state law. E.g., Cal. Bus. & Prof. Code
§ 17200 er seq.

10. Defendant Howard Gould 1s Commissioner of the Depariment of Financial
Institunons of the State of California. As such, he is the state official charged by SB1 with
enforcing its requirements against banks. SB1 § 4057(e)(2)(A). Moreover, under the California
Financial Code §§ 1912, 1913 & 1917, he is empowered to order banks doing business in

California, including Plainiiffs’ members, 10 comply with $B1, und can seck court enforcement

of thase orders.
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11. Defendant John Garamend: 1s Commissioner of the Deparument of Insurance
of the State of California. As such, he is the state official charged by SB1 with enforcing its
TEqUIreMeNts against insurance agents and underwriters. SB1 § 4057(e)(2)(B).

12. Defendant William P. Wood is Commissioner of the Department of
Corporanons of the State of California. As such, he is the state ufficial charged by SB1 with
enforcing its requirements against moripage lenders and invesiment advisors, brokers and
dealers. SB1 § 4057(e)(2)(C).

The Fair Credit Reporting Act

13. The FCRA, 15 U.S.C. § 1681 er seq.. defines the nghis and abligations of
financial institutions, such as Plaintiffs’ members, that receive, use, collect or exchange
information regarding the creditworthiness of consumers and certan ofher consumer
characteristics. The FCRA expressly authorizes such financial institutions 10 exchange
information with their affiliates regarding their expericnces with their customers. For example,
the FCRA allows financial institutions to share information with affiliates, which they have
derived from their dealings with their customers — so-called “experience information” -
including information relaung to those customers” “credit worthiness, credit standing, credu
capacity, character, general reputarion, personal charactenistics, o mode of living.” 151.8.C.

§ 1681m(b)(}).

14. The FCRA expressly preempis staie or local laws 1o the extent they apply 10
the sharing and use by affiliates of customer information. Tt provides that *“[n}o requirement or
prohibinon may be imposed under the laws of any State . . . with respect to the exchange of
\nformation among persons affiliated by common ownership or common corporate control . .. ."
15 U.S.C. § 16811(b)2).

Supremacy Clause of the United States Constitution
15. Article VI of the Umted Stares Constitution provides that “{t}his

Constitution, and the Laws of the United States which shall be made 1n Pursuance thereof . ..
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shall be the supreme Law of the Land . . . any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.”
SB1

16. When it becomes operauve on July 1, 2004, SB1 will apply 1o all “financial
institunions” “doing business in th{e] state [of California),” §4052(c), with “consumers," defined
as “ndividual resident(s) of th{e] state” to the exten: they use financial products for ther
individual family or household needs, § 4052(f). Plaintiffs' members do business in California
with California residents and are subject to SB1 insofar as they serve California customers.

| 17. SB1 provides that a “financial institution shall not disclose [0, or share 2
consumer's nonpublic personal information with, un affiliate unless the financial institurion has
clearly and conspicuously notified the consumer annually in writing . . . that the nonpublic
personal informaton may be disclosed to an affiliate of the financial institution and the
consurner has not directed that the nonpublic personal information not be disclosed.”

§ 4053(b)(1). Moreover, a “consumer shal} be provided a reasonable opportuniry prior 10
disclosure of nonpublic personal informanon to direct that nonpublic personal infarmaton not
be disclosed,” § 4053(d)(3), or 45 days for customers {such as new customers) who have not
received an annual notice, id. The imposition of such notice and customer option 1o direct non-
disclosure (“opt-out”) constitutes a requiremant or prohibition within the meaning of the FCRA
express preemption clause which provides that "[n}o requirement or prohibition may be
imposed under the laws of any State . . . with respect 1o the exchange of infortnation among
persons affiliated by common ownership or comsmon carporate conral . .. ." 15USC.

§ 16811(b)(2).

18. SB1 exempis from its restrictions and prohibitions the sharing of nonpublic
personal information between a financial institution and an affiliate wathin the “same line of
business.” § 4053(c). The statute defines “same line of business™ as either banking, insurance,
or securities. Thus, for example, banks can disclose marketing information to their affiliated

credit card bank or morngage affiliste without restriction, but their other affiliates can receive
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customer informarion from the banks only if SB1's natice and opt-out requirements are

satisfied.

19. **Nonpublic personal information’ means personally idenifiable financial
information {1) provided by a consumer 10 a financial institution [such as the cusiomer’s hame
and address], (2) resulting from any transaction with the consureer or any service performed for
the consumer, or (3) otherwise obrained by the financial instiution.” § 4052(a). “[Plersonally
idenufizble financial informuion” includes “{i}he fact that a consumer is or has been a
consumer of & financial insutution or has obtained a financial product or service from a financial
institution.” § 4052(b). _

20. SBI imposes extensive requirements on the form and content of the notices
financial mstitutions must annually send 1o their custamers to inform them of their right 1o opt-
out. §4053(d).

21. A financial institunon that negligently discloses nonpublic personal
\nformation in violation of the SB1 is subject to a civil penalty of $2,500 per individual
violation, capped ar $500,000 if the negligent violation results in the release of such information
for more than one individual, Knowing and willful violations aic $2,500 per individual
violation, but there is no cap on the financial institution’s liabiliy. § 4057(a).

The Effect Of SB1

22. SB1 would impose requirements upon and prohibit customer informauon
sharing with financial institution affiliates.

23. SBI prevents financial institutions from shanng customer information with
affiliates that are notin the same line of business for 45 days at the outset of a relationship, and
thereafier permanently if a customer opis out. SB1 would thereby impose requirements upon of
prohibit financial institutions from selling, solicing. or cross marketing their own products and
services 1o persons who are castomers of affiliates that are not in the surne line of business as

those financial instilanuons.

COMPLAINT FOR DECLARATORY RELIEF, PRELIMINARY INJUNCTION, AND PERMANENT INJUNCTION—PAGE 7
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24. After Congress deregulated the financial services industry in 1999 with the
enacument of the Gramm-Leach-Bliley Act, many of Plaintffs’ raembers, at si gnificant costs,
established and maimain for their respective organizations a cenwralized database and processing
system that they and theur affiliates use 10 carry on their operanons in the most efficient way
possible. They use these integrated systems and share customer informanon to sell, solicit and
cross-market financial products and services to their own and to affiliates’ customers. For
example, an insurance-affiliate of a bank may use a list of new mortgage customers of the bank,
or of the bank’s mongage lending subsidiary, to solicit new homeowner’s insurance customers.
A securiues affiliate of a bank may solicit customers with large savings deposits at the bank for
secunties products thar will generate a higher return for the custumer. A credit card affiliate
may sohcit new bunk customers for a credit card or 2 debit curd. Through these related (and
often commonly branded) but legally disunct affiliates, financial institutons and their affibates
offer a full range of financial products and services 1o their collective customers bases.

25. SB1 would accordingly impose requirements upon or prohibit Plaintiffs’
members' insurance, securities and other non-banking affiliates from selling, soliciing or crass-
markeung their products and services o the customers of their affilialed banks.

Claim for Relief
Count I - Declaratory and Injunctive Relief:
FCRA Preemption of SB1

26. Plantiffs incorporate and reallege cach and every allegation contained in
paragraphs 1 to 25 of this Complaint as though fully set forth hecein.

27. As 10 all customers for a “reasonable” time penod und thereafier as 1o
customers who opr-out of affiliate information sharing under SB1, the statute would prohibit
financial insntuyons from shanng customer information with affihates in other lines of business
for cross=-marketing of their respective producis and services as they have done for years in

compliance with FCRA and other federal laws.
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28. The FCRA expressly preempts SB1 as it applies to information sharing
berween financial institutions and all of their affiliates, whether or not they are inthe same line
of business. The FCRA provides that “{n]o requirement or prohubition may be imposed under
the Jaws of any State . . . with respect to the exchange of information among persons affiliated
by common ownersiip or commeon corporate control . . .," except for one specified Vermont
statute in effect on September 30, 1996. 15 U.S.C. § 1681x(b)(2). The distnct court in Bank of
America, N.A. v. City of Daly City, 279 F. Supp.2d 1118 (N.D. Cal. 2003), appealed on other
grounds, 9th Cir. 03-16682, held that the FCRA preempts local and state laws thar impose
requirements and prohibitions on financial nstilutions” sharing of customer information with
their affiliates: “Congress chose 10. . . expressly preempx[] State laws that impose a
requirement or prohibition on iﬁformation-shaﬁng among affiliates.” 279 F. Supp.2d a1 1124.

29. SB) imposes “requirement{s] and prohibition{s] . . . with respect to the
exchange of information among [financial institutions] affiliated by common ownership or
commmon corporate control” by, inter alia, providing for the requirement of a separaie nonce. a
45 day prohibition on the shaning or use by financial institutions’ affiliates thav are notin the
same line of business of any customer information for new customers, and a permanent
prohibition for all customers who “opt out” of such sharing, thereby interfering with Plantiffs’
members' common informution sysiems with their sffiliates that they use to provide integrated
products and services 1o their customers.

Prayer for Relief
WHEREFORE, Plaintiffs pray that this Court:
A. Enter a judgment declaring that SBL, the California Financial Infarmation
Privacy Act (Cal. Fin. Code Div. 1.2, § 4050 7 seq.), 1s null and void and unenforceable, insofar
as it applies to the exchange of information among financial institutions and their affiliates,
because SB1 is expressly preempied by the Fair Credit Reporting Act and therefore violates

Aricle Vi of the United States Consutunon;

COMPLAINT FOR DECLARATORY RELIER, PRELIMINARY INJUNCTION. AND PEXMANENT INJUNCTION—PAGE 9
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B. Enter a permanent injunction, Plaintffs’ members having no adequate
remedy at law and suffering irreparabie injury as a result of SB1 enjoining Defendants, as well
as any other person acting in the name of the State of Califormu, or of the Peopie of the State of
California, from enforcing or taking any action 1o enforce SB1 against Plainutfs’ members as
this 1aw appties to Plaintiffs’ members’ sharing of customer information with their respective
affiliates, including enforcement against Plamntiffs’ members for failure to provide norices under
SB1 o California customers concermng such shanng;

C. Should Plaintiffs so move, enter u preliminary injunction pending final
resolution of this action, Plannffs’ members having no adequate remedy ar law and suffering
irrepurable injury as a result of these unconstitstonal California stamites, enjoining Defendants,
as well as any other person acting in the name of the State of Culifornia, or of the People of the
State of California, from enforcing or raking any action to enforce SB1 against Plaintiffs’
members, pending further order of this Court; and

D. Grant Pluintiffs and/or Plaintiffs' members such other and further relief,

mcluding costs, as the Court deems just and proper.

April 19, 2004 Respectfully SUW

E. EFDWARD BRUCE RICHARD A. JONES (Si#fe Bar No. 135248)
STUART C. STOCK COVINGTON & BURLING

KEITH A. NOREIKA One Front Strect

COVINGTON & BURLING San Francisco, California 94111

1201 Pennsylvams Avenue, N'W, Telephone: {415) 591-6000

Washington, D.C. 20004 Fax: (415) 591-6091

Telephone: (202) 662-6000
Fax: (202) 662-6291
ATTORNEYS FOR PLAINTIFFS
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Sepate Bill No. 1

CHAPTER 241

An act 1o add Division 1.2 (commencing with Section 4030} to the
Financial Code, relauny to financial privacy.

|Approvea by Governur August 27, 2003 Filet with
Sececiary of Stale August 28, 2003.)

LEGISLATIVE COUNSEL'S DIGEST

SB 1, Speier. Financial institions: nonpublic  personal
information.

Existing law provides for the regulation of banks, savings
associations, credit unions, and industrix! loan companies by Ihe
Department of Financial Instirutions and by certain federal agencies.
Existing federa) law, the Gramm-Leach-Bliley Act, requires financial
institutions to provide a notice to consumers relanve to the use by the
financial instilunion of nonpublic personal information, and in that
repurd authorizes consumers to direct that the mformation not be shared
with nonaffiliated third panies.

This bill would enact the California Financial information Privacy
Act, which would require 2 financial institunon, as defined, b provide
a specified written form 1o a consumer relauve to the sharing of the
consumer’s nonpublic personal information, as defined. The bill woold
generally allow a consumer to direct the financial instunan to not share
the nonpublic personal informarion with affiliated companies ar with
nonatfiliated financial companies with which the financial instimnon
has contracted to provide financial products and services, but would not
resmer or prohibit the sharing of nonpublic petsonal nformanon
berween a financial insurution and its wholly owned financial insntution
subsidiarics of in cerain other casés if both entities are regulaied by the
same functional regulator and are engaged in the same lin2 of busmness,
among other requirements. The bill would require the permission of the
consumer befors the financial institution could share the nonpublic
personal information with other nonaffiliaied companies. The bill would
provide that a financial instination 15 not required 10 provide this writien
form 1o its consuiners if the financial instirution does not disclose any
n%npubl‘w personal informarion 1o any nogaffihated 3rd party or 1o any
affilsare.

This bill would provide that a financial institution shall not
discriminate against or deny an otherwise qualified consumer & financial
product or setvice because the consumer has not providad the necessary

REPRINT
93
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consent that would authorize the financial mstitution (o disclose or share
nonpubli¢ personal information. The bill would require a financial
nstinution 1o comply with the consumer's request regarding nonpublic
personal informarion within 45 days of receipt of the request.

This bill would provide that a financial institution may disclose
nonpublic personal information to an affiliate or & nonaffiliated 3rd party
in order for 1t o perform certain services on behalf of the financial
instimunion if specified requirements are met. The bill would provide
other exceptions from its provisions apphicable to particular simanons.

This bill would provide that nonpublic personal information may be
released in order 1o identity or locate missing children, wirnesses,
cnrmnals and fugitives, pames o lawsuits, and missing heirs and that
1t would not change exisung law regarding access by law enforcement
agencies 10 informanon held by financial institunons.

This bill would also provide for disclosure of nonpublic personal
information undar various other sp2cified circumstances.

This hill would provide that enasctment of these provisions preempts
all local agency ordinances and regularions reluting 10 this subject.

This bill would enact other related provisions.

This bill would also provide various civil penalties for negligent, or
knowing und willful violations of these provisions. The bill would
become operative on July 1, 2004,

The people of the Stute of Califorma du enact as follows:

SECTION 1. Division 1.2 {commencing with Section 4050) is
added 1o the Financial Code, to read:

DIVISION 1.2,  CALIFORNIA FINANCIAL INFORMATION
PRIVACY ACT

4050. This division shall be known and may be cited as the
California Finuncial Informanon Privacy Act.

4051. (a) The lLegislamare imnends for financial institutions t
provide their consumers norice and méaningful choice abous how
consumers’ nonpublic personul information 15 shared or sold by their
financial instiutions.

(b} It is the nment of the Legislamre in enacting the California
Financial Informanon Privacy Act to afford persons greaier pnvacy
protections than those provided in Public Law 106-102, the federal
Gramm-Leach-Bliley Act, and that this division be merpreied 10 be
consistent with that purpuse.

4051.5. (a) The Legislawre finds and declares all of the following:
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(1) The California Constitution proiects the privacy of Califorma
cinzens from unwarranted inlrusions into their private and personal
lives.

(2) Federal banking legislation, known as the Gramm-Leach-Bhiley
Act, which breaks down restricnons on affiliacion among different types
of financial institutions, increases the likelihood that the personal
financial informanon of California residenss will be widely shared
amang, between, and within companies.

(3) The policies intznded to protect financial privacy imposed by the
Gramm-Leach-Bliley Act are inadequate 10 meet the privacy concems
of California residents.

(4) Because of the limutations of these federal paolicies, the
Gramm-Leach-Bliley Act exphicitly permits states {0 enacc privacy
protections that are sronger than those provided in federal law.

(b) ltis the intent of the Legislature in enacting this divisiun:

(1} To ensure that Califomnians have the ability to control the
disclosure of whar the Gramm-Leuch-Bliley Act calls nonpublic
personal information.

(2) To achivve that control for California consumess by requiring that
financia! mstirusions that wani to share information with third pames
and unrelatzd companies seek and acquise the affirmative consent of
Califormia consumers prior 1o sharing the information.

(3) To furher achieve that conmol for California consumers by
providing consumers with the abiluy to prevent the shanng of financial
information among affiliated compames through 2 simple opr-out
mechanism wia a clear and understandable notice provided 10 the
consumer.

(4) To provide, 10 the maxumum extent possible, consistent with the
purposes cued above, & level playing ficld among Types am! sizes of
businesses consistent with the ohjective of providing consumars contsol
over their nonpublic personal information, including providing thav
those financial instrutions with limied affiliate relationships inay enter
into agreements with other financial institutions &s provided in this
division, and praviding that the differeat business models of duffering
financial institutions are weated in ways that provide consisient
consumer control over information-sharing practices.

{5) To adopt to the maximum exient feasible, consisient with the
purposes cited above, defininons consistent with federal law, so that in
particular there is no change in the ability of businesses to camy out
normal processes of commerce for transactions voluntarily entered mnto
by consumerss

4052. For the purposes of this division:
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(#) “Nonpublic personal informauon” means personally identifiable
financial information (1) provided by a consumer 0 a financial
institution, (2) resulting from any wansaction with the consuoer or any
service performed for the consumer, or (3) otherwise obtained by the
financia! institution. Nonpublic personal informauon does not include
publicly availuble information thut the financial institutiun has a
reasonable basis to believe is lawfully made available 1o the genral
public from (1) federal, state, or local govemment records, (2) widely
distributed media, or (3) disclosures to the general public that are
required 10 be made by federal, stare, of local law. Nonpublic personal
information shall include any list, description, or other grouping of
consumers, and publicly availeble information pertaining to them, thut
is derived using any nonpublic persanal mformation other than publicly
available information, but shall notinclude any hst, desenption, or olher
grouping of consumers, and publicly avuilable information penaining o
them, that is derived without using any nonpublic personal information

(h) “Personully idemifiable financial mformation’’  means
informarion (1) that a consumer provides to a financial insttuticn 1o
obtain a product or service from the financial insritution, (2; about a
consumer resulting from any wransaction involving a product ur service
between the financial insfitution and a consumer, of (3) that the financial
insuation otherwise obtains aboul a consumer in connecuion with
providing a product or service to that coasumer. Any personally
identifiable information 1s financial if it was obtained by a financial
instinstion in connection with providing a financial product or servite 1o
a consumer. Personally identifiable financial informarion includes all of
the following:

(1) Information s consumer provides to & financial institution on an
application to obtain a Joan, credit card, or other financial product or
service.

(2) Account balance information, paymant history, overdraft hiswory,
and credu or debir card purchase information.

{3) The fact that an individual is or has been a consumer of & financial
nstiturion or has obtained a financial product or service from a financial
mstitution.

(4) Any information about a financial instiunon’s consumicr if 1t is
disclosed in 2 manner that indicates thut the individual is or has been the
financial instimnen’s consumer.

(5) Any informarion that a consumer provides to s financial
instinution or that & financial insutution or irs agent otherwise obamns in
connecnon with collecting on a loan or servicing a loan.
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(6) Any personally identifiable financial informarion collecied
through an Internet cuckie or an information collecting device trom a
Web server.

(7) Information from & consumar reporn.

{¢) "Financvial insnrution™ means any instintion the busiaess of
which is engaging in financial activities as described in Section 1843(k)
of Title 12 of the United States Code and doing business in this staie. An
instuution that is not significantly engaged in financial activities is not
a financial instinution. The term “financial insumnon” does not include
any institution that is prumarily engaged in providing hardware,
software, or interactive services, provided thar it doas not act as a dein
collector, as defined in 15 .S C Sec. 16922, or engage in acuvines for
which the instirunon is required 1o acquire a chamter, license, or
registration from a state or federal governmental banking, wasurance, or
securities agency The term ““financial insnmmnion™ does not include the
Federal Agriculiural Mongage Corporation or any entity churtered and
operating under the Farm Credit Act of 1971 (12 U.S.C. Sec. 2001 o1
seq.), provided that the ennry does not sell or transter nonpublic: personal
information 10 an affiliate or 2 nonaffihated third parnty. The wrm
“financial instwtion” does not include institutions chastered by
Congress specifically to engage in a proposed or actual securitization,
secondary market sale, including sales of servicing rights, or similar
transactons related 1o 2 wransaction of the consumeyr, as long as those
instrutions do not sell or wansfer nonpublic personal information to a
nonaffiliated third party. The term “finaacial institution™ does not
include any provider of professional services, or any wholly owned
affiliare thereof, that is prohibited by rules of professional echics and
applicable Jaw from volunrarily disclosing confidential clien
informanon without the consent of the client. The term *financial
institution™ does not include any person licensed us a dealer uader
Article } (commencing with Section 11700) of Chapter 4 of Division 5
of the Vehicle Coxde that enters into contracts for the instaliment sale or
lease of motor vehicles pursuant 1o the requirements of Chaprer 2B
{commencing with Section 2981) or 2D (commencing with Section
2585.7) of Title 14 of Pan 4 of Division 3 of the Civil Code and assigns
substantially all of those coniracts 1o financial institutions within 30
days.

(d) "Affihate” means any enaty that controls, is controlled by, or is
under common contral with, another entity, but does ot include a joint
employee of the enuty and the affiliaie. A franchisor, including any
affiliate thereof, shall be deemed an affiliate of the franchisee for
pucposes of this division.
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(¢) "Nonaffiliated third party” means any entity that 1s not an affiliate
of, or relared by common ownership or affilisted by corporaie conirol
with, the financial institution, but does not include a joint employee of
that institunon and a third party.

(f) “Consumer” means an individual resident of this state, or thar
individual's legal representative, who obtains or has obtained from a
financial institution a financial product or service to be used primarily
for personal, family, or housechold parposes. For purpose; of this
division, an individual resident of this siate is someone whose last
known muiling address, other than an Armad Forces Post Office or Flest
Post Office address, as shown mn the records of the financial institution,
is located in this siate. For purposes of this division, an individual is not
a consumer of a financial insntution solely because he or she is (1) a

‘participant or beneticiary of an employce benefit plan that 2 financial

instination administers or sponsors, or for which the financial institution
acts as # trustee, insurer, or fiduciary, (2) covered under a group or
blanker insurance policy or group annuily contract issued by the
financial insnwunon, (3) a beneficiary in a workers' compensation plan.
{4) a baneficiary of a trust for which the financial institution is a trustee,
or (5) a person who has designated the financial instimton as trustee for
a trust, provided thar the financial institution provides all required
nonces and rights required by this dwvision to the plan sponsor, group or
blanker insurance policyholder, or group annuity contractholder.

(g) "Control” means (1) ownership or power 10 voie 23 percent or
more of the outstanding shares of any class of voung secunty of a
company, acting through one or more persons, (2) control in any manneér
over the clection of 8 majonty of the directors, or of individuals
exercysing similar functions, or (3) the power to exercise, directly or
indirectly, a controlling influence over the management or policies of a
company. However, for purposes of the application of the definition of
control as it relates to credit unions, a credit union has a cuntrolling
influence over the management or policies of a credit union service
organizanon (CUSO), as that term is defined by stare or federal law or
regalarion, if the CUSO is ar least 67 percent owned by credut unions.
For purposes of the applicarion of the definition of control to a financial
insumtion subject to regulation by the United States Securities and
Exchange Commission, a person who owns beneficially, either disectly
or through one or more controlled companies, more than 25 percent of
the voting securities of 3 company is presumed to control the company,
and a person who does not own more than 25 percent of the voung
securities of a company 1s presuned not o control the company, and a
presumption regarding control may be rebuned by evidence, bur in the
case of an wnvestment company, the presumpnion shall continuc until the
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United States Securitias and Exchunge Commission makes 8 decision 10
the contrary according to the procedures described in Section 2(a)(9) of
the federal Investment Company Act of 1540,

(b} “Necessary to effect, administer, or cnforce” means the
following:

(1) The disclosure is required, or is 2 usual, appropriate, or asceprable
method to carry out the transaction or the product or service business of
which the transaction 15 a part, and record or service or maintain the
consumer's account in the ordinary course of providing the financial
service or financial product, or 1o administer or service benefis or claims

relating 1o the ransaction or the product or service business of which it

is a part, and includes the following:

{A) Providing the consumer or the consumer's agent or broker with
a confirmation, statement, ur other record of the wansaction, or
information on the siatus or value of the financial service or finaacial
pruduct,

{B) The accrual or recognition of incentives, discounts, or bonuses
associated with the transaction or communicanons 1o eligible existing
consumers of the financial instination regarding the availability of those
incentives, discounts, and bonuses that are provided by the finuncial
instimition or another party.

(C) In the case of a financial insnmnon that has issued a credit
account bearing the name of a company primanly engaged in retail sales
or a name prognejary 1o » company primanly engaged in reqail sales, the
financial instisuon providing the reraer with nonpublic personal
information as follows:

{i) Providing the retailer, or licensees or contractors of the retailer that
provide products or services in the name of the retailer and under a
contract with the retaler, with the names and addresses of the consumers
in whose naimne the account is held and a record of the purchases made
using the credit account from a business establishment, including 2 Web
site or catalog, bearing the brand name of the rewler.

(i1) Where the credit account can only be used for transactions with
the retailer or affiliates of that retailer that are also primarily engaged in
retal sales, providing the retailer, or licenseex or contractors of the
retailer that provide products or services in the name of the retailer and
under a contract with the retailer, with nonpublic persenal information
concerning the credif account, in connection with the offering or
provision of the products or services of the refailer and those licensees
or contractors, .

(2) The disclosure 1s required of is one of the lawful or appropriate
methods 10 enforce the rights of the financial institution or of other
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persons enguged in carrying out the financial ransaction or providing
the product or service.

(3) The disclosure is required, or is a usual, appropriate, or acceptable
method for insurance underwriting or the placement of msurance
products by licensed agents and brokers with anthonized insurance
companies at the consumer's request, for reinsurance, stop loss
insuranca, or excess loss insurance purposes, or for any of the 1ollowing
purposes as they relate (0 8 consumer’s snsurance:

(A) Account admumsirarion.

(B) Repoming, investigating, or prevenung fraud or material
misrepresentanon.

(C) Processing premiumm payments.

(D) Processing insurance claims.

(E) Admiaistening insurance benpefits, including unlizaion review
activities.

(F) Panicipanng in rescarch projects.

(G) As otherwise tequired or specifically permitted by federal or state
law.

(4) The disclosure is required, or is a usual, appropriate, or acceptable
method, in connection with the following:

(A) The authorization, settlement, billng, processing, cleanng,
transferring, reconciling, or collecnon of amounts charged, debited, or
otherwise pad using a debit, credit oc other payment card, check, or
account number, or by other payment means.

(B) The wransfer of receivables, accounts, or interests therein.

(C) The audit of debis, credit, or other payment information.

(5) The disclosure 15 required in a ransaction covered by the federal
Real Estate Senlement Procedures Act (12 U.S.C. Sec. 2601 ctseq.) in
order 10 offer sertlement services prior 1o the close of escrow (as those
sarvices are defined in 12 US.C. Sec. 2602), provided that (A) the
nonpublic personal informanon is disclosed for the sole purpose of
offering those settlement services and (8) the nonpublic personal
mformation disclosed is limited 1 that necessary to ensble the financial
institurton 1o offer those sentiement services in that transaction,

(3) “Financial product or service™ means any product or service that
a financia) holding company could offer by engaging in an activity tha
is financial in nature or incidental to a financial activity under subsection
(k) of Section 1843 of Tule 12 of the United States Code (the United
States Bank Holding Company Act of 1956). Financial service includes
a financial institution's evaluation or brokerage of informauon that the
financial institution collects n connecrion with & request or an
application from a consumer for a financial preduct or service.
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(j) “Clear and conspicuous™ means that a notice is reasonably
undersiandable and dewigned 1o call anention to the nature and
significance of the information contaiaed in the notice.

(k) Widely disributed media" means media available 1o the general
public and includes a telephone book, a television or radio piogram, a
newspaper, or a2 Web site that is available to the general public on an
unrestricted basis.

4052.5. Except as provided in Sections 4053, 4054.6, an 4056, a
financial institation shall pot sell, share, transfes, or otherwise disciose
nonpublic personal information 10 or with any nonaffiliated thud parties
without the explicu prior consent of the consumer to whom the
nonpublic personal information relates.

4053. (a) (1) A financial instimation shall not disclose 1o, or share
a coasumer’s nonpublic personal information with, any nonaftiliacd
third party as prohibited by Secrion 4052.5, unless the financial
institution has obtained & ¢consent acknowledgment from the consumer
that complies with paragraph (2) that authorizes the financial instirution
10 disclose or share the nonpublic personal information. Nothing in this
section shall prohibit or othaewise apply to the disclosure of nonpublic
personal information as allowed 1n Section 4056. A financial nstitution
shall aor discriminate agaiast or deny an otherwise qualified consumer
a financial product or & financial service because the consumer has not
provided consent pursuant fo this subdivision and Section 4052.5 10
authorize the financial instirution 1o disclose or share nonpublic personal
information pertaining to him or her with any nonaffiliated third pary
Nathiag mn this section shall pralbit a financial insurunon from denying
a consumer a financial product or service if the finaacial instiniion could
not provide the product or service 10 3 consumer without the consent to
disclose the consumer's nonpublic personal mnformation required by this
subdivision and Sectiont 4052.5, and the consumer has failed to provide
consent. A financial institution shall not be lizble for failny ro offer
products and services 10 a consumer solely because that consumer has
failed to provide consent pursuant 1o this subdivision and Sectiun 40525
and the financial institution could not offer the product or service
withour the consent 1o disclose the consumer's nonpublic personal
informanon required by this subdivision and Section 4052.5, and the
consumer has fuiled 10 provide consent. Nothing in this section 15
intended to prolubit a financial nstination from offenng incentives or
discounts 1o ehicit a specific response to the notice,

(2) A financia! institution shall uiilize & form, statement, ur wnting
1o obtain coasent o disclose nonpubhc personal informaton to
nonaffilisted third pamies as required by Section 40525 and this
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subdivision. The form, statement, or writing shall meer all of the
following cniteria:

(A) The form, statement, or writing is a separate document, not
artached to any other document.

(B) The form, statement, or writing is dated and signed by the
consumer

(C) The form, statement, or wnunng clearly and conspicuously
discloses that by signing, the consumer is consenung 1o the disclosure
to nonaffiliared third pamies of nonpublic personal wformation
perizining Yo the consumer.

(D) The form, statement, or writing clearly and conspicuously
discloses (i) that the consent will remain in effect until revoked or
modified by the consumer: (1) that the consumer may revoke the consent
at any tme; and (1) the procedure for the consumer 1o revoke conscrr.

{E) The form, staiement, or writing clearly and conspicuously
informs the consurner that (i) the financial institution will maintain the
documeat or a true and correct copy; (ii) the consumer 1s emtitled (o 8
copy of the document upon request; and (ili) the consamer may want to
make a copy of the document for the consumer's records.

(b) (1) A financial instimgion shall not disclose to, or sharc a
consumer's nonpublic personal information with, an affihate unless the
financial institution has clearly and conspicuously notified the consumer
annually in wrting pursuant to subdivision (d) that the nonpublic
personal information may be disclosed 10 an affiliae of the financial
institution and the consumer has not directed that the nonpublic personal
information nor be disclosed. A financial institution does not disclose
\wnformation to, or share information with, its affiliate merely because
information is maintained n common informanon systems or databases,
and employees of the financial mstinution and its affilate have access 10
those common information systems or dalabases, or a vonsumer
accesses 2 Web site jointly operated or maintained under a commoa
name by or on behalf of the financial mnstirution and its affihate, provided
thut where 2 consumer has exercised his or her right 1o prohibit
disclosure pursuant to this division, nonpublic personal information is
not further disclosed or used by an affiliate except as permutted by this
division.

(2) Subdivision (2) shall not prohsbit the release of nonpublic
personal information by a financial instinttion with whom the consumer
has a relanionship 1 & nonaffihated financial nstitution for purposes of
jointly offcring a financial product or financial service pursuant 1o a
wrien agreement with the financial institution thar reccives the
nonpublic persana! information provided that all of the following
fequirements are met:

93

P.22/45

F-172

000021



Apr=19=04 12:27pm

From=COVINGTON & BURLING SAK FRANCISCO +415591608! T-388

—_11 Ch. 241

{A) The financial product or service offered 15 a product or service of,
and is provided by, at least one of the financial instrutions thatis a pary
to the writien agreement.

(B) The financial product or service is jointly offered, endorsed, or
sponsored, and claarly and conspicuously identifies for the consumer the
financial institanons that disclose and receive the disclosed nonpublic
personal informanon.

(C) The wnrten agreement provides that the financial mstintion that
veceives that aonpublic personal information is required 1o mamntain the
confidentiality of the information and is prohibited from disclosing or
using the informanon other than 10 carry out the jont offering or
servicing of a financial product or financial service that is the subject of
the written agreement.

(D} The fipancial mstitution thar releases the nonpubhic personal
informetion has complied with subdivision (d) and the consumer has oot
directed that the nonpublic personal information not be disclosed.

(E) Nowithstanding this section, until January 1, 2005, a financial
instiation may disclose nonpublic personal information W a
nonaffiliated financial instiunon pursuant 1o a preexisting conuract with
the nonaffiliared financial institution, for purposes of offering a financial
product or financial service, if that contract was entered into on or before
January 1, 2004. Beginning on January 1, 2005, no nonpublic personal
informauon may be disclosed pursuant 1o thar contract unless all the
requirements of this subdivision are met.

{3) Nothing in this subdivision shal) prohubir a financial instiunon
from disclosing or shanng nonpublic personal informarion as utherwise
specifically permined by this division.

(4) A financial insnwution shall not discriminale against or deny an
otherwise qualified consumer a financial product or 2 financial service
because the consumer has direcied pursuant to this subdivision that
nonpublic personal information penaining to him or her not be
disclosed. A financial instinution shall not be required 1o offer or provide
products or services offered through affiliated entities or Jointly with
ponaffiliated financial instimnions pursuant wo paragraph (2) where the
consumer has directed thas nonpublic personal information not be
disclosed pursuant to this subdivision and the financial insunnson could
not offer or provide the products or services to the consumer without
disclosure of the consumer’s nospublic personal information that the
consumer has directed not be disclosed pursuant (o this subdivision. A
financial institution shalt not be hable for failing to offer or provide
products of services offered through affiliared entities or jointly with
nonaffiliated financial institutions pursuant to parageaph (2) solely
because the consumer has directed that nonpublic personal information
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not be disclosed pursuant to this subdivision and the financial institution
could not offer ur provide the products or services to the vonsumer
withous disclosure of the consamer’s nonpublic personal information
that the consumer has directed not be disclosed ro affiliates pursuant to
this subdivision. Nothing in this secon 15 intended to prohibx a
financial institution from offering incentives or discounts to elicit a
specific response 10 the nouce set forth in this division. Nothiag in this
section shall prohibit the disclosure of nonpublic personal information
sliowed by Scciion 4056,

{5) The financial institution may, at its option, choos? insiead to
comply with the requirements of subdivision (a).

{c) Nothing in this division shall restrict or prolubat the sharing of
noapublic personal information berween a finuncial instinition and s
wholly owned financial nstitution subsidianes; among financial
insntutions that are #ach wholly owned by the same financial mstitution;
among finuncial instimrions that are wholly owned by the same holding
company; or among the insurance and management entities of a single
insurance holding company system consisting of one or mon: 1eciprocal
msurance exchanges which has a single corporation or its wholly owned
subsidiaries providing manasgement services to the reciprocal insurance
exchanges, provided that in each case all of the following requirements
are met:

(1) The financial instimrion disclosing the nonpublic personal
information and the financia) instinution receiving if are regulmed by the
same functional regulator; provided, however, that for purpeses of this
subdivision, financial insututions regulated by the Office of the
Compiroller of the Currency, Office of Thrift Supervision, National
Credit Union Adminiswration, or a state regulator of depository
instinations shall be deemed 1o be regulated by the same functional
repulator; financial institutions regulated by the Securiies and
Exchange Cominission, the United States Department of Labor, or a
state securities reguiator shall be deemed to be regulated by the same
funcuonal regulator; and insurers admited in this stale o wansact
insurance and licensed to write insurance policies shall be deemed to be
in compliance with this paragraph.

(2) The financial instiration disclosing the nonpublic personal
informanon and the financial institution receiving u are both principally
engaged in the same line of business. For purposes of this subdivision,
“same line of business™ shall be one and only one of the fullowing:

(A) lnsurance.

(B) Banking.

(C) Securities.
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(3) The financial insurution disclosing the nonpublic personal
informarion and the financial mstinution receiving it share ¥ common
brand, excluding a brand consisting solely of a graphic element or
symbal, within their trademark, service mark, or trade name, which 15
used to identify the source of the products and services provided.

A wholly owned subsidiary shall include a subsidiary wholly owned
directly or wholly owned indirectly wn a chain of wholly owned
subsidiaries.

Nothing in ths subdivision shall permit the disclosure by a financial
mstten of madical record information, as defined in subdivision (q)
of Section 791.02 of the Insurance Code, eaceps in compliance: with the
requiremnents of this division, including the requirements set forth in
subdivisions (a) and (b).

(d) (1) A financial institution shall be conclusively presumed to have
satisfied the notice requurements of subdivision (b) if it uses the form set
forth in this subdivision. The form set forth n this subdivision or a form
thar complies with subparagraphs (A) to (L), inclusive, of this paragraph
shall be sent by the financial instiiution to the consumes so that the
consumer may make a decision and provide direction to the financial
wnsnnuion reparding the sharing of his or her nonpublic personal
informanan. if a financial wstitution does nor use the form set forth in
this subdivision, the financial insairution shall use a form that meets all
of the following requirements:

(A) The form uses the same ude (“IMPORTANT PRIVACY
CHOICES FOR CONSUMERS™) and the headers, if applicable, as
follows: “Restrict Information Sharing With Companies We Own Or
Contro} (Affiliates)” and “Reswict Information Sharing With Other
Companies We Do Busmess With To Provide Finuncial Products And
Services.™

(B) The titles and headers in the form are clearly and conspicuously
displayed, and no teat in the form is smaller than 10-point type-

(C) The form is a separate document, except as provided by
subparagraph (D) of paragraph (2), and Sections 4054 and 4058.7.

(D) The choice or chaices pursuant to subdivision (b) and Section
4054.6, if applicable, provided in the form ace stated separately and may
be selected by chackny a box.

(B) The form is designed to call amention 10 the nature and
significance of the information in the document.

(F) The form presents informanion in clear and concise senences,
paragraphs, and secrions.

(G) The form uses shon explanatory sentences (an average of 15-20
words) or bullet lists whenever possible.
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() The form avoids multiple neganves, legal werminology, and
highly technical ierminology whenever possible.

{l) The form avoids explanations that are imprecise and readily
subiect to different interpretations.

(1) The form achieves a minimum Flesch reading ease score of 50, as
defined in Section 2689.4(a)(7) of Tide 10 of the California Code of
Regulations, in effect on March 24, 2003, except thar the information in
the form included to comply with subparagraph (A) shall not be included
in the calculation of the Flesch reading ease score, and the intormation
used 1o describe the choice or chaices pursuant 1o subparagraph (D) shall
score no lower than the information describing the comparable chowce
or chaices set forth in the form in this subdivision.

(K) The form provides wide margins, ample line spacing and uses
boldface or italics for key words.

(L) The form is not mote than one page.

{2) (A} None of the instructional items appearing in bracksts in the
form set forth in this subdivision shall appear in the form provided to the
consumer, us those items are for explanation purposes only. If u financial
institution does not disclose or share nonpublic personal information ay
described in a header of the form, the financial insinution may omit the
applicable header or headers, and the accompanying informanon and
box, in the form it provides pursuant o this subdivision. The torm with
those omissions shall be conclusively presumed to satisfy the notice
requirements of this subdivision.
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(B) If afinancial institution uses a form other thaa that set fonh in this
subdivision, the financial instirution may submit that form w0 us
functional regulator for approvai, and for forms filed with the Office of
Privacy Protection prior to July 1, 2007, that spproval shall constitute
4 reburiable presumption that the form complies with this section.

(C) A financial mstitution shall not be in violation of this subdivision
solely because it includes in the form one or more brief examples or
explanations of the purpose or purpoases, or conteat, withn which
information will be shared, as long as those examples mect the clariry
und readability standards set forth in paragraph (1).

(D) The outside of the envelope in which the form is sent 1o the
consumer shall clearly state in 16-point baldface type “IMPORTANT
PRIVACY CHOICES,™ except that a financial instinntion seading the
form to & consumer in the same envelope 85 a bill, account statement, or
application requested by the consumer does not have 1o include the
wording “IMPORTANT PRIVACY CHOICES™ on that envelope. The
form shall be sent in any of the following ways:

(i) With a bill, other statement of account, or application requested by
the consumet, in which case the informarion required by Title V of the
Gramm-Leuach-Bliley Act may also be included in the same envelope

(i) As a separate notice or with the information required by Title V
of the Gramm-Leach-Bliley Act, and including only information related
10 pnvacy.

(iii) With any other mailing, iz which case it shall be the first page of
the mailing.

(E) If a financial instimtion uses s form other than that set forth inthis
subdivision, that form shall be filed with the Office of Privacy Protecuon
within 30 days after it is first used.

(3) The consumer shall be provided a reasonable opporumity prior 10
disclosure of nonpublic persenal information to direct that nonpublic
personal informanon not be disclosed. A consumer may direct at any
ume that his or her nonpublic personal information not be disclosed. A
financial institution shall comply with a consumer's directions
conceming the sharing of his or her nonpublic personal information
withia 45 days of receipt by the finuncial institution. When 8 consumer
directs thar nonpublic personal information not be disclosed, that
direction is in effect until otherwise stuted by the consumer. A financial
institution thar has not provided a consumer with anhual notics: pursuant
to subdivision (b) shail provide the consumer with a form that meets the
requirements of this subdivision, and shall allow 43 days (o lupse from
the date of providing the form in person or the postmark or other postal
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verificanion of mailing before disclosing noapublic  personal
informarion pertaining 1o the consumer.

Nothing in this subdivision shall prohibit the disclosure of nonpublic
personal informartion as allowed by subdivision (c) or Section 4056.

(4) A financial instunon may elect 1o comply with the requirements
of subdivision (a) with respect to disclosure of nonpublic personal
information to an affiliate or with respect to nonpublic personal
informasion disclosed pursuant 1o paragraph (2) of subdivisin (b), or
subdivision (¢) of Secuion 4054.6.

(S) It a financial instirurion does not have a continuing relationship
with a consumer other than the iniual wansaction in which the product
or service is provided, no annual disclosure requirement exists pursuant
1o this secrion as long as the financial msnimtion provides the vonsumer
with the form requred by this section at the time of the inital
ransaction. As used in this section, “"unnually” means at least once in
any peniod of 12 consecutive months during which thar relationship
exists. The financial instimnon may define the 12-consecutive-month
period, but shall apply it to the consumer on a consistent basis. If, for
example, a financ:al institution defines the 12-consecutive-month
period as a calendar year and pravides the annual notice to the vonsurner
once in each calendar year, it complics with the requirement to send the
notice unnually.

(6) A financial instimuon with ussets in excess of rwenty-five million
doliars ($25,000,000) shall include a self-addressed first class business
reply rerurn envelope with the nonce. A financial instirution with assets
of up to and inciuding twenty-five million dollars ($25,000,000) shall
include a self-addressad rerurm envelope with the nonce. In hieu of the
first class business reply rerum envelope requised by this paragraph, a
financial instirution may offer a self-uddressed return envelope with the
notice and at least two alternative cost-free means for consumers to
communicate their privacy choices, such as calling 4 toll-free number,
sending a facsimile 1o & woll-free telephone number, or using slectronic
means. A financial institution shall clearly and conspicuously disclose
in the form required by this subdivision the information necessary (o
direct the consumer on how to communicate his or her choices. including
the toll-free or facsimile number or Web site address that may be used,
if those means of communication are offered by the financial institution.

{7) A financial mstitution may provide a joint pouce from it and ane
oc more of its affiliates or other financial institutions, as identitied in the
notice, so long us the notice 15 accurate with respect 1o the financial
msutution and the affilistes and other finuncial insimnons.

{2) Nothing in this division shall prohibit 2 financial institution from
marketing its own products and services or the products und sarvices of
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affihates or nonaffihated third parties to customers of the financial
instituuon as long as (1) nonpublic personal informarian 1s not disclosed
1n connection with the delivery of the applicable marketing muterials to
those customers except as permitted by Section 4056 and (2) i cases in
which the applicable nonaffilisted third party may extrapolate nonpublic
personal information about the consumer responding to those marketing
maierials, the applicable nonaffiliated third party has signed a contract
with the financia! instiution under the 1eems of which (A) the
nonaffiliated third pany is prohibited from using that information for
any purpase other than the purpose for which it was provided, as set forth
in the contract, and (B) the financial mstitution has the right by audit,
inspections, o other means to verify the nonaffiliated third pany’s
compliance with that contract.

4053.5. Excepr as otherwise provided 1n this division, an ennity that
recetves nonpublic personal information from a financial institution
under this division shall not disclose this information 10 any other entity,
unless the disclosure would be lawful if made directly to the other entity
by the financial institution. An entity that receives aonpublic personal
informanon pursuant 1o any exception set forth in Secnon 4056 shall not
use or disclose the informanon except in the ordinary counse of business
tu carry our the activity covered by the exceprion under which the
informarion was received.

4054, (a) Nothing in this division shall require a financiul
instinution o provide a writien notice 1o 4 cORSumEr pursuant lo Section
4053 if the financial institution does not disclose nonpublic personal
information to any nonaffiliated third party or to any affiliare, except as
allowed in this division.

(®) A notice provided 10 a member of 8 household pursuant 10 Section
4053 shall be considered nonce 1o all members of that househald unless
that household contains another individual who also has a separate
account with the financial institution.

{¢) (1) The requirement to send a wriien notice 1o a CONSUINET May
be fulfilled by electronic means if the following requirements are met:

(A) The notice, and the manner in which it is sent, meets all of the
requirements for notices that are required by law o be in writing, as set
forth in Section 101 of the federal Electronic Signatures in Global and
National Commerce Act.

(B} All other requirements applicable 1o the notice, as s¢t forth 1n this
division, are met, including, but not limited 1o, requirements concemning
content, nming, form, and delivery. An elecironic nolice SEM pursuant
1o this secrion is not required 1o include a return envelope.

(C) The nonce is delivered 10 the consumer in a form the consumer
may keep.
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(2) A notice that is made available 10 a consumer, and is not delivered
to the coasumer, does not satusfy the requirements of paragraph (1).

(3) Any electronic consumer reply to an electronic notice sent
pursuant to this division is effective. A person that electrronically sends
a notice requised by this division 10 a consumer may not by contract, ot
otherwise, elimunate the effectivencss of the consumer’s electronic reply.

{4) This division modifies the provisions of Section 101 of the federal
Electronic Signawmres in Global and Nanonal Commerce Act. However,
it does not modify, limit, or supersede the provisions of subsecnion (c),
(), (2). (N, or (h) of Section 101 of the federui Electronic Signatres in
Global and National Commerce Act, nor does it authorize ¢lectromic
delivery of any nonice of the type described in subsection (b) of Section
103 of that federal act.

40546, (a) When a financial nsuntion and an organization or
business enrity that is not a financial instinurion (“affinity parner™) have
an agreement to issue a credit card m the name of the atfinity parner
{**affinity card™), the financial instimstion shall be permitted to disclose
1o the affinity parmer in whose name the card is issued only the following
information pertaining to the financial instirution’s customers who are
in receipt of the affinity card: (1) name, address, elephone nuiaber, and
electronic mail address and (2) record of purchases made using the
affinity card tn & business establishment, including a Web site, bearing
the brand name of the affiniry panner.

{b) When a financial instinition and an affinity parmer have an
agreement 1o issue a financiul prodact or service, other than a cedit card,
on behalf of the affinity parmer {**affinity financial product or sesvice”),
the finuncial instimtion shall be permined to disclose 1o the affinity
panner only the following information penaining o the financial
institution's customers who obtained the affiniry financial product or
service: nume, address, telephone number, and electronic mail address.

{¢) The disclosures specified in subdivisions (a) and (b) shall be
permined only if the following requirements are met:

(1) The financial institation has provided the consumer a nolice
mecting the requirements of subdivision (d) of Sectrion 4053, and the
consumer has not directed that nonpublic personal informarion not be
disciosed. A respopse 10 A nonice mecting the requirements of
subdivision (d) directing the financial instimtion to not disclose
nonpublic personal information to a nonatfiliated financial nstitution
shall be deemed a direction 1o the financial insntution to not disclose
nonpublic personal infurmation 1o an affinity parmer, unless the form
containiag the notice provides the consumer with a separate vhoice for
disclosure to affinity panners.
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(2) The financial insnwnon has a contractual agreement with the
affinity partner that requires the affinity parmer to maintain the
confidentiality of the nonpublic personal information and prohibis
affinity parmers from using the information for any purposes other than
verifying membesshup, verifying the coasumer’s contect informanon, or
offering the affinity parmer’s own products or services 10 the consumer.

(3) The customer list is not disclosed in any way that reveals or
permuts extrapolation of any additional nonpublic personal information
about any customer oa the list.

(4) If the affinity pariner sends any message to any electronic mail
addresses obtained pursuant to this section, the message shall include 8t
least both of the following:

(A) The identity of the sender of the message.

(B} A cost-ree means for the recipient 1o notify the senaer not 10
electronically mail any further message to the recipient.

(d) Nothing in this secnion shall prohibit the disclosure of nonpublic
personal informanon putsuant 1o Section 4056.

() This section does not upply 1o credit cards issued in the name of
an entity primarily engaged in retail sales or a name propriciary 10 2
company primarily engaged in retail sales.

4056. (a) This division shall not apply to informadon that is aot
personally identifiable 10 a particular person.

(b) Notwithstanding Sections 4052.5, 4053, 4054, and 4054.6, a
financial institution may release nonpublic personal informan.on under
the following circumstances:

(1) The nonpublic personal information is necessary 1o effect,
admunister, or enforce a wransuction requested or suthorized by the
consumer, oF in connection with servicing or processing a financial
product or service requested or authorized by the consumez, of in
connection with maintaining or servicing the consumer's account with
the financial institution, or with another entity as pan of a private label
credit card program or other exiension of credit on behalf of that ennty,
or in connection with a propased or actual securitizarion or secondary
market sale, including sales of servicing rights, or similar transacrions
related 1o & transaction of the consumer,

(2) The nonpublic persenal information is seleased with the consent
of or a1 the direction of the consumer.

(3) The nonpublic personal information is:

(A) Released to protect the confidentiality or security of the financial
institution’s records pestaining to the consumer, the service of product,
ot the ransuction theren.

(B) Released 10 protect aguinst or prevent aciual or potential fraud,
idenury thefr, unauthorized transactions, claims, or other lLiability.

a3

P32/

F+172

000031



Apr=18=04 12:30pm

From-COVINGTON & BURLING SAN FRANCISCO +415581608) T-388

— 2] - Ch. 24}

(C) Released for required institurional nsk control, or for resolving
customer disputes or inguiries

(D) Released to persons holding a legal or benaficial interest relating
1o the consumer, including for purposes of debt callection.

(E) Released 1o persons acung in a Hduciary or representative
capacity on behalf of the consumer.

(4) The nonpublic personal information is released to prowvide
information 1o insurance raté advisory organizations, guaranty funds or
agencies, applicable ranng agencies of the financial institution, persens
assessing the institution's compliance with industry standards, und the
instiution’s altomeys, accountants, and auditors

(5) The nonpublic personal wformation is released w the extent
specifically required or specifically permitted under other provisions of
law and 1n accordance with the Right to Financial Privacy Act of 1978
(12 U.S.C. Sec. 3401 ¢1 52q.), 1o 1aw enforcement agencies, including a
federa! funcrional regulator, the Secretary of the Treasury with respect
1o subchapter II of Chapier 53 of Tutle 31, and Chapter 2 of Title | of
Public Law 91-508 (12 U.S.C. Secs. 1951-1959), the California
Department of Insurance or other state insurance segulators, or the
Federal Trade Commission, and self-regulatory organizations, of for an
invesnation on a maner related 1o public safety.

(6) The nonpublic personal information is released in cunnection
with a proposed or actual sale, merger, wansfer, or exchange of all or a
portion of a business or operating unit if the disclosure of nonpubhe
personal infarmation concems solely consumers of the busingss or uni.

{7) The nonpublic personal information is released to comply with
federal. state, or local laws, rules, and other applicable legal
requirements; 1o comply with a properly authorized cavil, criminal,
administrative, or regulatory investigauon or subpoena or summans by
federal, state, or local authorities; or to respond 1o judicial process or
govemment regulatory authorities having jurisdiction over the financial
instimsnon for examunanon, compliance, or other purposes as authorized
by law.

(8) When a financial mstirution is repornng 4 known or suspecied
instance of clder or dependent adulr financial abuse ar is cooperating
with a local adult protecnve services agency investigation of known or
suspected elder or dependent adult financial abuse pursuant to Arvicle 3
(commencing with Section 35630) of Chupter 11 of Part 3 of Division
9 of the Weifare and Institutions Code.

(9) The nonpublic personal informarian is released 10 an affiliate or
a nonaffilisted third pany in order for the affiliate or nonaffiliated third
panty to perform business or professionsl services, such as printing,
mailing services, data processing or analysis, or customer Surveys, on
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behalf of the financial institudon, provided that 2! of the following
requirements are met:

(A) The services to be performed by the affiliate or nunaffiliared third
pany could lawfully be performed by the financial institution

(B) There is a written contract between the affiliate or nonaffiliated
third party and the financial institution that prohibits the atfiliate or
nonaffiliated thud pary, as the case may be, from disclosing or using the
nonpublic personal information other than to camry out the purpose for
which the financial instrion disclosed the information, as set forth in
the wrinien contracy.

{C) The nonpublic personal information provided to the afiliaw: or
nonaftilisted thied party is limited to that which is necessaty for the
affiliate or nonaffiliated third party to perform the services conteacted for
on behalf of the financial institution.

(D) The financial insnturion does nol recelve any payment from or
through the affiliate or nonaffiliated third party in connection with, or as
a result of, the release of the nonpublhic personal information.

(10) The nonpublic personal information 15 releasad to identify or
locare missing and abducted childsen, wimesses, criminals and
fugitives, panies to Jawsuus, parents delinquent in child suppor
payments, organ and bone marrow donors, pension fund beneficiaries,
and rmussing heirs.

(11} The nonpublic personal informarion is released to a veul estate
appraiser licensed or cenified by the state for submission to central data
repositaries such as the Cahornia Magker Data Cooperative, and the
nonpublic personal informanon s compiled smetly to complate other
teal estate appraisals and is not used for any other purpose.

{(12) ‘The nonpublic personal information is released as required by
Title 1T of the federal United and Strengthening America by Prowviding
Appropriaw: Tools Required 1o lateccept and Obstruct Terrorism Act of
2001 (USA Pamnot Act; PL, 107-56).

(13) ‘The nonpublic personal information is released either 1o 2
cousamer repurting Agency pursuant to the Fair Cradit Reporung Act (15
U.S.C. Sec 1681 c1 seq.} ar from a consumer report reponed by 8
cOnsuTEr (Eporting Agency.

{14) The nonpublic personal information is released in conpection
with 2 written agreement between a consumer and a broker-dealer
registered under the Securities Eachange Act of 1934 or an investment
adviser registered under the lavestment Advisers Act of 194010 provide
invesiment management services, porifolio advisory services, or
financial planning, and the nonpublic personal nformation 1s released
far the sole purpose of providing the products and services cavered by
that agreemant.

u3

P34/

F~171

000033



Aer=19=04 12:31pm

From-COVINGTON & BURLING SAN FRANCISCO +4155816081 T-368

-—23 Ch 241

(c) Nothing in this division 1s imended 1o change existing law relating
to access by law enforcement agencies to information held by financial
institutions.

4056.5. (a) The provisions of this division do not apply to any
person or entity that meets the requirements of paragraph (1) or (2)
below. However, when nonpublic personal information is being or will
be shared by a person or enuty meeting the requirements of paragraph
(1) or {2) with an affihate or nonaffiliated third party, this division shall
apply.

{1) The person or cntity is licensed in one or both of the lollowing
calegories and is acting within The scope of the respective heense or
centificate:

(A) As an insurance producer, licensed pursuant w Chapier S
(commencing with Section 1621}, Chapier 6 (commeéncing with Secuon
1760}, or Chaptr 8 (commencing with Section 1831) of Division | of
the lnsurance Code, as a registered investment adviser pursuant to
Chapter 3 (commencing with Section 25230) of Part 3 of Division 1 of
Title 4 of the Corporations Code, or as an investment adviser pussuant
10 Secnion 202(a)(11) of the federal Investment Advisers Act of 1940,

(B} Is licensed 1o sell securities by the National Associarion of
Secarities Dealers (NASD).

(2} The person or entity meets the requirements in paragraph (1) and
has a written conwractual agreement with another persan or ennty
described in paragraph (1) and the contract clearly and explicitly
includes the following:

{A) The rights and obligations berween the licensees ansing out of the
business relationship relating tu insurance or securities (ransacnons.

(B) An explicit limitation on the use of nonpublic personal
information about a consumer 1o transuctions authorized by the contract
and permined pursuant fo this division.

{C) A requirement thar transactions specified in the comtract fall
within the scope of acuvities perminted by the licenses of the paries.

(b) The restrictions on disclosure and use of noapublhic personal
information, and the requirement for norification and disclosure
provided in this division, shall nor homt the ability of insuwrance
producers and brokers to respoad to wnren or eleciromic, including
telephone, requests from consumers secking price quOIES On nsumnce
products and services or 10 obfain competitive quotes 10 renew an
sxisting insurance contract, provided that any nonpublic personal
nfarmation disclosed pursuant to this subdivision shall not be used or
disclased except in the ordinury course of business in order to obtain
those quotes.
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(e} {1) The disclosure or sharing of nonpublic personal information
from an insurer, as defined in Section 23 of the Insurance Code, or us
affiliates 1o an exclusive agent, defined for purposes of this division as
a licensed agent or broker pursuant 10 Chapeer 5 (commencing with
Secnon 1621) of Pan 2 of Division 1 of the Insurance Code whose
contracrizal or employment relationship requires that the agent uffer only
the insurer’s policies for sale or financial products or services that meet
the requirements of paragraph (2) of subdivision (b) of Section 4053 and
are authorized by the insurer, or whose contracmal or employmant
relationship with an insurer gives the msurer the right of first refusal for
all policies of insurance by the agent. and who may not share nonpublic
personal information with any insurer other than the insurer with whom
the agent has a contractual or employment relanonship as descnbed
above, is not a violation of this division, provided that the agent may not
disclose nonpublic personal information 1o any party except as permited
by this division. An wnsurer or its affiliates do not disclose or share
nonpublic personal informarion with exclusive agents merely becaase
infarmation is maintained in common information systems or databases,
and exclusive agents of the insurer or its affibiates have access 1o those
common information systems or darabases, provided that where a
consumer has exercised his or her nghts to prohibit disclosure parsuant
to this division, nonpublic personal informanon is not further disclosed
or used by an exclusive agent except as permirted by this division.

(2) Nothiug in this subdivision is inended to affect the shanng of
information allowed in subdivision (a) or subdivision (b).

4057. (s) Anenmty that negligently discloses or shares nonpublic
personal informarion in violation of this division shall he liable,
wrcespective of the amount of damages suffered by the consumer as a
resuli of that viclation, for a civil penalry not 1o exceed two thousand five
hundred dollars ($2,500) per violaton. However, if the disclosure or
sharing results in the release of nonpublic personal information of more
than one individual, the total civil penalty awarded pursuant to this
subdivision shall nor excezd five hundred thousand dollars ($500,000).

(b) An entity that knowingly and willfully obtains, disclases, shares,
or uses nonpublic personal information in violution of tis division shall
be Jiable for 2 civil penalty not to exceed two thousand five hundred
dollars ($2,500) per individual violaton, irrespective of the amount of
damages suffered by the consamer as a result of thar violation.

(¢) ln detarmining the penalty 1o be assessed pursuant to a violation
of this division, the coan shal) tuke into account the following faciory:

(1) The total assers and net worth of the violating entity.

{2) The nature and seriousness of the violation.
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(3) The persisience of the violation, including any attempls 10 comrect
the situation Jeading to the violation.

{4) The length of nme over which the violarion occurred.

(5) The number of times the enuty has violated this division.

(6) The harm caused to consumers by the violation.

(7) The level of proceeds derived from the violanon.

{8) The impact of possible penalties on the overall fiscal solvency of
the violanng eatify.

(d) Inthe event a violation of this division results in the identry theft
of & consumer, as defined by Section 530.5 of the Penal Code. the civil
penalties set forth in this section shall be doubled.

(e) The civil penalties provided for in this section shall be eaclusively
assessed and recovered in a civil action hrought in the name of the people
of the State of California in any court of compesen: jurisaicuon by any
of the following:

(1) The Anomey General.

(2) The tunctional regulator with jurisdicrion over regulation of the
financial institution as follows:

(A) In the case of banks, savings associamons, credit unions,
commercial lending companies, and bank holding companies, by the
Depanment of Financiel Insututions or the appropniate federal authority;
(B) in the case of any person engaged in the business of msurance, by
the Department of Insurance; {(C) in the case of any investment broker
or dealer, investment company, invesmnent advisor, residennal
mongage lender or finance lender, by the Department of Corperations;
and (D) in the case of a financial institution not subject 1o the jurisdiction
of any functional regulator hsied under subparagraphs (A) 1o (©).
inclusive, above, by the Anomey General,

4058. Notmng in this division shall be construed as sliering or
annalling the awthority of any depunment or agency of the siare 10
regulate any financial institunon subject 10 its jurisdiction.

4058.5. This division shall preemps and be exclusive of all local
agency ordinances and regulations relating 1o the use and sharing of
nonpublic personal information by financial instistions This section
shall apply both prospectively and rewoactively.

4058.7. Nothing In this division shall prevent an insuser, s defined
in Section 23 of the Insurance Code, from combining the fom: required
by subdivision (d) of Section 4053 with the form required pursuant to
Article 6.6 (commencing with Secuon 791) of Chapter 1 of Part 2 of
Division 1 of the Insurance Code and state regalations implementing the
provisions of thar arcle, provided that the combined form meets the
requirements contained in paragraph (1) of subdivision (d) of Section
4053.

93
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4059. The provisions of this division shall be severable, and if any
phrase, clause, sentence, or provision is declared 1o be invalid or is
preempted by faderal law or regulation, the validity of the remainder of

this division shall not be affected thereby.
4060. This division shall become operative on July 1, 2004.

Y3
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RICHARD A JONES (State Bar No. 135243}

COVINGTON & BURLING
2! One Front Street
San Francisco, California 94111
31 Telephone: (415) 591-6000
Fax: (415) 591-6091
4 y :
E. EDWARD BRUCE (pro hac vice) MAY 10 200«
51 STUART C. STOCK (pro hac vice)
" | KEITH A. NOREIKA (pro hac vice) ERUS. T
61 COVINGTON & BURLING I DIOTRI LA A
1201 Pennsylvania Avenue, NW. _ —
7| Washington, D.C. 20004
Telephone: (202) 662-6000
g Fax (202) 662-6291
9] Anorneys for Plaintiffs
10 IN THE UNITED STATES DISTRICT COURT
" FOR THE EASTERN DISTRICT OF CALIFORNIA
12 )
AMERICAN BANKERS ASSOCIATION, )
13 | THE FINANCIAL SERVICES ROUNDTABLE, )
14 and CONSUMER BANKERS ASSOCIATION, )
)
15 Plaintiffs, ;
16 versus )
) Civil Action No. $-04-0778 MCE KM
17| BILL LOCKYER, in his official capacity as )
" Attorney General of California, ) DECLARATION OF KAREN M.

HOWARD GOULD, in his official capacity as ) ALNES IN SUPPORT OF
19 | Commissioner of the Department of Financial ) PLAINTIFFS® MOTION FOR
Institutions of the State of California, ) SUMMARY JUDGMENT AND
201 WILLIAM P. WOOD, in his official PERMANENT INJUNCTION
) capacity as Commissioner of the Department

21 { of Corporations of the State of California, and
JOHN GARAMENDY, in his official capacity as

)
)
)
22| Commissioner of the Department of Insurance )
93 { of the State of California, )
)
24 Defendants. )
25 )
26 I, Karen M. Alnes, do hereby declare and say:
27
28
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1. 1am Senior Vice President of Privacy Policies of Wells Fargo Bank, N.A.
(“Wells Fargo Bank”). Ihave been employed by Wells Fargo Bank, its affiliates, and
predecessor entities since 1978. My duties at Wells Fargo Bank include planning and execution
of the Barnk’s nationwide information-sharing and solicitation preferences policies. This
includes development and execution of the consumer disclosure required under the Gramm-
Leach-Bliley Act (GLBA) and Fair Credit Reporting Act (FCRA) for Wells Fargo Bank and its
affiliates. The statements in this Declaration are based on my personal knowledge, on a review
of the tecords of Wells Fargo Bank and its affiliates, and on information provided at my request
by persons within the company as to the matters within their areas of responsibility, and they are
true and ¢orrect.

2. Wells Fargo is a member of the American Bankers Association, The
Financial Services Roundtable, and the Consumer Bankers Association. Like many of the other
banks that are members of these trade associations, Wells Fargo Bank has many affiliates across
different business lines in the financial services industry with which it operates to provide
products and services to the bank’s customers. For example, Wells Fargo Bank’s affiliates
include insurance and securities affiliates who offer bank customers products that the bank does
not directly offer. These affiliates are organized as separate legal entities not only for efficiency
and economy, but sometimes also due to federal stawtory and regulatory requirements focusing
on the safety and soundness that, for instance, require securities affiliates to be subsidiaries or
affiliates of a bank. Given my knowledge of the industry, the corporate affiliate structure, and
customer information sharing practices of Wells Fargo Bank arc similar to its competitors, many
of whom are also members of the aforementioned trade associations.

3. Wells Fargo Bank exchan.ges with its affiliates in different business Jines for
marketing purposes, infoermation, such as names and addresses, regarding its and its affiliates’
customers who reside in California, as well as elsewhere in the United States. Without the
exchange of this and other information, it would be difficult or impossible for the affiliates to
market their products and services to their most prospective customers — persons who are
customers of the bank. Morcover, without such information sharing, the bank would be unable

-2-
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1| 1o meet its customers’ expectations for integrated offerings of financial products and services

21 across different lines of business.

3 4. Both the bank and its affiliates would be irreparably harmed if they could no
4§ longer exchange information with affiliates that are in different business lines regarding their

s| California customers. Morsover, if Wells Fargo Bank were required to send 2 separate notice to
6l California customers regarding its affiliate-sharing practices pursuant to the recently enacted

21 California Financial Information Privacy Act, the Bank would incur more than a de minimis

3§ expensec.

9 I declare under penalty of perjury under the laws of the United States of America

10| that the foregoing is true and correct.

11 Executed this 3rd day of May, 2004.

Krenhdres

Karen M. Alnes
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VIRGINIA JO DUNLAP (CA BAR NO. 142221)
Deputy Commissioner

KIMBERLY L. GAUTHIER (CA BAR NO. 186012)
Senior Corporations Counsel

JUDITH A. CARLSON (CA BAR NO. 213514)
Corporations Counsel

Department of Corporations

1515 K Street, Suite 200

Sacramento, California 95814-4052

Telephone: (916) 327-1626

Attorneys for Defendants, WILLIAM P, WOOD, in his
official capacity as Commissioner of the Department

of Corporations of the State of California and HOWARD
GOULD, in his official capacity as Commissioner of the
Department of Financial Institutions of the State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

AMERICAN BANKERS ASSOCIATION, THE )} Civil Action No. CIV.S-04-0778 MCE KIM
FINANCIAL SERVICES ROUNDTABLE, and )

CONSUMER BANKERS ASSOCIATION, ANSWER TO COMPLAINT
FOR DECLARATORY RELIEF,
PRELIMINARY INJUNCTION
AND PERMANENT INJUNCTION

Plaintiffs,
vs.

BILL LOCKYER, in his official capacity as
Attorney General of California, HOWARD
GOULD, in his official capacity as
Commissioner of the Department of Financial
Institutions of the State of California, WILLIAM
P. WOOD, in his official capacity as
Commissioner of the Department of
Corporations of the State of California, and
JOHN GARAMENDI, in his official capacity as
Commissioner of the Department of Insurance of
the State of California,

e e et Sy N e St i S N et S s e S

Defendants.

Srvaiot S Wonaie? S e Nt e s’

Defendant WILLIAM P. WOOD, in his official capacity as Commissioner of the California
Department of Corporations and Defendant HOWARD GOULD, in his official capacity as

1

Answer to Complaint for Declaratory Relief, Preliminary Injunction and Permanent Injunction
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Commissioner of the Department of Financial Institutions of the State of California (hereinafter
“Defendants”) answer the complaint for declaratory relief, preliminary injunction and permanent
injunction (“complaint™) and admit, deny, and allege as follows:

With regard to the individually numbered paragraphs of the complaint, Defendants answer as
follows:

L. Defendants admit that this complaint seeks declaratory and injunctive relief pursuant
to the Fair Credit Reporting Act (“FCRA™), 15 U.S.C. § 1681t(b)(2), and the Supremacy Clause of
the United States Constitution, U.S. Const. Art VI. Defendants lack information and belief sufficient
to answer the remaining allegations contained in paragraph 1 of the complaint, and basing their
denials thereon, deny each and every remaining allegation contained therein.

2. Defendants admit that SB1 was signed into law on August 27, 2003 and went into
“effect” on January 1, 2004, but does not become “operative” until July 1, 2004. Defendants lack
information and belief sufficient to answer the remaining allegations in paragraph 2 of the
complaint, and basing their denials thereon, deny each and every remaining allegation contained
therein.

3. Defendants admit that Plaintiffs allege that they have brought this action under the
Supremacy Clause of the United States Constitution, the FCRA and 42 U.S.C. § 1983. Defendants
deny each and every remaining allegation contained in paragraph 3 of the complaint.

4. Defendants WOOD and GOULD admit that they reside in California. Defendants
lack information and belief sufficient to answer the remaining allegations in paragraph 4 of the
complaint, and basing their denials thereon, deny each and every remaining allegation contained
therein.

5. Defendants lack information and belief sufficient to answer the allegations in
paragraph 5 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

6. Defendants lack information and belief sufficient to answer the allegations in
paragraph 6 of the complaint, and basing their denials thereon, deny each and every allegation

contained therein,

2

Answer to Complaint for Declaratory Relief, Preliminary Injunction and Permanent Injunction
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7. Defendants lack information and belief sufficient to answer the allegations in
paragraph 7 of the complaint, and basing their denials thereon, deny ¢ach and every allegation
contained therein.

8. Defendants lack information and belief sufficient to answer the allegations in
paragraph 8 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

9. Defendants admit that Bill Lockyer is Attorney General of the State of California.
Defendants lack information and belief sufficient to answer the remaining allegations in paragraph 9
of the complaint, and basing their denials thereon, deny each and every remaining allegation
contained therein.

10.  Defendants admit that HOWARD GOULD is Commissioner of the Department of
Financial Institutions of the State of California. Defendants further admit that Defendant GOULD is
one of the state officials charged with enforcing SB1 against barks, industrial banks, savings
associations, credit unions, money transmitters, commercial Jending companies and bank holding
companies. Defendants deny each and every remaining allegation contained in paragraph 10 of the
complaint.

11.  Defendants admit that JOHN GARAMENDI is Commissioner of the Department of
Insurance of the State of California. Defendants further admit that Defendant GARAMENDI is one
of the state officials charged with enforcing SB1 against any person engaged in the business of
insurance. Defendants lack information and belief sufficient to answer the remaining allegations in
paragraph 11 of the complaint, and basing their denials thereon, deny each and every remaining
allegation contained therein.

12.  Defendants admit that WILLIAM P. WOOD is Commissioner of the Department of
Corporations of the State of California. Defendants further admit that Defendant WOOD is one of
the state officials charged with enforcing SB1 against any investment broker or dealer, investment
company, investment advisor, residential mortgage lender or finance lender. Defendants deny each

and every remaining allegation contained in paragraph 12 of the complaint.

1

3

Answer to Complaint for Declaratory Retief, Preliminary Injunction and Permanent Injunction
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13.  Defendants lack information and belief sufficient to answer the allegations in
paragraph 13 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

14. Defendants deny each and every allegation contained in paragraph 14 of the
complaint.

15.  Defendants admit the quotation of Article VI of the United States Constitution, as set
forth in paragraph 15 of the complaint is accurate.

16. ~Defendants admit the allegations contained in the first sentence of paragraph 16 of the
complaint. Defendants lack information and belief sufficient to answer the remaining allegations in
paragraph 16 of the complaint, and basing their denials thereon, deny each and every remaining
allegation contained therein.

17.  Defendants admit the quotation of subdivision (b)(1) of Financial Code section 4053
in the first sentence of paragraph 17 of the complaint is accurate. In answering the allegations in the
second sentence of paragraph 17, Defendants admit that subdivision (d)(3) of Financial Code section
4053 provides in pertinent part that a “consumer shall be provided a reasonable opportunity prior to
disciosure of nonpublic personal information to direct that nonpublic personal information not be
disclosed.” Defendants lack information and belief sufficient to answer the remaining allegations in
the second sentence of paragraph 17, and basing their denials thereon, deny each and every
allegation contained therein. Defendants lack information and belief sufficient to answer the

remaining allegations in paragraph 17 of the complaint, and basing their denials thereon, deny each

and every remaining allegation contained therein.

18.  Defendants admit that SB1 exempts from its provisions the sharing of nonpublic
personal information between a financial institution and its wholly owned financial institution
subsidiary within the “same line of business.” Defendants further admit that subdivision (c) of
Financial Code section 4053 defines “same line of business” for financial institutions and their
wholly owned financial institution subsidiaries to mean banking, insurance or securities. Defendants
lack information and belief sufficient to answer the remaining allegations in paragraph 18 of the

complaint, and basing their denials thereon, deny each and every remaining allegation contained

4
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therein.

19.  Defendants admit the quotation of subdivision (a) of Financial Code section 4052 in
the first sentence of paragraph 19 of the complaint is accurate. In answering the allegations in the
second sentence of paragraph 19, Defendants admit that subdivision (b) of Financial Code section
4052 provides that “personally identifiable information” includes, among other things, “the fact that
a consumer is or has been a consumer of a financial institution or has obtained a financial product or
service from a financial institution.”

20. - Defendants admit that SB1, at subdivision (d) of Financial Code section 4053,
imposes requirements on the form and content of the notices financial institutions must send to their
customers “to inform them of their right {sic) to opt-out.” Defendants deny each and every
remaining allegation contained in paragraph 20 of the complaint.

21.  Defendants admit that subdivision (2) of Financial Code section 4057 provides that an
entity that negligently discloses or shares nonpublic personal information in violation of SB1 is
subject to a civil penalty of $2,500 per violation, not to exceed $500,000 if the negligent violation
results in the release of such information for more than one individual. Defendants further admit
that pursuant to subsection (b) of Financial Code section 4057 an entity that knowingly and willfully
obtains, discloses, shares or uses nonpublic information is liable for $2,500 per individual violation
and this section does not provide for a cap on the civil penalties that may be assessed.

22.  Defendants admit that SB1 would impose requirements upon customer information
sharing with financial institution affiliates. Defendants deny the remaining aliegations in paragraph
22 of the complaint.

23.  Defendants admit that SB1 prevents financial institutions from sharing nonpublic
personal customer information with affiliates for 45 days at the outset of a relationship, and
thereafter permanently if a customer opts out. Defendants further admit that SB1 imposes
requirements upon financial institutions and their selling, soliciting or cross-marketing of their own
products and services to persons who are customers of affiliates of those financial institutions.
Defendants lack information and belief sufficient to answer the remaining allegations in paragraph

23 of the complaint, and basing their denials thereon, deny each and every remaining allegation

5
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contained therein.

24,  Defendants lack information and belief sufficient to answer the allegations in
paragraph 24 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

25.  Defendants lack information and belief sufficient to answer the allegations in
paragraph 25 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

26. Answering paragraph 26 of the complaint, Defendants repeat their answers to
paragraphs 1-25 of the complaint above as if each was fully set forth herein.

27.  Defendants lack information and belief sufficient to answer the allegations in
paragraph 27 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein,

28.  Defendants deny the allegations in the first sentence of paragraph 28 of the complaint.
Defendants admit the quotation of the FCRA, 15 U.S.C. § 1681t(b)(2), in the second sentence of
paragraph 28 of the complaint is accurate. Defendants lack information and belief sufficient to
answer the allegations in the third sentence of paragraph 28 of the complaint, and basing their
denials thereon, deny each and every allegation contained therein.

29.  Defendants lack information and belief sufficient to answer the allegations in
paragraph 29 of the complaint, and basing their denials thereon, deny each and every allegation
contained therein.

AFFIRMATIVE DEFENSES

As separate and distinct affirmative defenses to Plaintiffs’ complaint, Defendants allege as

follows:
FIRST AFFIRMATIVE DEFENSE
(Failure to state a cause of action-All ¢laims for relief)

1. Plaintiffs* complaint fails to state facts sufficient to constitute claims upon which

relief can be granted, and specifically, to the extent it is brought under 42 U.S.C. § 1983, fails to

aliege facts sufficient to constitute a cause of action or claims upon which relief can be granted and

6
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does not support a claim for attorney’s fees. White Mountain Apache Tribe v. Williams (1985) 810
F.2d 844.
SECOND AFFIRMATIVE DEFENSE
(Sovereign immunity-All claims for relief)

2. Plaintiffs’ complaint is barred by sovereign immunity under the Eleventh Amendment
of the United States Constitution.

THIRD AFFIRMATIVE DEFENSE
(Constitutional Mandate-All claims for relief)

3. Pursuant to Article I, section 3.5(c) of the California Constitution, Defendants are
prohibited from declaring a statute unenforceable, or refusing to enforce a statute, on the basis that
the statute(s) is unconstitutional or that federal law or federal regulations prohibit the enforcement of
such statute(s) unless an appellate court has made a determination that such statute(s) is
unconstitutional or enforcement is prohibited by federal law or federal regulations.

FOURTH AFFIRMATIVE DEFENSE
(Uncertainty-All claims for relief)
4. The complaint is uncertain, vague, ambiguous, improper and unintelligible.
FIFTH AFFIRMATIVE DEFENSE
(Right to apply other affirmative defenses reserved-All claims for relief)

5. Because the complaint only alleges conclusions of fact and law, these answering
Defendants cannot fully anticipate all affirmative defenses that may be applicable to this action.
Accordingly, the right to assert additional affirmative defenses, if and to the extent that such
affirmative defenses are applicable, is hereby reserved.

H
Iy
i
/11
1117
Iy
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WHEREFORE, Defendants pray for judgment against Plaintiffs as follows:

L. That Plaintiffs take nothing by virtue of their complaint herein,

2. That the Court dismiss Plaintiffs’ complaint for Declaratory Relief, Preliminary

Injunction, and Permanent Injunction with prejudice;
3. For reasonable attorneys fees and costs of suit; and
4, For such other and further relief as this Court deems just and proper.
Dated: May 11, 2004

VIRGINIA JO DUNLAP (CA BAR NO. 142221)

Deputy Commissioner

Senior Corporations Counsel
1515 K Street, Suite 200
Sacramento, California 95814
Telephone: (916) 327-1626

ATTORNEYS FOR DEFENDANTS

8

ERLY L.GJAUTHIER (CA BAR NO. 186012)
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BILL LOCKYER

Attorney General of the State of California
ALBERT NORMAN SHELDEN, JR.

Acting Senior Assistant Attorney General
SUSAN E. HENRICHSEN, Bar No. 66174

Supervising Deputy Attorney General
CATHERINE YSRAEL, Bar No. 162498

Deputy Attorney General

P.O. Box 85266

San Diego, CA 92186-5266

110 West “A” Street, Suite 1100

San Diego, California 92101

Telephone: (619) 645-2080

Fax: (619) 645-2062

ROBYN C. SMITH, Bar No. 165446
MICHELE R. VAN GELDEREN, Bar No. 171931
Deputy Attormneys General
300 S. Spring Street, Suite 5 North
Los Angeles, California 90013
Telephone: (213) 897-6027
Fax: (213) 897-4951

Attorneys for Defendants

BILL LOCKYER, in his official capacity as the
Attorney General of the State of California, and JOHN
GARAMENDY], in his official capacity as
Commissioner of the Department of Insurance of the
State of California

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

AMERICAN BANKERS ASSOCIATION, THE
FINANCIAL SERVICES ROUNDTABLE, and
CONSUMER BANKERS ASSOCIATION,

Plaintiffs,

V.

BILL LOCKYER, in his official capacity as Attormey
General of California, HOWARD GOULD, in his
official capacity as Commissioner of the Department of
Financial Institutions of the State of California,
WILLIAM P. WOOD, in his official capacity as
Commissioner of the Department of Corporations of the
State of California, and JOHN GARAMENDI, in his
official capacity as Commissioner of the Department of
Insurance of the State of California,

Defendants.

Case: CIV. 5-04-0778 MCE KIM

DEFENDANTS BILL
LOCKYER’S AND JOHN
GARAMENDI’S NOTICE OF
MOTION AND MOTION TO
DISMISS PLAINTIFFS®
COMPLAINT

Filed concurrently with:

1) Memorandum of Points and
Authorities; and

2) Appendix of Legislative and
Non-Federal Authorities

Date: June 14, 2004
Time: 9am.
Courtroom: 3
- Judge: Honorable Morrison
C. England, Jr.
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NOTICE IS HEREBY GIVEN THAT on June 14, 2004, at 9:00 a.m., or as soon
thereafter as the matter may be heard, in Courtroom 3 of the above-entitled court located at 501
“I” Street, Sacramento, CA 95814, defendants Bill Lockyer, Attorney General of the State of
California, and John Garamendi, Commissioner of the California Department of Insurance, will
and hereby do move this court for an order dismissing plaintiffs’ complaint without leave to
amend pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, on the ground that
Plaintiffs’ first and only claim for declaratory and injunctive relief fails to state a claim upon
which relief can be granted because the Fair Credit Reporting Act, 15 U.S.C. § 1681t(b)(2), does

not preempt the California Financial Information Privacy Act, California Financial Code sections

4050-40359.

This motion is based on this notice, the memorandum of points and authorities, all papers
and pleadings on file herein, such other matters as may be presented at or before the hearing on
this motion or prior to the Court's decision, and all matters of which the Court may take judicial
notice.

Dated: May 13, 2004
Respectfully submitted,

BILL LOCKYER, Attorney General of the
State of California

SUSAN HENRICHSEN,

Supervising Deputy Attorney General
ROBYN SMITH,

MICHELE VAN GELDEREN,

Deputy Attomeys General

N

CATHERINE Z. YSRAEL
Deputy Attorney General

Attorneys for Defendants

BILL LOCKYER, in his official capacity as
Attorney General of the State of California,
and JOHN GARAMEND], in his official
capacity as Commissioner of the Department
of Insurance of the State of California

DFTS’ NOTICE OF MOTION AND MOTION TO DISMISS PLAINTIFFS’ COMPLAINT
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BILL LOCKYER

Attorney General of the State of California
ALBERT NORMAN SHELDEN, JR,

Acting Senior Assistant Attorney General
SUSAN E. HENRICHSEN, Bar No. 66174

Supervising Deputy Attorney General
CATHERINE YSRAEL, Bar No. 162498

Deputy Attorney General

P.O. Box 85266

San Diego, CA 92186-5266

110 West “A” Street, Suite 1100

San Diego, California 92101

Telephone: (619) 645-2080

Fax: (619) 645-2062

ROBYN C. SMITH, Bar No. 165446
MICHELE R. VAN GELDEREN, Bar No. 171931
Deputy Attorneys General
300 S. Spring Street, Suite 5 North
Los Angeles, California 90013
Telephone: (213) 897-6027
Fax: (213) 897-4951

Attomeys for Defendants

BILL LOCKYER, in his official capacity as
Attorney General of the State of California,
and JOHN GARAMENDI, in his official
capacity as Commissioner of the Department
of Insurance of the State of Califorma

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

AMERICAN BANKERS ASSOCIATION, THE
FINANCIAL SERVICES ROUNDTABLE, and
CONSUMER BANKERS ASSOCIATION,

Plaintiffs,

Y.

BILL LOCKYER, in his official capacity as Attorney
General of California, HOWARD GOULD, in his
official capacity as Commissioner of the Department of
Financial Institutions of the State of California,
WILLIAM P. WOOD, in his official capacity as
Commissioner of the Department of Corporations of the
State of California, and JOHN GARAMENDI, in his
official capacity as Commissioner of the Department of
Insurance of the State of California,

Defendants.

Case: CIV. §-04-0778 MCE KIM

MEMORANDUM OF POINTS
AND AUTHORITIES IN
SUPPORT OF DEFENDANTS
BILL LOCKYER’S AND JOHN
GARAMENDI’'S MOTION TO
DISMISS PLAINTIFFS’
COMPLAINT

Date: June 14, 2004

Time: 9 am.

Courtroom: 3

Judge: Honorable Morrison
C. England, Jr.
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Compare Cal. Fin. Code § 4052, with 15 U.S.C. § 6809. In addition, SB1 contains all of the
GLBA’s exemptions. Compare Cal. Fin. Code § 4056, with 15 U.S.C. § 6802(¢).

SB1 requires that banks, insurance companies and securities firms obtain a consumer’s
express consent before disclosing his or her information to any nonaffiliated third party, and
provide consumers with an opportunity to opt out of disclosures to affiliates, except those in the
same line of business. Cal. Fin. Code §§ 4052.5, 4053(a) - (c). Certain specified disclosures are
exempt from these requirements. These include disclosures necessary to effect, administer or
enforce a transaction authorized or requested by the consumer; for law enforcement purposes or
to respond to process; or to detect or prevent fraud. Cal. Fin. Code § 4056(b)(1), (3). Contrary to
Plaintiffs’ assertion (Complaint § 2, p. 2), SB1 does not prohibit the disclosure of personal
financial information to affiliates. Instead, it allows the information to be shared with affiliates
unless the customer directs to the contrary by affirmatively opting out. Cal. Fin. Code §
4053(b)(1).

B. PLAINTIFFS ALLEGE THAT THE FAIR CREDIT REPORTING ACT PREEMPTS

THE PROTECTIONS PROVIDED BY CALIFORNIA’S STATE FINANCIAL
PRIVACY LAW.

The Fair Credit Reporting Act, as its name suggests, is intended to protect consumers from
unfair or inaccurate credit reporting.¥’ Plaintiffs, however, attempt to use this inapplicable statute
to erode the consumer privacy protections permitted by the GLBA and provided by SB1.
Specifically, Plaintiffs claim that the FCRA expressly preempts the affiliate-sharing provisions of
SBI.

The FCRA places restrictions and obligations on consumer reporting agencies, the entities

that create and distribute consumer reports, as well as on those that furnish information for, and

4. Although “credit reporting” is in the title of the FCRA and is a commonly used term, the
FCRA deals with more than “credit” in the sense that a “consumer report” is defined as a
communication, bearing on specified characteristics, that is used or expected to be used as a factor
in establishing the consumer’s eligibility for insurance or employment, as well as credit. 15 U.S.C.
§ 1681a(d).
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presumption against pre-emption - narrowly construe the precise language of the statute at
issue] and we must look to each of petitioner's common-law claims to determine whether it is in
fact pre-empted.” Cipollone, 505 U.S. at 523. In analyzing whether or not federal law expressly
preempts state law, the courts “must construe (the federal laW] provisions in light of the
presumption against the pre-emption of state police power regulations. This presumption

Il reinforces the appropriateness of a narrow reading of [the federal law provision].” Id. at 518.
See also Sink v. Aden Enter., 352 F.3d 1197, 1200 (9" Cir. 2003) (“The language of a statute
must be interpreted in its context to effectuate legislative intent.”)

u The Supreme Court has confirmed that taking the literal meaning of a provision within a
statute out of context may fly in the face of Congress’s intent in passing the statute. In Robinson
v. Shell Oil Co., 519 U.S. 337 (1997), the court reversed the Fourth Circuit’s dismissal of a
retaliation claim brought by a former employee pursuant to Title VII of the Civil Rights Act of
1964. The statute made it unlawful for an employer to discriminate “against any of his

employees or applicants for employment” in retaliation for using or assisting others in using the

protections of Title VII. The employer alleged -- and the Fourth Circuit agreed -- that only
current employees could utilize Title VI Id. at 339. The Supreme Court reversed, holding that
the retaliation provision within Title VII must be analyzed in the context of the statute as a
whole. “The plainness or ambiguity of statutory language is determined by reference to the
language itself, the specific context in which that language is used, and the broader context of the
statute as a whole.” Id. at 341.

Thus, even though the language of the retaliation provision ““at first blush” appeared limited
to those having an existing employment relationship with the employer, such a reading did not
comport with the context of the statute as a whole. Jd. Accordingly, even though Congress
could have specifically identified both former and current employees, instead of referring only to
“employees,” the fact that Congress chose not to do so did not mean that Congress intended the
statute to apply to current employees only. Jd. at 342. In sum, it was only through examination

of the statutory scheme as a whole that the provision at issue could be interpreted.

POINTS AND AUTHORITIES IN SUPPORT OF
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The same principle applies here. The fact that Congress did not expressly specify that the

FCRA affiliate-sharing preemption provision is limited to state laws regulating consumer

reporting does not compel the conclusion that ail state laws touching upon information-sharing
among affiliates, in any circumstance, are preempted. Rather, basic principles of statutory
interpretation require that the language of a statute be considered in the context of the statute as a
whole, and that the operation of a given provision of a statute be determined by reference to the
scope of the entire statute. Exxon Mobil Corp. v. EPA, 217 F.3d at 1249; Richards v. U.S., 369
US. 1, 11 (1962).

D. CONGRESS HAS EXPRESSLY PROVIDED THAT MORE PROTECTIVE STATE
FINANCIAL PRIVACY LAWS NOT P MPTED.

1. The GLBA Savings Clause Preserves States’ Rights.

Any doubt about the permissibility of a state law that protects financial privacy by
regulating the sharing of personal financial information among affiliates was removed by the
passage of the GLBA. Efforts by states to further the protection of consumers’ financial privacy
are governed by section 507 of the Act, which explicitly permits such undertakings:

(a) In general. This subchapter and the amendments made to this subchapter shall not
be construed as superseding, altering, or affecting any statute, regulation, order, or
interpretation in effect in any State, except to the extent that such statute, regulation,
order, or interpretation is inconsistent with the provisions of this subchapter, and then
only to the extent of the inconsistency.

(b) Greater protection under State law. For purposes of this section, a State statute,
regulation, order, or interpretation is not inconsistent with the provisions of this
subchapter if the protection such statute, regulation, order, or interpretation affords any
person is greater than the protection provided under this subchapter, as determined by
the Federal Trade Commission, after consultation with the agency or authority with
jurisdiction under section 6805(a) of this title of either the person that initiated the
complaint or that is the subject of the complaint, on its own motion or upon the petition
of any interested party.

15U.S8.C. § 6807.

A statute must be construed to give effect to each of its provisions. U.S. v. Nordic Village,
Inc., 503 U.S. 30, 36 (1992) (it is a “settled rule that a statute must, if possible, be construed in

such fashion that every word has some operative effect”™); Boise Cascade Corp. v. EP4, 942 F.2d

POINTS AND AUTHORITIES IN SUPPORT OF
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Plaintiffs’ arguments that SB1 is preempted by the FCRA are without merit. The FCRA was
initially passed in 1970 and was effective at the time that Congress drafted and passed the GLBA.
The purpose of the FCRA is to regulate “consumer reporting agencies” and the dissemination and
distribution of “credit reports” and consumer information used to compile credit reports. 15 U.S.C.
§ 1681; Guimond v. Trans Union Credit Union Infor. Co., 45 F.3d 1329 (9™ Cir. 1995). The
preemption provision in the FCRA relied on by plaintiffs is limited to preemption of state FCRA
laws that prohibit or restrict the sharing of credit reports among affiliates. SB1 does not regulate the
sharing of credit reports by affiliates. SB1 regulates the sharing of information by financial
institutions and affiliates and third party nonaffiliates, as expressly authorized by the GLBA.

ARGUMENT
1. STANDARDS FOR OBTAINING SUMMARY JUDGMENT

The factual issues are uncontroveried, thus leaving this case a question of law as evidenced
by the Commissioners’ Response to Plainiiffs’ Statement of Undisputed Facts and the
Commissioners’ own Statement of Undisputed Facts in Support of Motion for Summary Judgment
filed herewith. As such, there are no genuine issues as to any material facts in this action, and as
will be fully demonstrated below, the Commissioners are entitled to judgment as a matter of law.

Federal Rule of Civil Procedure 56(c) provides that summary judgment “shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” Summary judgment should be granted
when a party fails to show a genuine issue as to a material fact that the party bears the burden of
proof of at trial, and judgment is appropriate against that party as a matter of law. Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986).

Summary judgment is appropriate where the case presents a pure question of law, such as
here, and where there is no dispute as to the historical facts of the case. Edwards v. Aguillard, 482
U.S. 578 (1987). In Edwards, the Supreme Court affirmed the grant of summary judgment brought

to challenge the constitutionality of the Louisiana Creation Act, even though the defendants argued

5
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on by plaintiffs, which was scheduled to sunset on January 1, 2004. However, the 2003 amendments
made no changes to the language of the preemption provision as set forth in 15 U.S.C. § 16811(b)(2)
and, accordingly, did not expand its scope beyond the scope of the FCRA itself as set forth above.
IV. PLAINTIFFS’ ASSERTION OF JURISDICTION UNDER 42 U.S.C. § 1983 IS NOT

WARRANTED

Plaintiffs’ allegation that the Commissioners violated their constitutional rights and therefore
have a cause of action under 42 U.S.C. section 1983 also fails. To prevail in a 42 U.S.C. section
1983 action, the plaintiff must plead and prove that a proper defendant: (1) acted under color of state
law, and (2) deprived plaintiffs of rights secured by the Constitution or federal statutes. Gibson v.
United States, 781 F.2d 1334, 1338 (9th Cir. 1986), cert. denied, 479 U.S. 1054 (1987). As a matter
of law, there is no violation of plaintiffs’ constitutional rights. Moreover, section 1983 is not itself a
source of substantive rights but merely provides a method for vindicating federal rights elsewhere
conferred. Albright v. Oliver, 510'U.S. 266, 271 (1994). Therefore, plaintiffs’ assertion of
jurisdiction pursuant to 42 U.S.C. section 1983 is without merit as plaintiffs cannot maintain a cause
of action undefl42 U.S.C. section 1983. Accordingly, summary judgment in favor of the
Commissioners on this issue is appropriate.

V. ANY INJUNCTIVE RELIEF GRANTED SHOULD BE SPECIFIC AS TO ITS

COVERAGE.

Without conceding the foregoing arguments, if this Court were to find preemption of SB1
appropriate, the Commissioners respectfully request that the declaratory relief, order, judgment
and/or injunction issued by this Court be entered and effective as to all “financial institutions” as that
term is defined in Fin. Code § 4052(c)’ and who are subject to the FCRA, including but not limited

to, the members of the named parties to this action. The Commissioners make this request in the

$ Fin, Code section 4052(c) defines a financial institution as “any institution the business of which is engaging in
financial activities as described in Section 1843(k) of Title 12 of the United States Code and doing business in this state.”
Title 12 U.S.C. Section 1843(k), in turn, describes those activities that are financial in nature to include “lending,
exchanging, transferring, investing for others, or safeguarding money or securities, insuring, guaranteeing, or
indemnifying against loss, harm, damage, illness, disability, or death, or providing and issuing annuities, and acting as
principal, agent, or broker for purposes of the foregoing in any State.”

19
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interests of judicial economy and in an effort to avoid duplicative litigation by multiple parties who
are similarly situated to the named plaintiffs in this action.

While the Court’s order or judgment is generally limited and binding only upon the named
parties to the litigation, a more expansive order or judgment is not without precedential authority. In
American Bankers Association v. Lockyer, 239 F.Supp.2d 1000 (E.D. Cal. 2002), the trial court
considered this very issue. Atissue in that case was the validity of a state statute that required
certain language and information to be placed on billing statements provided by credit card issuers
and the preemption of that statue by the Home Owners’ Loan Act, the National Bank Act and the
Federal Credit Union Act. Id. at 1020. Arguments by the defendants to the contrary, the Court
found that because the statute at issue was preempted and thus inapplicable to all federally chartered
credit card issuers, the Court’s ruling, by its very nature, affected the rights of parties beyond the
named plaintiffs in the action. Jd. at 1021. The Court went on to state:

“The practical result of an injunction limited to plaintiffs would be to
require federal lenders not a party to this action to bring individual actions
for injunctive relief. This would not only result in a waste of judicial

“resources, but is unnecessary in light of the cases permitting general
injunctions in the preemption context.”

Id. at 1022.

Moreover, the Ninth Circuit Court of Appeals has similarly found that such an order or
injunction “is not necessarily made over-broad by extending the benefit or protection to persons
other than prevailing parties in the lawsuit.”” Bresgal v. Brock, 843 F.2d 1163, 1170 (9" Cir. 1987);
see also Bank of America v. City and County of San Francisco, 309 F.3d 551,556 (9™ Cir. 2002),
cert. denied, 123 S.Ct. 2220 (2003) (affirming the issuance of a permanent injunction prohibiting the
defendant cities from enforcing the ordinances at issue without reference to the parties to whom the
injunction applied).

Further, the Commissioners respectfully request this Court craft an order which is specific as
to those Sections and Subsections of the Financial Code, if any, that are preempted. The [Proposed]

Final Judgment and Permanent Injunction submitted by plaintiffs at paragraph 1 provides fora

20
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Defendants Bill Lockyer, in his official capacity as Attorney General of the State of

2 || California, and John Garamendi, in his official capacity as Commissioner of the Department of

Insurance of the State of California, submit the following response in opposition to the Statement

of Undisputed Facts submitted by plaintiffs American Bankers Association, the Financial Services

Roundtable and Consumer Bankers Association (collectively "Plaintiffs") in support of their Motion

for Summary Judgment:

Fact No. 1

Plaintiffs are three associations of financial
institutions that represent the interests of their

members in this litigation. Compl. 46, 7, 8.

Fact No. 2

Plaintiffs’ members include financial services
companies that do business in California in
conjunction with affiliates in different lines of
business, and, in doing so, share California
customer information with those affiliates.

Compl.9f 6, 7, 8, 24. Alnes Decl. 192, 3.

Fact No. 3

Plaintiffs’ members described in paragraph 2
and their affiliates would be harmed if (1) they
were required to develop and send the separate
ﬁotice to their California customers regarding
their affiliate-sharing practices required by the
California Financial Information Privacy Act,

Cal. Fin. Code Div. 1.2 § 4050 et seq., and (2)

Response to Fact No. 1

Undisputed.

~J

Response to Fact No.
Undisputed.

Response to Fact No. 3

Disputed but non-material with respect to the
lone issue raised by Plaintiffs’ Motion:
whether the Fair Credit Reporting Act
expressly preempts SB1. However,
Defendants do not dispute that, if the Court

does find that SB1 is expressly preempted by

Defs. Lockyer’s and Garamendi’s Response to Pintfs.” Statement of Undisputed Facts
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if such customers opted out of such sharing
and denied these Plaintiffs’ members the right
to share information with their affiliates for

marketing purposes. Alnes Decl. 41 3, 4.

Fact No. 4

Defendants are state officials charged with
enforcement of the California Financial
Information Privacy Act, Cal. Fin. Code Div.

1.2, § 4050 et seq., Compl. 199, 10, 11, 12.

May 28, 2004

15U.8.C. § 1681t(d)(2), Defendants have met
their burden of establishing injury, but only
for purposes of determining whether a
permanent injunction is appropriate and
limited only to Plaintiffs’

Motion for

Summary Judgment.

Response to Fact No. 4

Undisputed.

Respectfully submitted,

BILL LOCKYER, Attorney General of the
State of California

ALBERT NORMAN SHELDEN,

Acting Senior Assistant Attorney General
SUSAN HENRICHSEN,

Supervising Deputy Attorney General
ROBYN C. SMITH,

MICHELE VAN GELDEREN,

Deputy Attorneys General /
(ff iy Porat”

CATHERINE Z. YSRAEL

Deputy Attorney General
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(*Plaintiffs”) have sued various California state officials
(Attorney General Bill Lockyer, Departmens of Ingurance
Commissioner John Garamendi, Commissioner of the Department of
Corporations William P. Wood, and Commissioner of the Department
of Financial Institutions Howard Gould) in an attempt to prevent
certain provisions of Califérnia ~aw dealing with the
dissemination of perscnal financial information from taking
effect. Defendants Lockyer and Garamendi now move to dismiss
Plaintiff's complaint for failing to state a claim upon which
relief can be granted pursuant to Federal Rule of Civil Procedure
12(b) (6) .} Plaintiffs have concurrently moved for summary
judgment, arguing that the Californiz law in guestion is
expressly preempted by federal statute. Defendants Gould and
!’Wood, in response, have filed a cross-motion for summary judgment
on. essentially the same grounds as the aforementioned Motion to
Dismiss filed on behalf of Defendants Lockyer and Garamendi.
Becauge all parties agree that this matter hinges on a legal
liquestion of preemption with no disputed factual ccontentions,? the

Court elects to treat Lockyer and Garamendi’s request for

iinless otherwise noted, all references toc “Rule” or “"Ruleg”
are to the Federal Rules of Civil Progedure.

2as pointed cut in Plaintiffs’ Opposition to Defendant Wood
and Gould‘s Cross-Motion for Summary Judgment (p. 1, n. 1),
Plaintiffs do not dispute the undisputed factcs proffered by Wood
and Gould in support cf said motion, and Wood and Gould, in turn,
do not dispute Plaintiffs’ factual assertions, agreeing that the
facts here are uncontroverted, “thus leaving this case a qguestion.
of law.” (Wood and Gould‘s Cpposition to Plaintiff’'s Motion for
Summary Judgment, 5:12-15). In addition, Defendants Lockyer and
Garamendi concede that the same disputed legal issues are
dispositive of both Plaintiffs’ Motion for Summary Judgment and
their Motion to Dismiss. (See Defendants’ Reply memorandum, p.

1).
P
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dismissal as a Moticn for Summary Judgment under Rule 56, and
will resolve the matter by way of cross motions for summary
judgment. For the reasons set forth below, the Court determines
that Plaintiffs’ lawsuit is legally untenable and accordingly

grants summary judgment in favor cf the Defendants.
BACKGROUND

In 2003, California enacted the Califcrnia Financial
Information Privacy Act, which becomes operative on July 1, 2004
as Califcrnia Financial Code sections 4050-4053. Known popularly
ags "SB1" afrer the Senate Bill which introduced the legislation,
SB1 imposes certain restrictions on the dissemination of persomnal
financial information both between affiliated business
institutions and as to non-affiliated third parties.

In requiring that consumers be given contrel over the
transmittal of such financial infcrmation, either through “opt-
cut” provisions in the case of affiliated institutiomns cor express
consent for disclosure to non-affiliates, SBI affords greater
privacy protection than federal legislatiom. Title V of the
Gramm-Leach-Bliley Act of 1299, 15 U.5.C. §§ 6801-6809 (“GLBA”"),
expresses congressional will that “each financial institution has
an affirmative and continuing obligation to respect the privacy
of its customers and to protect the security and confidentiality
of those customer’s nonpublic personal information.* 15 U.£.C. §
£801(a). The GLBA requireé every financial institution to
provide, at least annually, a clear and conspicuous disclosure of

its policies and practices regarding the disclosure of customers’

3
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+hird parties. 15 U.B.C. § sgozta;?;).” Wgth“respect to non-
affiliate disclosure, the GLBA requires that consumers be
afforded the opportunity to direct that their perscnal
information not be disclosed.

Because § 6807(b) of the GLBA expressly allcwsAstates to
enacc consumer protection statutes providing greater privacy
protecticn, california contends that its passage of SBl was
proper. GLBAR's savings clause in that regard provides &5
follows:

(p) Greater protection under State law. For purposee ol

tris section, a State statute, regulation, order, or

interpretation is not inconsistent with the provisions of

tnis subchapter if the protection guch statute, regulation,

order, or interpretation affords any person is greater than

the protection provided under this subchapter....

pilaintiffs’ complaint, on the other hand, seeks to
jnvalidate SB1 by arguing that its provisions are expressly
preempted by the Fair Credit Reporting Act, 15 U.S.C. §§ 1681~
1681x (“FCRA”), and that consequently SBl violates the Supremacy
Cclause of the United States Constitution. Although the gtated
purpose of the FCRA is to protect consumers from unfair or
inaccurate credit reporting, rather than information sharing more
generally, Plaintiffs seize on a preemption provision within the
s-atute that they argue prohibits state regulation of any
information sharing between affiliates:

"No reguirement or prohibition may be imposed under the laws
of any State-

- s

{2) with respect to the exchange of information among
persons affiliated by commen ownership or common corporate
control, except that this paragraph shall not apply with

4
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1 respecti iR BuEection f (a) ors (€)(1) "ot "section"2480e’ of -
title 9, Vermont Statutes Annctated (as in effect on

2 September 30, 1596}.....

2§15 U.8.C. § 1681t (b) (2).

4 plaintiffs further seek injunctive relief to prevent SBl

s § from becoming operative on July 1, 2004.

6

7 STANDARD

8

9 The Federal Rules of Civil Procedure provide for summary
10| judgment when “the pleadings, depositions, answers to
11| interrogatories, and admissions on file, tcgether with
12l affidavits, if any, show that there is no genuine issue as to any
13l material fact and that the moving party is entitled to a judgment
14| 2as a matter of law.” Fed. R. Civ. P. 56{(c). One of the
15 || principal purposes of Rule 56 is to dispose of factually
16 | unsupporzed claims or defenses. (Celotex Coxp, v. Catrett, 477
17 U.8. 317, 325 (198€).
18 Summary judgment is appropriate where, as here, a case
19 | hinges sclely on questions of law. See Edwards v. Aguillard, 482
20 v.5. 578, 595-96 (1987}.
21
22 ﬂ ANALYSIS
23
24" In arguing that SBl is expressly preempted by federal law,
25§ Plaintiffs have to show either that Congress has explicitly
26|l defined the extent to which its enactments displace state law
2'7lT {(Enalish v. Gen. Elect, Co., 496 U.S5. 72, 78-75 (1%%0)}, or
28 alternatively that in the absence of such explicit language it

5
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can nonetheless be inferred that preemption should occur because
federal regulation on +he subject is ™8O pervasive as to make
reasonable the inference rhat Congress left no room £or the

gtates to supplement it.” (citaticn omitted.). a £ ~i

v, Cicy & QO say Fr igcp, 309 F.3d 551, 5358 (9% Cir.

2002). Im determining whether federal law preempts state law,

this Courc’s task is to »ascertain the intent of Congress. I1g.
at 557-58. Indeed, congressional purpose is the *ultimate
touchstone” of preemption analysis. ted 'n c
vy, Davig, 331 F.3d 665, 668 (9% Cir. 2003), citing Lorillard
To co Co. V. 111y, 533 U.S. 525, 541 (2001).

1n addition, because the provisions of SBl relaze to
consumer protection vig-a-vis personal financial information (80
as to prevent unfair business practices}, the subject matter of

the legislation extends to the state's historic police powers.

See Cal. . Vv. ARC Am, Corp., 490 U.S. 53, 101 (1889}). This
triggers a heightened presumption against preemption. Cipollone
v. Liggett Group, InC., 505 U.S. 504, 518 (1992) (In analyzing
whether or not federal law expressly preempts state law, courts
wmust construe [the federal law] provisionms in light of the
presumption against the pre-emption of state police power

regulations,” thereby requiring a "narrow reading” cf the federal

law pxovision}; cal. v, ARC Bm. Corp. 490 U.S. at 101
{*appellees must overcome the presumption against finding pre-
emption of state law in areas traditionally regulated by the

states...”)): Gen. Motoxs Coxp. V. Rbrams, go7 F.2d 34, 41-42 (2d

Ccir. 1990) (“Because consumer protection law is a fielé

traditionally regulated by the states, compelling evidence of an

€
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intention to preempt is Tregquired in this area.”).

With these guidelines in mind we now turn to the federal
statutory scheme claimed by Plaintiffs to preempt SBl. The
stéted purpose and scope of the Fair Credit Reporting Act, as set
forth in the first section entitled “Congressional findings and

{| statement of purpcse,” is to regulate consumer reporting agencies

and ensure the accuracy and fairness of credit reporting. 15
U.S.C. § 1681. To that end, the FCRA monitors the compilation,
disgemination and use of “consumer reports,” a term defined as
including any communication by a consumer reporting agency of
informaticn bearing on specified characteristics used or expected
to be used or collected in whole or part as a factor in
k‘determining a consumer’s eligiblility for credit, insurance,
employment, or other specifically enumerated permissible
prurposes. 15 U.8.C. § 1681la(d) (1). The FCRA defines a consumer
reporting agency as “any person which... regularly engages in...
the practice of assembling or evaluating consumer credit
information or other information on consumers for the purpose of
furnishing consumer reports to third parties...” 15 U.8.C. §

f 1681a(f).

Informaticn not constituting a *consumer report” ig not
governed by the FCRA. See, e.g., Individual Reference Serv,
Group., Inc, v, Fed, Trade Comm’'n, 145 F.Supp.2d €, 17 (D.D.C.

2001) {*The FCRA does not regulate the dissemination of
infermation that is not contained in a ‘consumer report.’”},
aff‘d, Irans Union LIC v, Fed. Trade Comm'n, 285 F.3d 42 (D.C.
Cir, 20C02). As noted by the Seventh Circuit in Ippolito v. WNS,
Ing., B64 F.2d 440 (7% Cir. 1988),

7
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;::xrgﬁ.i;?powgié“ﬁgfegﬁaﬁfiiﬁﬁg?infortiiéii’éﬁ* om a consumer are
Tecpnsumay reports. ¥’ To constitute & “consumer Ieport,* the
information contained in the report must have been *uged or
expected to be used or colliected in whole or in part” for
one of the purposes set out in the FCRA.”

864 P.2d at 449.

The Ippolito court goes on to uneguivocally conclude, on the

bagis of pertinent legislative history, that the FCRA does not

appl? to reports collected for “business, commercial or
professional purposes” that do rot fall within the purview of the

FCRA as 2 “consumer report.” Id. at 452.

In addition, the provisions of the FCRA itself make this
distinction. The definition of a “sonsumer report” subject to
the FCRA was amended in 1996 to exclude communication among
affiliates of any report containing information solely as to
rransactions or experiences between the consumer and the person
making the report. 15 U.S.C. § 1681 (d) {2} (A) {i1). By excluding
such information from the definition of a “consumer report,”
Congress made it clear that such information was not subject to
the FCRA's requirements, which are not intended to regu.ate the
gimple sharing of information between affiliates.

The FCRA preemption provision upon which Plaintiffs premise
their argument in this case must necessarily be viewed in the
context of the statutory framework as a whole, especially since,
as discussed above, in a preemption case like this one the
preempting statute must be read both narrowly and with a
// :

/f

1/

//
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presumptioﬁ’ﬁgainst"fﬁ%ﬁgﬂﬁgggzémptianﬂ*mj&ﬁléfséCtibn-
1681t (b) (2) does indicate on its face that “nc reguirement or
prohibition may be imposed under the laws of amy State... with
respect to the exchange of information among persons affiliatced
by common ownership or common corporate control,” it is a
»fundamental canon of statutory construction that the words of a

s-atute must be read in their context and with a view to their

place in the overall statutory scheme.” FPA v. Brown &
Williamgon TJobacco Corp.., 525 U.8. 120, 133 (2000), quoting Davisg
v. Mich, Dept of Treasury, 489 U.S. 803, 803 (1989) ; Exxon Mobil

Corp. v. U.S. EPAR, 217 F.338 at 1249 (*in interpreting the intent

of Congress it is essential to consider the statute as a
whole.”).

To interpret the FCRA preemption provision as preventing any
state regulation of information sharing between affiliates, as
argued by Plaintiffs, ignores the fact that the FCRA expressly

removed such information from the purview of the FCRA in Section

Ialthough Plaintiffs urge the Court to focus golely cn the
vplain language” of the FCRA preemption statute, in isolation,
the Supreme Court has recognized in a case invelving statutory
interpretation that “the meaning of words depends on their
context.” Shell 0i) Co., v. Jowa Depariment of Revenue, 488 U.S.
19, 25 {1988). Shell ©0il1 goes on to guote Judge Learned Hand's
apt remark in this regard: »Words are not pebbles in alien
juxtaposition; they have only a communal existence; and not only
does the meaning of each interpenetrate the other but all in
their aggregate take their purport from the setting in which they
are used...’'” Id. at 25, In. 6 (citations omitted). Moreover,
and even more specifically for purposes of the present case, in
Medtropic v. Lohr, 518 UU.S. 470, 485, the Supreme Court
reiteraced that while the analysis of the scope of [a] preemptiocn
statute begins with its text, the court’'s interpretation “does
not occur in a textual vacuum.* Also relevant is “the structure
and purpose of the statute as a whole,” as revealed by

congressional purpose. 1d. at 486. See also Dept. ¢of Revenue of
Oregon v. ACF Industrieg

ieg, 510 U.S. 332, 343-44 (19394}).

9
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| cp1a (@) (2) (&) (147 T HaNes o  sense to exempt! Such

jnformation sharing in one part of the gtatute, then argue
through a later preemption provision that the FCRA, though not
governing such exchange, nonetheless prevents states from doing
so. Instead, the only reasonable reading of the FCRA preemption
provision is that it prevents states from enacting laws that

prohibit or restrict the sharing of consumelr IEpOrts among
affiliates.® This comports with the stated purpose of the FCRA
as regulating consumer reporting agencies to ensure the accuracy
and fairness of credit reports. 15 U.S.C. § 168l1. Contrary to
the pesition espoused by Plaintiffs, the FCRA preemption
provision does not broadly pﬁeempt all state laws regulating

information sharing by affiliates, whatever the purpose or

context. _
Examination of Title V of the Gramm-Leach-Bliley Act of
1999, which sets forth basic privacy protections that must be

provided to ccnsumers by fipancial institutions, demonstrates
that it, and not the FCRA, encompasses the kind of information
sharing at issue in this case. The GBLA applies to information

sharing by both affiliate organizations and non-affiliated third

4In addition, the fact that the FCRA preemption statute
specifically excludes a pre-existing Vermont credit reporting
gtatute supports the proposition that the FRCA statute was net
intended to preempt information sharing in non-credit reporting
situations, since otherwise there would have been no need to
reference the Vermont statute. ,

splaintiffs argue that because other preemption provisions
of the FORA, unlike Section 1681t (b) {2), do specifically
reference consumer reports (see, for example, Section
1e81F (b) (1))}, Section 1681t (b) (2) must necessarily be read more
broadly. That argument fails, however, simply because the FCRA
does not regulate affiliate information sharing.

10
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partzesﬂwi’tﬁa’f’e"&ﬁa‘«fto‘*affniates ¥ tHe’ GLBA 'Tequires that -

H

flnanczal lnst*tutlons disclose their p011c1e5 and practices

regarding the disclosure of customers’ perscnal information. 15

U.S.C. § 6801(a)(1).9 While the same requirement also applies to

non-affiliates, at Section 6801 (b) the GLBA further reguires that
financial institutions give consumers the ability to direct that
information not be provided to non-affiliates at all.

Significantly, the GLBA also comtains a savings clause

Ww W -1 ;1 d W N

preserving the ability of states to afford more protection
10'Eagainst digsemination of financial information than that
11 | specifically mandated by the GLBA itself. 15 U.S8.C. § 6B07

12 | provides that a “state statute... is not inconsistent with the

13 | provisions of this subchapter if the protection such statute...
14 || affords is greater than the protection provided under this

15 || subchapter.”

16 while the language of Section 6807 is clear in permitting
17| states to enact stricter fimancial privacy laws like SE1,

18 examina;ion of the legislative history further confirms Congress’
19| intent to allow more rigorous state regulation. The Conference

20 |l Report for GLBA, which provides reliable evidence oI

21§ congressional intent because it “represents the Iiral statement

22 of the terms agreed to by both houses” (Northwest Foregt Res.
23
fWhile the Northern District’s decision in B i
24y, city of Daly City, 275 F.Supp.2d 1118 (N.D. Cal. 2003) has
been vacated by the Ninth Circuit and consequently lacks
25 | precedential authority (Durming v. Citibank, N.A., 950 F.2d 1418,

1424 n. 2 (5% Cir. 1991), its reasoning is faulty in any event.

26 || 1n finding the GLBA inapplicable, Dalv City incorrectly
determined that the GLBA does not regulate affiliate information
27| sharing. This Court finds that the GLBA, unlike the FCRA, does
in fact encompass general sharing of consumer information between
28 | affiliates.

11
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Y o T M I O TR ST E 39 B25TE 83 F% (o cix. 1996).,. confizms
5| that *[oln privacy, states can continue to enact legislation of a
3 || higher standard that the Federal standard.” 145 Cong. Rec.

4l 13913, at 513515 (Nov. 4. 1988). Senator Sarbanes, who authored
5| the state law savings clause that ultimately became Section €807,
6| explained as follows:
7 [W]e were able to include in the conference report an
amendment that I proposed which ensures that the Federal
8 Government will not preempt stronger State financial privacy
laws that exist now or may be enacted in the future. As a
S result, States will be free to enact stronger privacy
pafeguards if they deem it appropriate.
10 .
145 Cong. Rec. 213788, at §13785 (Nov. 3, 1899) (statement of Sen.
11§ Sarbanes).’
12 Consequently it is clear that Congress intended that states
12| be zfforded the right to regulate consumer financial privacy con
14 | behalf of their citizens in adopting statutes more protective in
15§ that regard than the provisions of the GLEA.®' This permites state
16|l 1aw like SB1, and weighs heavily against the preemption argument
17
18 as summarized in the Points and Authorities in Support of
Defendants Lockyer's and Garamendi’s Motion to Dismiss (at 19:6-
15} 18), members of the House of Representatives interpreted the GLBA
state-law savings clause in the same way. Representative
20§ LaFalce, the Ranking Member of the House Banking & Financial
Services Committee, for example, stated that “the conference
21| report totally safeguards stronger state consumer protection laws
in the privacy area.” 145 Cong. Rec. E2308, at E2310 (Nov. I,
22 | 1999) (statement of Rep. La Falce).
23 *while Plaintiffs contend that the savings clause of Section
6807 ie limited only to Title V of the GLBA (given the statutory
24 | reference to “this subchapter”), that argument is of no real
moment since the FCRA preemption clause is inapplicable to the
25| subject matter presently before the Court in any event. Hence
rhe capes cited by Plaintiffs for the proposition that a savings
26 || clause expressly limited to one act does not apply to other
statutes (see, e.g., United States v, Locke, 525 U.S. B9, 106
27{ (2000)) are inapplicable. In addition, as indicated above, the
legislative intent in permitting states to enact more protective
28 privacy regulations appears clear.
12
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advanced by plaintiffs.’ Ses Exxon Mobil Corp. v. U.S. ERA, 217
r.3d at 1254.

Plaintiffs attempt to portray the GLBA as inapplicable
because of a preemption clause recognizing the FCRA. That
argument fails. Although Title V of the CLBA does recogize that
wnothing in this title ghall be construed to modify, limit, or
supersede the operation of the Fair Credit Reporting Act.” (15
U.s.c. § 6806), as demonstrated above +he FCRA does not apply to
general sharing of information by financial institutions with
either affiliates or third party nonaffiliates.® Consequently
Section 6806 was intended only to preserve the FCRA's specific
consumer protections with respect to consumer reporting, and does
not operate to limit the GLBA's explicit preservation, at Secticn

6807, cf states’ rights to enact more stringent financial privacy

laws.

CONCLUSION

mhe Court finds that the provisions of SB1 are not preempted
by the FCRA, whose overriding purpose is to regulate the use and
digsemination of consumer reports. Instead, limitations on the
sharing of personal fipnancial information between financial

institutions in non-credit reporting situations are specifically

ssimilarly, Plaintiffs’ reliance on the Fair and Accurate
Credit Transactions (*FACT”) Act, which amended certain
provigions of the FCRA in 2003, is also misplaced. While the
FACT Act does impome restrictions on consumer solicitations for
marketing purposes (at 15 U.S.C. § 16818-3), it does not purport
to regulate, like the GLBA, affiliate information sharing in
general and does not evince any congressional intent to do soO.

13
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to enact more stringent privacy regulatzons in that regard,

therefore permitting state laws like SBl. Plaintiffs’
SB1 must be invalidated conseguently fails. Because Plaintiffs’
entire lawsuit is premised orn that contention, summary judgment

‘on behalZ of the Defendants is hereby granted.

IT IS5 SO ORDERED.

paTEp: 0N ‘80 X

¢saim that

_‘—-a'l'lows states
TR

<

MORRISON C. ENGLAND, Jr N
UNITED STATES DISTRICT JUDGE

14
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(“plaintiffs”) have sued various California state officials
(Attorney General Bill Lockyer, Department of Insurance
Commissioner John Garamendi, Commissioner of the Department of
Corporations William P. Wood, and Commisgsioner of the Department
of Financial Institutions Howard Gould) in an attempt to prevent
certain provisions of California law dealing with the
dissemination of personal financial information from taking
effect. Defendants Lockyer and Garamendi now move to dismiss
Plaintiff's complaint for failing to state a claim upon which
relief can be granted pursuant to Federal Rule of Civil Procedure
12(b) (6).* Plaintiffs have concurrently moved for summary
judgment, arguing that the California law in questiocn is
expressly preempted by federal statute. Defendants Gould and
Wood, in response, have filed a cross-motion for summary judament
on essentially the same grounds as the aforementioned Motion to
Dismiss filed on behalf of Defendants Lockyer and Garamendi.
Because all parties agree that this matter hinges on a legal
guestion of preemption with no disputed factual contentions,? the

Court elects to treat Lockyer and Garamendi’s request for

‘ynless otherwise noted, all references to “Rule” oxr “Rules”
are to the Pederal Rules of Civil Procedure.

2ps pointed out in Plaintiffs’ Oppositien to Defendant Wood
and Gould’s Cross-Motion for Summary Judgment (p. 1, n. 1),
Plaintiffs do not dispute the undisputed facts proffered by Wood
and Gould in support of said motion, and Wood and Gould, in turn,
do not dispute Plaintiffs’ factual assertions, agreeing that the
facts here are uncontroverted, “thus leaving this case a guestion
of law.” {(Wood and Gould’s Opposition to Plaintiff’s Motion for
Summary Judgment, 5:12-15). In addition, Defendants Lockyer and
Garamendi concede that the same disputed legal issues are
dispositive of both Plaintiffs’ Motion for Summary Judgment and
their Motion to Dismiss. (See Defendants’ Reply memorandum, p.
1).
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1 dismissal as a Motion for Summary Judgment under Rule 56, and

2 will resolve the matter by way of cross motions for summary

3 || judgment. For the reasons sét forth below, the Court determines
4| that Plaintiffs’ lawsuit is legally untenable and accordingly

5| grants summary judgment in favor of the Defendants.?®

6

7 BACKGRQUND

8

9 In 2003, California enacted the California Financial

10 || Information Privacy Act, which becomes operative on July 1, 2004
11| as california Financial Code sections 4050-4059. Known popularly
12 | as »gBi" after the Senate Bill which introduced the legislation,
13 | 8B1 imposes certain restrictions on the dissemination of persocnal
14 )| financial information both between affiliated business

15 | institutions and as to non-affiliated third parties.

16 In requiring that consumers be given control over the

17| transmittal of such financial information, either through “opt-
18l out” provisions in the case of affiliated institutions or express
19l consent for disclosure to non-affiliates, SBI affords greater

20 | privacy protection than federal legislation. Title V of the

21 ! Gramm-Leach-Bliley Act of 189%, 15 U.5.C. §§ 6801-6B0%9 (“GLBA"),
22 || expresses congressional will that »each financial institution has
23|l an affirmative and continuing obligation to respect the privacy

24l of its customers and to protect the security and confidentiality

25

3rhis Amended Memorandum and Order supersedes the Memorandum
26 |l and Order filed June 30, 2004 in this matter. The minor
modifications contained in this amended version do not change the
27§l gubstance of the Court’s original order (for purposes of emphasis
and clarification, footnotes 4 and 5 have been added to the

28 | amended order, and footnote 12 has been modified accordingly}.

3
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of those customers’ nonpublic personal information.” 15 U.8.C. 5§
6801 (a). The GLBA requires every financial institution to
provide, at least annually, a clear and conspicuous disclosure of
its policies and practices regarding the disclosure of customers’
personal information to both affiliates and to non-affiliated
third parties. 15 U.S.C. § 6803(a) (1). Wwith respect to non-
affiliate disclosure, the GLBA requires that consumers be
afforded the opportunity to direct that their personal
information not be disciosed.

Because § 6807(b) of the GLBA expressly allows states to
enact consumer protection statutes providing greater privacy
protection, California contends that its passage of SBl was
proper. GLBA’s savings clause in that regard provides as
follows:

(b) Greater protection under State law. For purposes of

rhis section, a State statute, regulation, order, or

interpretation is not inconsistent with the provisions of
this subchapter if the protection such statute, regulation,
order, or interpretation affords any person is greater than
the protection provided under this subchapter....
plaintiffs’ complaint, on the other hand, seeks to
invalidate SB1 by arguing that its provisions are expressly
preempted by the Fair Credit Reporting Act, 15 U.s.C. §§ 1681~
1681x (“FCRA”), and that consequently SBl violates the Supremacy
Clause of the United States Constitution. Although the stated
purpose of the FCRA is to protect consumers from unfair or
inaccurate credit reporting, rather than information sharing more
generally, Plaintiffs seize on a preemption provision within the
statute that they argue prohibits state regulation of any

information sharing between affiliates:

4
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"No requirement or prohibition may be imposed under the laws
of any State-

(2) with respect to the exchange of information among
persons affiliated by common ownership or common corporate
control, except that this paragraph shall not apply with
respect to subsection (a) or (¢} (1) of section 2480e of
title 9, Vermont Statutes Annotated (as in effect on
September 30, 1996).....

15 U.5.C. § 1681t (b) (2).
plaintiffs further seek injunctive relief to prevent SBl

from becoming operative on July 1, 2004.

STANDARD

mhe Federal Rules of Civil Preocedure provide for summary
judgment when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment
as a matter of law.” Fed. R. Civ. P. 56{c). One of the
principal purposes of Rule 56 is to digpose of factually

unsupported claims or defenses. Celotex Corp. V. Catrett, 477

U.S. 317, 325 (1986).
Summary judgment is appropriate where, as here, a case
hinges solely on questions of law. See Edwards v. Aguillard, 482

U.s8. 578, 595-96 (1987}.

ANALYSIS

In arguing that SBl is expressly preempted by federal law,

5
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Plaintiffs have to show either that Congress has explicitly

defined the extent to which its enactments displace state law

J(English v, Gen. Elect. Co., 496 U.S. 72, 78-79 (1980)), or

alternatively that in the absence of such explicit language it
can nonetheless be inferred that preempticn should occur because
federal regulation on the subject is “sc pervasive as to make
reasonable the inference that Congress left no room for the
States tec supplement it.” (citation omitted.). Bank of America

v. Citv & Countv of Sar Francisco, 309 F.3d 551, 558 (9% Cir.

2002). 1In determining whether federal law preempts state law,
this Court’s tasﬁ is to “ascertain the intent of Congress.” 1d.
at 557-58. Indeed, congressional purpose is the “ultimate
touchstone” of preemption analysis. Qxygenated Fuels Ags'n Inc,
v. Davis, 331 F.3d 665, 668 (9% Cir. 2003), citing Lorillard
Tohacco Co. v. Reilly, 533 U.S. 525, 541 (2001).

In addition, because the provisions of SBl relate to
consumer protection vis-a-vis perscnal financial information (so
as to prevent unfair business practices), the subject matter of
the legislation extends to the state’s historic police powers.

See Cal. v. ARC Am. Corp., 490 U.S. 93, 101 (1989). This

triggers a heightened presumption against preemption. Cipollone
v, Liggett Group, Inc., 505 U.S. 504, 518 (1892) (In analyzing
whether or not federal law expressly preempts state law, courts
“must construe [the federal law] provisions in light of the
presumption against the pre-emption of state police power

regulations,” thereby requiring a “narrow reading” of the federal

law provision); Cal, v. ARC Am. Corp. 4590 U.5. at 101

(rappellees must overcome the presumption against finding pre-

6
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emption of state law in areas traditionally regulated by the
States...”)); Gen, M s Corp. v. Abrams, 897 F.2d4 34, 41-42 (2d
cir. 1950) (“Because consumer protection law is a field
traditionally regulated by the states, compelling evidence of an
intention to preempt is required in this area.”).

With these guidelines in mind we now turn to the federal
statutory scheme claimed by Plaintiffs to preempt SBl. The
stated purpose and scope of the Fair Credit Reporting Act, as set
forth in the first section entitled “Congressional findings and
statement of purpose,” is to regulate consumer reporting agencies
and ensure the accuracy and fairness of credit reporting. 15
U.8.C. § 1681.° To that end, the FCRA menitors the compilation,
dissemination and use cof “consumer reports,” a term defined as
including any communication by a consumer reporting agency of

information bearing on specified characteristics used or expected

*The following sgspecific findings were made in Section 1681
with respect to the FCRA:

“{1) The banking system is dependent upon fair and accurate
credit reporting. Inaccurate credit reports directly impair
the efficiency of the banking system, and unfair credit
reporting methods undermine the public confidence which is
essential to the continued functioning of the banking
system,

{2} An elaborate mechanism has been developed for
investigating and evaluating the credit worthiness, credit
standing, credit capacity, character, and general reputation
of consumers.

(3} Consumer reporting agencies have assumed a vital role in
assembling and evaluating consumer credit and other
information on consumers.

{4) There is a need to insure that gonsumer reporting
a cies exercise t

agencies exercise their grave regponsibilities with
fairness, impartiality, and a respect for the consumer’
right to privacy. (emphasis added)

7
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to be used or collected in wheole or part as a factor in
determining a consumer’s eligibility for credit, insurance,
employment, or other specifically enumerated permissible
purposes. 15 U.8.C. § 16Bla(d) (1). The FCRA defines a consumer
reporting agency as “any person which... regularly engages in...
the practice of assembling or evaluating consumer credit
information or other information on consumers for the purpose of
furnishing consumer reports to third parties...” 15 U.5.C. §
168la(f) .

Information not constituting a “consumer report” is not

governed by the FCRA. See, e.g., Individual Reference Serv.

Group, Inc. v. Fed. Trade Comm’n, 145 F.Supp.2d &, 17 (D.D.C.
2001) (“The FCRA does not regulate the dissemination of
information that is not contained in a ‘consumer report.'”),

aff*d, Trans Unjon LLC v. Fed. Trade Comm’n, 255 F.3d 42 (D.C.
Cir. 2002). As noted by the Seventh Circuit in Ippolito v. WNS,

Inc., 864 F.2d 440 (7% Cir. 19588},
“not all report containing information on a consumer are
“consumer reports.” To constitute a “consumer report,” the
information contained in the report must have been “used or
expected to be used or collected in wheole or in part” for
one ¢f the purposes set out in the FCRA.”
864 F.2d at 449,
The Ippolito court goes on to unequivocally conclude, on the
basis of pertinent legislative history, that the FCRA does not
apply to reports ceollected for “business, commercial or
professional purposes” that do not fall within the purview of the
FCRA as a “consumer report.” Id. at 452.

In addition, the provisions of the FCRA itself make this

distinction. The definition of a “consumer report” subject to

8
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the FCRA was amended in 1996 to exclude communication among
affiliates of any report containing information solely as to
transactions or experiences between the consumer and the person
making the report. 15 U.8.C. § 1681(d) (2} (A)(ii}. By excluding
such information from the definition of a “consumexr report,”
Congress made it clear that such information was not subject to
the FCRA’s requirements, which are not intended to regulate the
simple sharing of information between affiliates for commercial
purposes .’

The FCRA preemption provision upon which Plaintiffs premise
their argument in this case must necessarily be viewed in the
context of the statutory framework as a whole, especially since,
as discussed above, in a preemption case like this one, the
preempting statute must be read both narrowly and with a
!/

/7
//
//
/7
/!

*aAs discussed above, the stated purpose of the FCRA is to
promote fair and accurate credit reporting. See 15 U.S.C. §
1681 (a). Unfair and/or inaccurate credit reporting may have an
immediate and detrimental report on a consumer’'s ability to
obtain and/or extend credit, to obtain more favorable credit
terms, or to obtain employment. The Court has been unable to
locate any reference in the FCRA, or in the subseguently enacted
Fair and Accurate Credit Transactions {“FACT") Act {(which amended
certain provisions of the FCRA in 2003}, to support Plaintiffs’
theory that either or both of those pieces of legislation had the
purpose of promoting Plaintiffs’' commercial revenue through
general sharing of personal information.

9
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presumptiocn against finding preemption.® While Section
1681t (b} {2) does indicate on its face that "no requirement or
prohibition may be imposed under the laws of any State... with
respect to the exchange of information among persons affiliated
by common ownership or common corporate control,” it is a
«fundamental canon of statutory comstruction that the words of a

statute must be read in their context and with a view to their

place in the overall statutory scheme.” FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 133 (2000), gquoting Davis

v. Mich. Dept of Treasury, 489% U.S. 803, 803 (1989); Exxon Mobil

Corp. v. U.S. EPA, 217 F.3d at 1249 (™in interpreting the intent

of Congress it is essential to consider the statute as a
whole.”)} .

To interpret the FCRA preemption provision as preventing any
state regulation of information sharing between affiliates, as
argued by Plaintiffs, ignores the fact that the FCRA expressly

removed such information from the purview of the FCRA in Section

éplthough Plaintiffs urge the Court to focus solely on the
“plain language” of the FCRA preemption statute, in isolation,
the Supreme Court has recognized in a case involving statutory
interpretation that “the meaning of words depends on their

context.” Shell Qil Co., v. Iowa Department of Revenue, 488 U.S.
19, 25 (1988). Shell Qil goes on to dquote Judge Learned Hand’'s

apt remark in this regard: “Words are not pebbles in alien
juxtaposition; they have only a communal existence; and not only
does the meaning of each interpenetrate the other but all in
their aggregate take their purport from the setting in which they
are used...'” Id. at 25, fn. 6 (citations omitted). Moreover,
and even more specifically for purposes of the present case, in
Medtronic v. Lohr, 518 U.5. 470, 485, the Supreme Court
reiterated that while the analysis of the scope of [al preemption
statute begins with its text, the court’s interpretation “does
not occur in a textual vacuum.” Also relevant is “the structure
and purpose of the statute as a whole,” as revealed by
congressional purpose. 1Id. at 486. See also Dept. of Revenue of
Oreaon v. ACF Industries, 510 U.S. 332, 343-44 {1994) .

10
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1681a(d) (2) (A} (ii) .7 It makes noc sense to exempt such
information sharing in one part of the statute, then argue
through a later preemption provision that the FCRA, though not
governing such exchange, nonetheless prevents states from doing
so. Instead, the only reasonable reading of the FCRA preemption
provision is that it prevents states from enacting laws that
prohibit or restrict the sharing of gonsumer reports among
affiliaces.® This comports with the stated purpose of the FCRA
as regulating consumer reporting agencies to ensure the accuracy
and fairness cf credit reports. 15 U.S5.C. § 1681. Contrary to
the position espoused by Plaintiffs, the FCRA preemption
provision does not broadly preempt all state laws regulating
information sharing by affiliates, whatever the purpose or
context.

Examination of Title V of the Gramm-Leach-Bliley Act of
1999, which sets forth basic privacy protections that must be
provided to consumers by financial institutions, demonstrates
that it, and not the FCRA, encompasses the kind of information
sharing at issue in this case. The GBLA applies to information

sharing by both affiliare organizations and non-affiliated third

7In addition, the fact that the FCRA preemption statute
specifically excludes a pre-existing Vermont credit reporting
statute supports the proposition that the FRCA statute was not
intended to preempt information sharing in non-credit reporting
situations, since otherwise there would have been no need to
refersence the Vermont statute.

8plaintiffs argue that because other preemption provisions
of the FCRA, unlike Section 1681t (b) (2}, do specifically
reference consumer reports (see, for example, Section
1681t (b} (1)), Section 1681t (b) (2) must necessarily be read more
broadly. That argument fails, however, simply because the FCRA
does not regulate affiliate information sharing.

11
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parties. With regard to affiliates, the GLBA reguires that
financial institutions disclose their policies and practices
regarding the disclosure of customers’ personal information. 15
U.s.C. § 6801(a)(1).? While the same requirement also applies to
non-affiliates, at Section 6801(b} the GLBA further requires that
financial institutions give consumers the ability to direct that
information not be provided to non-affiliates at all.

Significantly, the GLBA also contains a savings clause
preserving the ability of states to afford more protection
against dissemination of financial information than that
specifically mandated by the GLBA itself. 15 U.8.C. § 6807
provides that a “state statute... is not inconsistent with the
provisions of this subchapter if the protection such statute...
affords is greater than the protection provided under this
subchapter.”

While the language of Section 6807 is clear in permitting
states to enact stricter financial privacy laws like SBl,
examination of the legislative history further confirms Congress’
intent to allow more rigorous state regulation. The Conference
Report for the GLBA, which provides reliable evidence of
congressional intent because it “represents the final statement

of the terms agreed tc by both houses” {(Northwest Forest Res.

while the Northern District’s decision in Bank of America
v. City of Daly City, 278 F.Supp.2d 1118 (N.D. Cal. 2003) has

been vacaced by the Ninth Circuit and consequently lacks
precedential authority (Durning v, Citibank, N.A., 950 F.2d 1419,
1424 n. 2 (9" Cir. 1991), its reasoning is faulty in any event.
In finding the GLBA inapplicable, Daly City incorrectly
determined that the GLBA does not regulate affiliate information
sharing. This Court finds that the GLBA, unlike the FCRA, does
in fact encompass general sharing of consumer information between
affiliates.

12
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Council v. Glickman, 82 F.3d 825, 835 (8% Cir. 19%96)}), confirms

that “[oln privacy, States can continue to enact legislation of a
higher standard than the Federal standard.” 145 Cong. Rec.
513913, at 513915 (Nov. 4. 1988). Senator Sarbanes, who authored
the state law savings clause that ultimately became Section 6807,
explained as follows:
[Wle were able to include in the conference report an
amendment that I proposed which ensures that the Federal
Government will not preempt stronger State financial privacy
laws that exist now or may be enacted in the future. As a
result, States will be free to enact stronger privacy
safeguards if they deem it appropriate.

145 Cong. Rec. 213788, at S13785 (Nov. 3, 1999) {(statement of Sen.
Sarbanes) .'°

Consequently it is clear that Congress intended that states
be afforded the right to regulate consumer financial privacy on
behalf of their citizens in adopting statutes more protective in
that regard than the provisions of the GLBA.'' This permits state

law like SBl, and weighs heavily against the preemption argument

Was summarized in the Points and Authorities in Support of
Defendants Lockyer’s and Garamendi’s Motion to Dismiss (at 19:6-
18), members of the House of Representatives interpreted the GLBA
atate-law savings clause in the same way. Representative
LaFalce, the Ranking Member of the House Banking & Financial
cervices Committee, for example, stated that “the conference
report totally safeguards stronger state consumer protection laws
in the privacy area.” 145 Cong. Rec. EZ2308, at E2310 (Nov. 8,
1999) (statement of Rep. La Falce).

llghile Plaintiffs contend that the savings clause of
Section 6807 is limited only to Title V of the GLBA (given the
statutory reference to “this subchapter”), that argument is of no
real moment since the FCRA preemption clause is inapplicable to
the subject matter presently before the Court in amny event.
Hence the cases cited by Plaintiffs for the proposition that a
savings clause expressly limited to one act does not apply to
other statutes (see, e.g., United States v. Locke, 529 U.S. 89,
106 (2000)) are inapplicable. In addition, as indicated above,
the legislative intent in permitting states to enact more
protective privacy regulations appears clear.

13
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advanced by Plaintiffs. See Exxon Mobil Corp. v. U.S. EPA, 217

2| F.3d at 1254.

3 Plaintiffs attempt to portray the GLBA as inapplicable

4 | because of a preemption clause recognizing the FCRA. That

5l argument fails. Although Title V of the GLBA does recognize that
6 | "nothing in this title shall be construed to modify, limit, or

7| supersede the operation of the Fair Credit Reporting Act,” (15

sl U.s.c. § 6806), as demonstrated above the FCRA does not apply to
9| general sharing of information by financial institutions with

10l either affiliates*® or third party nonaffiliates. Consequently

11| Section 6806 was intended only to preserve the FCRA‘s specific
12‘lconsumer protections with respect to consumer reporting, and does
13 || not operate to limit the GLBA's explicit preservation, at Section

14 || 6807, of states’ rights to enact more stringent financial privacy

15§ laws.

16

17 CONCLUSION

18

i8 The Court finds that the provisions of SBl are not preempted

20| by the FCRA, whose overriding purpose is to regulate the use and
21| dissemination of consumer reports. Instead, limitations on the
22 || sharing of personal financial information between financial

23 || institutions in non-credit reporting situations are specifically

24 | contemplated by the provisions of the GLBA, which allows states

25

2gimilarly, Plaintiffs’ reliance on the FACT Act in this

26 || regard is also misplaced. While the FACT Act does impose
restrictions on consumer solicitations for marketing purposes (at
27}l 15 U.S.C. § 1681s-3), it does not purport to regulate, like the
GLBA, affiliate information sharing in general and does not

28| evince any congressional intent to do so.
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to enact more stringent privacy regulations in that regard,

therefore permitting state laws like SBl. Plaintiffs’ claim that

SB1 must be invalidated consequently fails. Because Plaintiffs
entire lawsuit is premised con that contention, summary judgment

on behalf of the befendants is hereby granted.
IT IS SO ORDERED.

patep: UL 8 2604

MORRISON C. ENGLAND, Jxr-
UNITED STATES DISTRICT JUDGE

15
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{9-11, [8-11, [7-1] (bk) [Entry date 05/11/04]

RETURN OF SERVICE executed upon defendant Bill Lockyer,
defendant Howard Gould, defendant William P Wood, defendant
John Garamendi on 4/21/04 (hk) {Entry date 05/11/04]

ANSWER by defendant Howard Gould, defendant William P Wood
to complaint [1-1] (hk) [Entry date 05/12/04]

NOTICE OF MOTION AND MOTION to dismiss by dfts Bill
Lockyer and John Garamendi; motion TO BE HEARD by Judge
Morrison C. England Jr; Motion Hearing Set For 9:00
06/14/04 (nac} [Entry date 05/17/04]

MEMORANDUM OF POINTS AND AUTHORITIES by dfts Bill Lockyer
and John Garamendi in SUPPORT of motion to dismiss by dfts
Bill Lockyer and John Garamendi [15-1] (nac)

[Entry date 05/17/04]

APPENDIX of legislative and non-federal authorities by dfts
Bill Lockyer and John Garamendi in support of motion to
dismiss [15-1] {(nac) [Entry date 05/17/04]

NOTICE OF MOTION AND MOTION for cross-summary judgment by
dfts Howard Gould, William P Wood or in the alternative
for partial summary judgment by dfts Howard Gould, William
P Wood motion TO BE HEARD by Judge Morrison C. England Jr ;
Motion Hearing Set For June 14, 2004 at 9:00 am (hk)
[Entry date 06/01/04]

APPENDIX by plaintiff American Bankers regarding [18-1] (hk)
[Entry date 06/01/04]

RESPONSE by Howard Gould, William P Wood to motion for
summary judgment by plaintiff American Bankers [7-1] (hk)
[Entry date 06/01/04]

APPENDIX by Howard Gould, William P Wood to response to
motion for summary judgment [20-1] (hk)
[Entry date 06/01/04]

RESPONSE by Howard Gould, William P Wood to statement of
undisputed facts [11-1] (hk) [Entry date 06/01/04]

STATEMENT by Howard Gould, William P Wood of undisputed
facts in support of [23-1], in support of [23-2] (hk}
[Entry date 06/01/04]

LODGED order re summary judgment by defendant Howard Gould,
defendant William P Wood (hk) [Entry date 06/01/04]
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5/28/04

5/28/04

6/1/04

6/1/04

6/1/04

6/1/04

6/7/04

6/10/04

6/10/04

6/15/04

6/21/04

6/28/04

25

18

26

27

28

29

31

32

33

34

PROOF OF SERVICE by defendant Howard Gould, defendant'
William P Wood of [0-0], [24-1}, [22-1], [21-1], [20-1] (hk)
[Entry date 06/01/04]

RESPONSE by plaintiff American Bankers to motion to dismiss
by dfts Bill Lockyer and John Garamendi [15-1] (hk)
[Entxry date 06/02/04]

RESPONSE by defendant Bill Lockyer, defendant John
Garamendi to motion for summary judgment by plaintiff
American Bankers [7-1] (hk) [Entry date 06/02/04]

RESPONSE by defendants Bill Lockyer and John Garamendi to
statement of undisputed facts [11-1] (hk)
[Entry date 06/02/04]

APPENDIX by dfts Bill Lockyer, John Garamendi (hk)
[Entry date 06/02/04]

MINUTE CORDER motion for cross-summary judgment by dfts
Howard Gould, William P Wood [23-1)] HEARING RESET FOR 9:00
6/28/04, motion for partial summary judgment by dfts Howard
Gould, William P Wood [23-2] HEARING RESET FOR 9:00
6/28/04, motion to dismiss by dfts Bill Lockyer and John
Garamendi [15-1] HEARING RESET FOR 9:00 6/28/04, motion for
summary judgment by plaintiff American Bankers [7-1]
HEARING RESET FOR 9:00 6/28/04 (cc¢: all counsel) (hk)
[Entry date 06/02/04]

REPLY to response to motion to dismiss by dfts Bill Lockyer
and John Garamendi [15-1] (hk) [Entry date 06/08/04]

OPPOSITION by pltfs to motion for cross-summary judgment by
dfts Howard Gould, William P Wood [23-1], to motion for
partial summary judgment by dfts Howard Gould, William P
Wood [23-2]; AND... (nac) [Entry date 06/14/04]

.. .REPLY to response to motion for summary judgment by pltfs
[7-1]1 (nac) [Entry date 06/14/04] [Edit date 06/14/04]

JOINT Status Report by plaintiffs, defendants (mml)
[Entry date 06/16/04]

REPLY to response to motion for cross-summary judgment by
dfts Howard Gould, William P Wood [23-1], motion for
partial summary judgment by dfts Howard Gould, William P
Wood [23-2] (hk) [Entry date 06/22/04]

MINUTES before Judge Morrison C England Jr: Motion to
Dismiss by dfts Bill Lockyer and John Garamendi [15-1]
SUBMITTED; Motion for Summary Judgment by plaintiff
American Bankers [7-1] SUBMITTED - C/R Diane Shepard (mml)
[Entry date 06/29/04]
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6/30/04 35 ORDER by Judge Morrison C. England Jr ORDERING summary
judgment on behalf of the dfts [23-1], [15-1] GRANTED CASE
DISMISSED (cc: all counsel} {(nac)

6/30/04 36 JUDGMENT entered pursuant to the court order issued this
date by Judge Morrison C. England Jr (cc: all counsel) {nac)

7/1/04 37 NOTICE OF APPEAL by plaintiffs from District Court decision
re Judgment [36-1] (fee status PAID receipt# 205 6819);
forms given (mml) [Entry date 07/02/04]

7/1/04 38 CERTIFICATE OF SERVICE by pltfs of Notice of Appeal [37-1]
{(mml) [Entry date 07/02/04]

7/2/04 39 MATLED case information/docket fee payment notice, copy of
Notice of Appeal and appealed 6/30/04 judgment [36-1] to
9th Circuit Court of Appeals, copy of appeal and docket
sheet to all parties {(mml)

7/9/04 40 - -~ AMENDED MEMORANDUM AND ORDER by Judge Morrison C. England
Jr ORDERING summary judgment on behalf of the defendants is
hereby GRANTED (cc: all counsel) {(mdk)

7/9/04 41 AMENDED JUDGMENT is hereby entered in accordance with the
amended court order by Judge Morrison C. England Jr [40-1]
(cc: all counsel) (mdk)

7/9/04 42 TRANSCRIPT DESIGNATION and Ordering Form for dates
6/28/04re appeal [37-1] (hk) [Entry date 07/12/04]

7/12/04 -- NOTIFICATION by 9th Circuit of Appellate Docket Number
04-16334 (hk)

7/13/04 43 AMENDED NOTICE OF APPEAL by plaintifffrom District Court
decision re judgment [41-1] ( fee status not paid ) (hk)
[Entry date 07/14/04]

7/16/04 44 MAILED case information/docket fee payment notice, copy of
Notice of Appeal and appealed 7/9/04 judgment [41-1] to 9th

Circuit Court of Appeals, copy of appeal and docket sheet
to all parties (hk)
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CERTIFICATE OF SERVICE

1 hereby certify that I have caused a copy of the Excerpts of Record to

be served this 2nd day of August, 2004 as follows:

By Federal Express, next business day delivery

SUSAN HENRICHSEN
CATHERINE YSREAL
Department of Justice

110 West A Street

Suite 1100

San Diego, California 92101
Telephone: 619-645-2080
Telecopy: 619-645-2062

KIMBERLY GAUTHIER

JUDITH A. CARLSON

Department of Corporations

1515 K Street, Suite 200
Sacramento, California 95814-4052
Telephone: 916-327-1626
Telecopy: 916-445-6985

-

Keith A. Noreika




