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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 
 
 
In the Matter of:    ) 
      ) 
TSA Stores, Inc. (The Sports Authority) ) CG Docket No. 02-278 
      ) 
Petition for Declaratory Ruling with ) 
Respect to Certain Provisions of the ) 
Florida laws and regulations  ) 
 
 

PETITION FOR DECLARATORY RULING 
 
 TSA Stores, Inc. (“TSA”), pursuant to § 554(e) of the Administrative Procedure 

Act, 5 USC § 554(e), and § 1.2 of the Commission’s rules, 47 CFR § 1.2, respectfully 

requests the Commission to issue, on an expedited basis, a declaratory ruling that § 

501.059, Florida Statute, is preempted as applied to interstate telephone calls made to 

residential lines using a prerecorded voice, where the call is made to a person with whom 

the caller has an established business relationship at the time the call is made.  As 

explained further herein, the subject section of the Florida statute is preempted by § 227 

of the Telephone Consumer Protection Act (“TCPA”) and the implementing regulations 

of this Commission.  The requested relief is necessary in order to terminate a controversy 

and remove uncertainty concerning TSA’s conflicting obligations under state and federal 

law, and should be granted on an expedited basis in order to prevent continued 

enforcement action against a client of TSA by the State of Florida. 
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DISCUSSION 

On or about January 7, 2004, The Sports Authority Florida, Inc. was served with a 

complaint for permanent injunction, civil penalties and other statutory relief 

(“Complaint”) by the State of Florida, Department of Agriculture and Consumer 

Services.  (The Sports Authority Florida was merged into TSA Stores, Inc. at the end of 

2003.)  That document is attached hereto as “Exhibit A,” amended as per number of 

violations, Amended Complaint attached as “Exhibit B.”  According to the Complaint, 

TSA violated § 501.059(4) of Florida statutes which makes it unlawful for telephone 

solicitors to make or cause any unsolicited telephone sales call to residents of the State of 

Florida if such residents’ number appears on the then quarterly “do-not-call” listing.  

Complaint, ¶ 8.  Florida also alleged that TSA violated § 501.059(7), which makes it 

unlawful to knowingly allow a telephone sales call to be made if such call involves an 

automated system for the playing of a recorded message when a connection is completed 

to the number called without a live operator introducing the recorded message.  Id. 

TSA has hired Smart Reply to place recorded calls to customers of TSA.  At all 

times, all calls placed by Smart Reply pursuant to this contract are placed solely to 

consumers with whom TSA has an “established business relationship” as that term is 

defined in the regulations implementing the Telephone Consumer Protection Act, 47 CFR 

§ 64.1200(f)(3), and/or to consumers who have expressly consented to receive telephone 

calls from TSA providing their telephone number to TSA.  7 FCC Rcd 8752, ¶ 31. 

TSA does maintain an internal “do-not-call” list as required by federal law and 

does not place telephone calls to persons who have made a “do-not-call” request to TSA.  
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At all times the messages delivered on behalf of TSA by Smart Reply complied with the 

disclosure requirements found in the FCC’s Regulations.  47 CFR § 64.1200(b). 

In its Answer to the Department’s Complaint, TSA pointed out that the cited 

portion of the Florida statute is in direct conflict with the Commission’s regulations 

implementing the TCPA.  The Answer is attached hereto as “Exhibit C,” Amended 

Answer attached hereto as “Exhibit D.”  Specifically, § 501.059(7)(a) of the Florida 

statute states that “[n]o person shall make or knowingly allow a telephonic sales call to be 

made if such call involves an automated system for the selection or dialing of telephone 

numbers or the playing of a recorded message when a connection is completed to a 

number called.”  Although Florida law exempts calls to established customers from the 

definition of “unsolicited telephonic sales call,” Florida Statute § 501.059(1)(c)(3), the 

Department has still attempted to enforce this statute against TSA despite the fact that its 

calls were placed solely to existing customers of TSA. 

TSA has compiled spreadsheets setting forth each alleged telephone number 

called in violation of state law as well as the date that person made a purchase from TSA, 

thus meeting the federal definition of “established business relationship.”  These exhibits 

can be provided upon request but are confidential and a trade secret, and will be used in 

response to the above referenced lawsuit, but are not attached to this document because 

TSA does not wish to publish the telephone numbers of its customers. TSA is willing to 

provide these documents under appropriate protective provisions. 

By contrast, the Commission’s rules provide that a person or entity may initiate a 

telephone call to a residential line “using an artificial or prerecorded voice to deliver a 

message without the express prior consent of the called party . . ” if the call is made “to 
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any person with whom the caller has an established business relationship at the time the 

call is made.”1 

In its TCPA Order released July 3, 2003, the Commission invited “any party that 

believes a state law is inconsistent with § 227 of our rules [to] seek a declaratory 

ruling.”2  In that same Order, the Commission described the principles that would guide 

its resolution of such petitions: 

Although section 227(e) gives states authority to impose more restrictive 
intrastate regulations, we believe that it was the clear intent of Congress 
generally to promote a uniform regulatory scheme under which 
telemarketers would not be subject to multiple, conflicting regulations.  
We conclude that inconsistent interstate rules frustrate the federal 
objective of creating uniform national rules, to avoid burdensome 
compliance costs for telemarketers and potential consumer confusion.  The 
record in this proceeding supports the finding that application of 
inconsistent rules for those that telemarket on a nationwide or multi-state 
basis creates a substantial compliance burden for those entities.3 
 
The provisions of the Florida statute that restrict the use of prerecorded messages, 

without creating an “established business relationship” exception, are inconsistent with 

the Commission’s rules when applied to interstate calls.  The State of Florida’s attempt to 

enforce that prohibition as to interstate calls subjects TSA to the “multiple, conflicting 

regulations” that the Commission has declared its intention to avoid.4  Specifically, in 

                                                 
1  47 CFR § 64.1200(a)(2), (a)(2)(iv) 
 
2 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and Order, 
18 FCC Rcd 14014, 14064-65 ¶ 84 (2003) (“TCPA Order”). 
 
3 Id. at 14064 ¶ 83 (emphasis added). 
 
4 The Florida statute applies to “telephone solicitors,” which are defined to include “any natural person, 
firm, organization, partnership, association, or a subsidiary or affiliate thereof, doing business in this state, 
who makes or causes to be made a telephonic sales call, including, but not limited to, calls made by use of 
automatic dialing or recorded message devices.” Fla. Stat. § 501.059(1)(e) (emphasis added).  “Doing 
business in this state,” in turn, is defined by the statute as “businesses who conduct telephonic sales calls 
from a location in Florida or from other states or nations to consumers located in Florida.” Id. § 
501.059(1)(h) (emphasis added).  By pursuing a complaint concerning an interstate call placed to a Florida 
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order to comply with Florida’s law, TSA must block all interstate calls to Florida 

residents with whom it has an EBR, or must arrange not to use prerecorded messages in 

connection with those calls. 

The State of Florida’s action also creates a controversy and subjects TSA to 

uncertainty concerning its obligations, thereby satisfying the standard for declaratory 

relief under the Administration Procedure Act and the Commission’s rules.5  

Accordingly, TSA requests that this Commission declare that § 501.059(7)(a) of the 

Florida statute is preempted.  Because interruption of TSA’s ability to leave prerecorded 

messages in Florida will disrupt TSA’s operations and is likely to cause significant loss 

of revenue TSA asks that the requested relief be granted on an expedited basis. 

Dated: February 1, 2005 

      Respectfully submitted, 
 
      COPILEVITZ & CANTER, LLC 
 

       
            
      William E. Raney 
      423 West Eighth Street, Suite 400 
\      Kansas City, Missouri 64105 
      816-472-9000 
      816-472-5000 (Facsimile) 

                                                                                                                                                 
resident, the Department has signaled its intention to rely upon this statutory grant of interstate authority to 
prohibit conduct that is lawful under the TCPA, contrary to congressional intent and this Commission’s 
announced policy. 
 
5 “The Commission may, in accordance with § 5(d) of the Administrative Procedure Act, on motion or on 
its own motion issue a declaratory ruling terminating a controversy or removing uncertainty.” 47 CFR § 
1.2. 
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CERTIFICATE OF SERVICE 

 
I, William E. Raney, do hereby certify that I have on this 1st day of February, 

2005, had copies of the foregoing delivered to the following, via Electronic Mail, as 
indicated: 

 
Louis Stolba 
Florida Department of Agriculture & Consumer Services 
Division of Consumer Services 
2005 Apalachee Parkway 
Tallahassee, FL  32399-6500 
Via Email: Stolbal@doacs.state.fl.us  
 
Erica McMahon 
Consumer & Governmental Affairs Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC  20554 
Via Email: Erica.McMahon@fcc.gov  
 
Best Copy and Printing, Inc. 
Portals II 
445 12th Street, S.W., Room CY-B402 
Washington, DC  20554 
Via Email: FCC@BCPIWEB.COM  
 

       
            
      William E. Raney 
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