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INTRODUCTION AND SUMMARY OF ARGUMENT

For the reasons provided below and those stated in the opening brief, the
District Court’s approval of the settlement should be reversed. Specifically,
Plaintiff-Appellees cannot show that class members who timely filed claims were
made whole prior to the cy pres distribution of millions of dollars to charity. In
addition, attorneys’ fees are excessive (on that issue Appellant Jo Batman relies on
the argument and authorities contained in her opening brief).

ARGUMENT

It is axiomatic that any money recovered on behalf of the class belongs to
the class members. The entire net settlement fund must be paid to those class
members who come forward and make claims unless and until those class
members are made whole. In Klier v. Elf Atochem N.A., Inc., 658 F.3d 468 (5"
Cir. 2011),” the Fifth Circuit clarified that no settlement money may be paid to cy
pres until every class member who has filed a claim as received 100% of the
alleged damages.

Plaintiff-Appellees do not challenge this basic principle. Instead, Plaintiff-
Appellees assert that:

[Tlhe claiming Class members will have been ‘made
whole.” The average additional revenue that Facebook is

! Plaintiff-Appellees are correct to point out at p. 45 of their Brief that in Klier the distribution of funds to charity
via cy pres would also have violated the settlement agreement, that fact does not change the black letter law and
basic common sense quoted above that where the distribution of funds to class members is feasible because they
filed claims that no cy pres distribution can occur until they are made whole.
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calculated to have earned per class member was only

between approximately $0.94 to $1.45. Thus, the $15

payment is not disproportionate to the damage suffered

by the vast majority of Class members. The cy pres

award of the remaining funds, which will be over 2

million, provides the next best relief to benefit the Class.

An additional distribution above the $15 would be unfair

to the Class members who had purposely not asserted

claims for monetary relief on the ground that they wanted

the monies to go to cy pres.
Plaintiff-Appellees’ Brief at 44. Plaintiff-Appellees contend “[t]he determination
of damages is complex, and Plaintiffs refer the Court to their Memorandum in
Support of their Joint Motion for Preliminary Approval (Dkt. 280), particularly
pages 17-23.” Id. n. 22. What Plaintiff-Appellees have done is to simply pick one
of three measures of damages to show that that particular measure (between $0.94
and $1.45) is far less than $15 for each class member who filed a claim. Plaintiff-
Appellees assert that any distribution above $15 would be unfair to the class
members who did not file claims.

Plaintiff-Appellees’ argument breaks down upon even a cursory evaluation
of its merits. Taking Plaintiff-Appellees’ argument to its logical conclusion, any
distribution to a single class member above $1.45 (the high range of this particular
measure of damages) would be unfair and a windfall. If Plaintiff-Appellees’

argument was correct then $15 would be far in excess of what is fair and they

certainly never should have agreed to increase the payment to filing class members
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from $10 to $15. However, the argument based on the “maximum $1.45 in
damages” is a straw man.

Plaintiff-Appellees, in their Second Amended Complaint, seek an “amount
equal to the greater of $750 per incident, or actual damages, any profits
attributable to FACEBOOK’s (and Does 1-100) illegal action, before taking into
account any actual damages, punitive damages, attorneys fees and costs, and any
other relief as may be appropriate.” Dkt. 22 at para. 118 (emphasis added).
Plaintiff-Appellees cannot simply chose the lowest available measure of damages
for the purpose of determining whether the class members are “made whole”
eschewing the larger measures, including $750 per violation. The class members
who filed claims were not “made whole” so long as a potential measure of
damages in a live cause of action could have resulted in damages in excess of what
they received. In this case, $15 is a far cry from the $750 in statutory damages that
were available.

Incredibly, in their pleadings filed in support of preliminary approval,
Plaintiff-Appellees point out all of the problems of proof associated with bringing
a statutory claim for $750 in damages. Dkt. 280 at 22-23. They do this to justify
the low settlement amount in this case and to justify the minimal distribution to the
class. However, in doing so they have clearly rendered themselves inadequate

counsel and should this case be remanded they should be disqualified from
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representing the class because in order to get this settlement approved they have
abandoned a viable and valuable right belonging to the class for the sake of their
meager settlement. But for now, one must merely compare the $15 received with
the $750 available in statutory damages to see that the class members who filed

claims were not remotely “made whole.”
CONCLUSION

The District Court’s approval of the settlement should be reversed.
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