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Unlawful stops legitimized after the fact?
By Marc Rotenberg

T

he police officer who
stopped Edward Strieff
outside a residence in
Salt Lake City had neither reasonable suspicion nor Terry-like circumstances. But the stop
led to a request for identification,
which led to a call to a police dispatcher, which led to a search for
outstanding warrants, which led to
the discovery of an unpaid traffic
ticket, which led to an arrest and
then a physical search, and then
to the discovery of methamphetamine and drug paraphernalia.
Strieff moved to suppress the drug
evidence arguing that the stop was
unlawful.
The attenuation doctrine permits the police to make use of evidence even where the initial stop
is unlawful. In Utah v. Strieff, 2016
DJDAR 5919 (June 20, 2016), the
Supreme Court held 5-3 that because there was no flagrant police
misconduct, the drug evidence
was admissible. But the ruling also
cast in stark relief two competing
views of the exclusionary rule and
raised significant questions about
the future of the attenuation doctrine as technology transforms the
policing realm.
Reversing a decision of the Utah
Supreme court, Justice Clarence
Thomas concluded that the discovery of an outstanding warrant
is an “intervening circumstance”
that satisfies the attenuation requirement. Thomas, writing for a
narrow majority, emphasized the
third factor of the attenuation doctrine — the absence of police misconduct — as against the purpose
of the exclusionary rule, to deter
police misconduct. He also stated
that this was an isolated incident,
not “part of any systemic or recurrent police misconduct.”
Justice Sonia Sotomayor and Justice Elena Kagan wrote separate
dissenting opinions. Sotomayor,
joined in part by Justice Ruth Bader Ginsburg, stated directly, “This
case allows the police to stop you
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on the street, demand your identification, and check it for outstanding traffic warrants — even if you
are doing nothing wrong. If the officer discovers a warrant for a fine
you forgot to pay, courts will now
excuse his illegal stop and will admit into evidence anything he happens to find by searching you after
arresting you on the warrant.“
Sotomayor provided a resounding defense of the exclusionary
rule: “a basic principle lies at the
heart of the Fourth Amendment:
Two wrongs don’t make a right.
When ‘lawless police conduct’
uncovers evidence of lawless civilian conduct, this Court has
long required later criminal trials
to exclude the illegally obtained
evidence.” And she underscored
the vast number of individuals
with outstanding misdemeanor
warrants — over 180,000 in Utah.

Drawing on reports from the Justice Department, she noted “Salt
Lake County had a ‘backlog of outstanding warrants’ so large that it
faced the “potential for civil liability.” The states and federal government maintain database with over
7.8 million outstanding warrants,
“the vast majority of which appear
to be for minor offenses.” In Ferguson, Missouri, the Department
of Justice found that 16,000 of the
21,000 residents have outstanding
warrants.
Kagan, in her dissent, agreed
with the court that the application
of the exclusionary turns out a balancing analysis, but concluded that
the court got the balance wrong.
Of particular concern is the intervening event, the uncovering of
the warrant. She writes “a circumstance counts as intervening only
when it is unforeseeable — not

when it can be seen coming from
miles away.” Even the police officer acknowledges that checking
for outstanding warrants during a
stop is the “normal” practice of the
Salt Lake City police. Following
the court’s earlier analysis of attenuation in Brown v. Illinois, 422
U.S. 590 (1975), should have produced the opposite result.
Kagan also piled up the evidence
on outstanding warrants. California leads the nation with 2.5 million outstanding arrest warrants,
“a number corresponding to about
9% of the adult population. “
As amicus curiae in this case,
EPIC warned the court that in the
age of interconnected databases,
it will become increasingly trivial
for the police to obtain information
subsequent to a stop that will justify
further inquiry. Thomas suggests
that such dragnet searches would
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produce a different outcome. But
Thomas ignored the rapid changes on policing practices — the use
of automatic license plate readers
and facial recognition — that will
make such dragnet searches routine, as well as the institutionalized training procedures, noted in
the dissents, in New York City and
even Salt Lake City.
The wall between physical world
and the digital world is becoming
increasingly permeable. It is not
difficult to imagine a world, a few
years from now, when the identification of individuals in public
spaces becomes highly automated. The subsequent search for
outstanding warrants, as well as
other incriminating information
or perhaps high “terrorism risk”
scores, will be part of the system,
effectively diminishing police discretion while routinizing police

surveillance. Police misconduct,
understood as the acts of particular officers, will be a less significant concern. But routinized
policing functions — the integration of systems for identification,
tracking and analysis — will become prevalent. If the purpose of
the exclusionary rule is to stop
police misconduct and police misconduct is effectively minimized
due to routinization, the court will
have to pay closer attention to the
operation of these systems.
The Fourth Amendment challenge is also made more difficult
by the court’s decision in Herring
v. U.S., 555 U.S. 135 (2009), permitting an arrest and search even
when the warrant record check is
flawed. As EPIC noted in our amicus briefs for the court in both
Herring and Strieff, the problem of
police databases is not simply their
scope but also the extent of inaccurate data routinely maintained
about Americans.
Now that data provides an afterthe-fact justification to uphold a
stop that no one in Utah v. Strieff
argued was permissible.
Marc Rotenberg is president of
the Electronic Privacy Information
Center in Washington, D.C. and
coauthor (with Anita L. Allen) of
Privacy Law & Society (West 2016).
EPIC filed an amicus brief in Utah
v. Strieff.
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Development law will help meet need for affordable housing
By Constantine Baranoff

C

alifornia is on the cusp
of a development resurgence backed by tax
increment financing.
Tax increment financing was previously used by California’s redevelopment agencies as a financing
mechanism for affordable housing, community development and
economic development projects.
That framework was dissolved in
2012 with Gov. Jerry Brown’s dissolution of California redevelopment agencies, thereby removing
the primary financing mechanism
for redevelopment in California.
As the state recovers from the
Great Recession, construction is
booming, and the need for affordable housing is skyrocketing. Assembly Bill 2, which was approved
in September 2015, will provide
a mechanism to bridge the widening gap between community
needs and financing limitations.
For those unfamiliar with the
term, a “tax increment” is the increase in property taxes beyond a
specified base year amount, and is
used to secure financing for larger
projects. Prior to dissolution, local
redevelopment agencies used tax
increments to finance affordable
housing, community development
and economic development projects for more than 60 years.
AB 2 authorizes local government agencies to form new com-
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munity revitalization and investment authorities (CRIAs), which
may use tax increment and issue
debt to finance projects. CRIAs
will be empowered to invest in disadvantaged communities where
at least 80 percent of the census
tract land area meets the following conditions: (a) The annual

residents the opportunity to submit protests against the plan. In
the event of a majority protest, the
CRIA may not take any further
action to implement the plan. On
the other hand, if between 25 and
50 percent of the property owners
and residents file protests, then
the CRIA must call an election.

As the state recovers from the Great
Recession, construction is booming,
and the need for affordable housing is
skyrocketing. Assembly Bill 2, which
was approved in September 2015, will
provide a mechanism to bridge the
widening gap between community
needs and financing limitations.
median income is less than 80 percent of the statewide median income; and (b), at least three of the
following conditions exist: (i) high
unemployment (3 percent higher
than the statewide average), (ii) a
high crime rate (5 percent higher
than the statewide average), (iii)
deteriorated and inadequate infrastructure, and (iv) deteriorated
commercial and residential structures.
CRIAs will be required to secure the agreement of all taxing
entities in the plan area to divert
tax increment to the CRIA, including the county, city and any
special district. Local schools are
expressly prohibited from participating in CRIAs. Unlike former
redevelopment agencies, AB 2
does not require an urbanization
finding as a condition for formation.
Once the CRIA is formed, the
agency must hold a mandatory
voter protest hearing prior to the
implementation of the CRIA’s
Community Revitalization and
Investment Plan. This hearing
gives the property owners and

If a majority of the property owners and residents vote against the
plan at the election, then the CRIA
may not take any further action to
implement the plan.
Following the initial protest
hearing, the CRIA will collect all
tax increments and use it on activities specified in the adopted
plan. Local agencies that choose
not to participate or to cease participation can opt out with 60 days’
notice; however, the county auditor-controller will continue to collect portions of the tax increment
required to service debts issued
up until that point and that have
not yet been repaid.
Following formation, the CRIA
shall hold an annual public hearing during which it will adopt an
annual report. The CRIA shall
also hold a public protest proceeding once every 10 years to ensure
continued support of its plan. Similar to the initial protest hearing,
in the event of a majority protest,
the CRIA may not take any further action to implement the plan.
Furthermore, if between 25 and
50 percent of the property owners

and residents file protests at this
time, then the CRIA must call an
election. If a majority of the property owners and residents vote
against the plan at the election,
then the CRIA may not take any
further action to implement the
plan. In the event a CRIA plan is
suspended as a result of a protest,
the CRIA shall continue to make
payments on bonded indebtedness incurred prior to suspension.
AB 2 requires that a greater
percentage of the tax increment
be dedicated to affordable housing than was previously required
under redevelopment law. The
bill requires that a minimum of
25 percent of the tax increment
be used on affordable housing
projects. Those funds must be
deposited into a separate low- and
moderate-income housing fund,
and be used to pay for affordable
housing projects as specified in
Government Code Section 62100.
Remaining tax increments collected by the CRIAs may be used
on infrastructure rehabilitation
repair and upgrades, hazardous
substances remediation, seismic
retrofitting, acquire property (including by eminent domain for a
limited time period) and to provide direct assistance to businesses within the plan area.
CRIAs may continue to operate
up to 45 years from formation.
According to the bill’s author,
Assemblymember Luis Alejo,
“redevelopment was a multi-purpose tool that focused over $6
billion per year toward repairing
and redeveloping urban cores,
and building affordable housing,
especially in those areas most
economically and physically disadvantaged. While the dissolution
of former redevelopment agencies
continues, the pervasive question
is, what economic development
tool can local governments use?
This proposal provides a viable
option targeting the state’s disadvantaged poorer areas and neighborhoods.”
AB 2 provides agencies with a
valuable tool to finance develop-

ment and affordable housing projects in California, which was lacking following the dissolution of
redevelopment. When structured
correctly, CRIAs will fund a wide
range of redevelopment projects
by local agencies.

Constantine Baranoff is a shareholder with Kronick, Moskovitz,
Tiedemann and Girard. This is
not a legal opinion and this article should not be construed as legal advice. You can reach him at
cbaranoff@kmtg.com.
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