Appendix E

Executive Order 12600
Predisclosure Notification Procedures for Confidential Commercial
Information

By the authority vested in me as President by the Constitution and statutes of the United States of
America and in order to provide predisclosure notification procedures under the Freedom of Information
Act concerning confidential commercial information, and to make existing agency notification
provisions more uniform, it is hereby ordered as follows:

Section 1

The head of each Executive department and agency subject to the Freedom of Information Act shall, to
the extent permitted by law, establish procedures to notify submitters of records containing confidential
commercial information as described in section 3 of this Order, when those records are requested under
the Freedom of Information Act (FOIA), 5 U.S.C. 552, as amended, if after reviewing the request, the
responsive records, and any appeal by the requester, the department or agency determines that it may be
required to disclose the records. Such notice requires that an agency use good-faith efforts to advise
submitters of confidential commercial information of the procedures of this Order. Further, where
notification of a voluminous number of submitters is required, such notification may be accomplished
by posting or publishing the notice in a place reasonably calculated to accomplish notification.

Section 2
For Purposes of this Order, the following definitions apply:

(a) “Confidential commercial information” means records provided to the government by a submitter
that arguably contain material exempt from release under exemption 4 of the Freedom of Information
Act, 5 U.S.C. 552(b)(4), because disclosure could reasonably be expected to cause substantial
competitive harm.

(b) “Submitter” means any person or entity who provides confidential commercial information to the
government. The term “submitter” includes, but is not limited to, corporations, state governments, and
foreign governments.

Section 3

(a) For confidential commercial information submitted prior to January 1, 1988, the head of each
Executive department or agency shall, to the extent permitted by law, provide a submitter with notice
pursuant to section 1 whenever:
(i) the records are less than 10 years old and the information has been designated by the submitter
as confidential commercial information; or
(ii) the department or agency has reason to believe that disclosure of the information could
reasonably be expected to cause substantial competitive harm.

(b) For confidential commercial information submitted on or after January 1, 1988, the head of each
Executive department or agency shall, to the extent permitted by law, establish procedures to permit
submitters of confidential commercial information to designate, at the time the information is submitted
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to the Federal government or a reasonable time thereafter, any information the disclosure of which the
submitter claims could reasonably be expected to cause substantial competitive harm. Such agency
procedures may provide for the expiration, after a specified period of time or changes in circumstances,
of designations of competitive harm made by submitters. Additionally, such procedures may permit the
agency to designate specific classes of information that will be treated by the agency as if the
information has been so designated by the submitter. The head of each Executive department or agency
shall, to the extent permitted by law, provided the submitter notice in accordance with section 1 of this
Order whenever the department or agency determines that it may be required to disclose ecords:

(i) designated pursuant to this subsection; or

(ii) the disclosure of which the department or agency has reason to believe could reasonably be expected
to cause substantial competitive harm.

Section 4

When notification is made pursuant to section 1, each agency’s procedures shall, to the extent permitted
by law, afford the submitter a reasonable period of time in which the submitter or its designee may
object to the disclosure of any specified portion of the information and to state all grounds upon which
disclosure is opposed.

Section 5

Each agency shall give careful consideration to all such specified grounds for nondisclosure prior to
making an administrative determination of the issue. In all instances when the agency determines to
disclose requested records, its procedures shall provide that the agency give the submitter a written
statement briefly explaining why the submitter’s objections are not sustained. Such statements shall, to
the extent permitted by law, be provided a reasonable number of days prior to a specified disclosure
date.

Section 6

Whenever a FOIA requester brings suit seeking to compel disclosure of confidential commercial
information, each agency’s procedures shall require that the submitter be promptly notified.

Section 7

The designation and notification procedures required by this Order shall be established by regulations,
after notice and public comment. If similar procedures or regulations already exist, they should be
reviewed for conformity and revised where necessary. Existing procedures or regulations need not be
modified if they are in compliance with this Order.

Section 8

The notice requirements of this Order need not be followed if:

(a) The agency determines that the information should not be disclosed;

(b) The information has been published or has been officially made available to the public;
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(c) Disclosure of the information is required by law [other than 5 U.S.C. 552];

(d) The disclosure is required by an agency rule that (1) was adopted pursuant to notice and public
comment, (2) specifies narrow classes of records submitted to the agency that are to be released under
the Freedom of Information Act, and (3) provides in exceptional circumstances for notice when the
submitter provides written justification, at the time the information is submitted or a reasonable time
thereafter, that disclosure of the information could reasonably be expected to cause substantial
competitive harm;

(¢) The information requested is not designated by the submitter as exempt from disclosure in
accordance with agency regulations promulgated pursuant to section 7, when the submitter had an
opportunity to do so at the time of submission of the information or a reasonable time thereafter, unless
the agency has substantial reason to believe that disclosure of the information would result in
competitive harm; or

(f) The designation made by the submitter in accordance with agency regulations promulgated pursuant
to section 7 appears obviously frivolous; except that, in such case, the agency must provide the submitter
with written notice of any final administrative disclosure determination within a reasonable number of
days prior to the specified disclosure date.

Section 9

Whenever an agency notifies a submitter that it may be required to disclose information pursuant to
section 1 of this Order, the agency shall also notify the requester that notice and an opportunity to
comment are being provided the submitter. Whenever an agency notifies a submitter of a final decision
pursuant to section 5 of this Order, the agency shall also notify the requester.

Section 10

This Order is intended only to improve the internal management of the Federal government, and is not
intended to create any right or benefit, substantive or procedural, enforceable at law by a party against
the United States, its agencies, its officers, or any person.

Ronald Reagan
The White House
June 23, 1987
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