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Using Administrative Records in the 2020 Census

Briefing for Secretary Ross

December 19, 2017 
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• 1890 – Creation of the frame of mortgage holders in connection with the 1890 Census

• 1939 – Acquisition of Internal Revenue Service (IRS) Form SS-4 business birth data from the Social Security 
Administration to append industry classification information to economic census records

• 1940 - Beginning with the 1940 Census, usage of demographic administrative records to develop separate 
population estimates to evaluate census coverage

• The Census Bureau has produced intercensal estimates for the population since this era combining 
several sources of administrative records to obtain estimates of births, deaths, and migration

• 1970  - Enumeration of the population living in institutional quarters through personal interview using 
institutional records 

• 1990 - Since the 1990 Census, usage of administrative records to enumerate military and federal civilian 
workers and their dependents serving overseas

• The use of administrative records is grounded in strong laws that guide how the Census Bureau both 
accesses and protects administrative records

Historical Usage of Administrative Records

2
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Use information people have already provided to reduce expensive in-person follow-up.

Reduce Field Workload 
for Followup Activities

Remove vacant and nonresponding 
occupied housing units from the
Nonresponse Followup workload

Optimize the number of contact attempts

Validate Respondent 
Submissions

Validate respondent addresses for those without a Census ID and prevent fraudulent 
submissions

Increase Effectiveness of 
Advertising and Contact 

Strategies

Support the micro-targeted 
advertising campaign

Create the contact frame
(e.g., email addresses and telephone numbers)

Improve the Quality of 
the Address List

Update the address list
Validate incoming data from federal, tribal, state, 
and local governments

Utilizing Administrative Records and Third-Party Data

3
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2020 Census Contact Strategy

#1 Initial letter #2 Reminder letter #3 Reminder postcard #4 Questionnaire #5 Not too late postcard

#7 Final postcard about 
one week after visit

#6 First visit by enumerator 
and notice of visit

4
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Can we determine if 101 Main Street is vacant or nonexistent (does not meet our definition of a 
housing unit)?

• United States Postal Service information

• USPS Undeliverable-as-Addressed (UAA) reasons for census mailings made around April 1

• Delivery Sequence File information

• Internal Revenue Service (IRS) 1040 filings

• IRS 1099 information returns

• Centers for Medicare and Medicaid Services Medicare Enrollment database

• Indian Health Service Patient database

• Third-party Veterans Service Group of Illinois (VSGI) files

• Census Bureau Master Address File 

• ACS Area-level estimates: % vacancy, % poverty, % Hispanic, etc. 

Administrative Records Usage for Reducing Contacts
Identifying Vacant and Nonexistent Addresses With No Field Contacts

Example sources:

5
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Administrative Records Usage for Reducing Contacts
Identifying Vacant and Nonexistent Addresses With No Field Contacts

Use administrative records to 
determine possible vacant 
and nonexistent address

(UAA around Census Day)

Send mailing to 
address about 6 

weeks after 
Census Day

Undeliverable-
As-Addressed 

(UAA)

Administrative 
record vacant

Administrative 
record 

nonexistent 
address

Deliverable

Address has 
opportunity to 
self-respond

Address 
receives 

NRFU field visits
6
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Can we reduce the number of contacts for 101 Main Street?

1. Build a roster from most recent administrative record sources
– Internal Revenue Service Individual Tax Returns 1040
– Internal Revenue Service Informational Returns
– Centers for Medicare and Medicaid Services Medicare Enrollment database
– Indian Health Service Patient Database
– Census Bureau Kidlink

2. Check that multiple sources indicate the family lives at an address

3. Evaluate the roster

– How likely is it that we are counting all of the people rostered in the right place?

– How likely is it that the household composition of the rostered family matches the Census? 

4. Decision for 101 Main Street

Administrative Records Usage for Reducing Contacts
Using Administrative Records to Enumerate NRFU Housing Units

7
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Two examples of higher and lower confidence for 101 Main Street

Example of higher confidence:  

• James and Mary Brown filed IRS 1040 taxes in April at 101 Main Street.  
• James and Mary Brown received IRS 1099/W2 information at this address in January.  
• Our third party file says James and Mary Brown both live at the 101 Main Street.  
• We do not find James or Mary Brown at any other address on our files.  
• USPS postal carriers did not indicate the second or third census mailings to 101 Main Street were undeliverable-as-addressed.  
• 101 Main Street is in an area with lower mobility.

Example of lower confidence:

• Bill Smith filed IRS 1040 taxes in February at 101 Main Street.  
• Our third party file indicates that Bill Smith lives at 5 Broad Street.  
• 101 Main Street was undeliverable-as-addressed for the second mailing in March.  
• 101 Main Street is in an area with higher vacancy and mobility.

Administrative Records Usage for Reducing Contacts
Using Administrative Records to Enumerate NRFU Housing Units

8
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Age and Sex
• Past Census Bureau responses to 2010 Census and previous American Community Surveys
• Social Security Administration (SSA) Numeric Identification File (Numident)   

Race and Hispanic Origin
• Past Census Bureau responses
• Country of origin from SSA Numident
• State program participation data
• Census Bureau Best Race and Hispanic Origin from federal sources

Relationship to Householder
• Census Bureau Kidlink file

Tenure
• Housing and Urban Development program participation
• Tax and Deed Information

Can we reduce the number of contacts for 101 Main Street?

Administrative Records Source Possibilities

Administrative Records Usage
Administrative Record Enumeration and Characteristic Imputation

9
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• The federal Office of Child Support Enforcement (OCSE) operates the National Directory of New Hires (NDNH), a database established by the 
Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) for the purposes of assisting state child support agencies in 
locating parents and enforcing child support orders. In addition, Congress authorized specific state and federal agencies to receive information 
from the NDNH for authorized purposes. 

• Three Files

– New Hires File:  Contains new employee name, social security number and address information

– Unemployment Insurance  File:  contains claimant name, social security number and address information for individuals who received or 
applied for benefits

– Wage File:  contains for each employee information on wage information and who their employer is

• Possible usages for the 2020 Census of the New Hires file and the Unemployment Insurance files

– Provide an additional source when building rosters from administrative record sources for Nonresponse Followup eligible addresses

– Provide a second source of corroborating information that a family found on administrative record sources lives at an address

– Possible usage of Unemployment Insurance File to identify addresses to receive full contact strategy

• Usages to other programs at the Census Bureau including the Longitudinal Employer Household Dynamics Program

National Directory of New Hires
A potential new administrative records source to enhance quality of the 2020 Census

10
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2020 Census Update

January  18, 2018

James B. Treat, Assistant Director
Decennial Census Programs for Program, Operations, and Schedule Management
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Agenda

• Performance Management Approach

• Status Reporting

• Background – Risk Management Process

1/17/2018     2
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Performance Management Approach

1/17/2018     3
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Performance Management Update

The 2020 Census is comprised of 

• 35 Operations (24 are in-scope for the 2018 End-to-End Census Test)

• 52 Systems (44 are in-scope for the 2018 End-to-End Census Test)

• Over 25,000 activities with over 42,000 dependencies

1/17/2018     4

Regular Monthly Reporting in 8 Areas

and

Periodic Reporting in 22 Areas
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Performance Management Update
Regular Monthly Reporting in 8 Areas

• Hot Topics – Albert E. Fontenot, Jr. 

• Cyber Security – Kevin Smith 

• Systems Readiness – Atri Kalluri

• Critical Path – James B. Treat 

• Major Contracts – Luis J. Cano 

• Budget – Joanne Buenzli Crane 

• Stakeholders and Oversight – Albert E. Fontenot, Jr. 

• Risks – James B. Treat 

1/17/2018     5
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Performance Management Update
Periodic Performance Management Reporting in 22 Areas

• Area Census Office Lease Status – Slide 30 

• Local Update of Census Addresses (LUCA) – Slide 31 

• PEGA Productivity and Progress Report

• 2018 Systems ATO Risk Report

• Regional Census Center Build-out

• Data Capture Center Lease/Build-out

• Recruiting Data

• Address Canvassing

• Printing

• Self-Response Rates

• Call Center Lease/Build-out

• Census Questionnaire Assistance

• Update Leave

• Nonresponse Followup

• Group Quarters Operations

• Remote Alaska & Update Enumerate

• Data Capture Activities

• Post-Data Collection Processing

• P.L. 94-171 Data and Geographic Products

• Post Enumeration Survey Operations

• OMB Clearance Activities

• Scalability & Performance Testing

1/17/2018     6
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Status Reporting

Regular Monthly Reporting

1/17/2018     7
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2020 Census
Hot Topics for DOC Awareness: Week of January 15, 2018

2020 Census Life Cycle Cost Estimate (LCCE)
• In support of the 2020 Census LCCE, the Executive Summary of the 

underlying Basis of Estimate, which has cleared OMB review, will be 
transmitted to Congress imminently. 

• After receiving the Basis of Estimate and its related suite of 
documentation of the LCCE, GAO resumed its engagement on the 
cost estimation on January 9.

USPS and Census Bureau Pilot for the 2018 End-to-End Census Test
• While finalizing the Interagency Agreement for the Postal Carriers as 

Enumerators Pilot, attorneys from the USPS and Commerce 
Department identified conflicts of law between Titles 18 and 39 
(USPS authority) and Title 13 (Census Bureau authority).

• All other USPS Partnership work remains on schedule. 

Recruiting for the 2018 End-to-End Census Test
• As of January 16, we have 1,717 qualified candidates. Our goal for 

entering training is 1,166 employees so that we can have 
approximately 1,049 trained employees entering the Nonresponse 
Followup operation.

• The Census Bureau will continue to aggressively recruit candidates 
and remain concerned about recruiting for the 2020 Census.

National Partnership 
• The Census Bureau is building the infrastructure to establish contacts 

with corporations and national partners.

Census Scientific Advisory Committee (CSAC) and National Advisory 
Committee on Racial, Ethnic and Other Populations (NAC) 
• Refreshing charters for both committees – currently routing renewed 

charters through DOC for signature as the current charters are set to 
expire in March: CSAC expires March 17 and NAC expires March 24.

• Meetings are scheduled for both committees this spring.
• Refreshing team members for CSAC – an executive selection panel 

will convene to fill nine current and upcoming member vacancies on 
January 24. 

Changes to the Race/Ethnicity Question 
• The Census Bureau has begun to implement separate questions for 

race and ethnicity without the Middle Eastern North African 
(MENA) minimum reporting category for both the 2018 End-to-End 
Census Test and the 2020 Census. 

• The Census Bureau’s Decision Memo and supporting 
communications materials will be finalized by January 19. We 
expect press inquires and letters from Congress and stakeholders 
on this issue.

• By law, the actual question wording that will appear on the 2020 
Census questionnaire must be submitted to Congress by March 31.

Residence Criteria 
• The Residence Criteria FRN is moving through clearance at the 

Department. It must be cleared by January 19 in order to publish it 
before the 2020 Census Program Management Review (PMR) on 
January 26. The Census Bureau’s Decision Memo and supporting 
communications materials will be finalized by January 19.

Citizenship
• The Census Bureau is evaluating a request from the U.S. 

Department of Justice on adding a question about citizenship 
status and has a well-established process for considering requests 
for new question to the Decennial Census and the American 
Community Survey.

• Communications materials and a standard response to the letters 
we are getting from Congress will be finalized by January 19. 

• The Census Bureau has received 2 FOIAs on this issue.

2020 Census Program Management Review
• The Census Bureau will hold its next 2020 Census Program 

Management Review on Friday, January 26, 2018 at 1:00 PM, in 
the Census Bureau’s Auditorium. The C-SHaRPS system will be 
demonstrated at 12:00 pm. 

1/17/2018     8
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1/17/2018     9

The Census Cybersecurity effort is to resolve these risks:

Confidential and Pre-Decisional

Creating a Scalable Secure Network for 2020 Census Respondents:
Working with OMB, DHS, and Cloud Provider to develop scalable and secure network connection in the cloud.
• Federal Working Group with Cloud Provider (OMB, DHS, Cloud Provider, Network Providers)
• Current Solution is Network Provider Based
• Future Solution will be Cloud Provider Based (working towards using during FY18 Test): 

Strengthening Our Incident Response Capabilities (DHS FIRE):
Advance ability to continually Identify, Protect, Detect, Respond, and Recover from possible cyber threats. 
• Building from DHS assessment that “Census is well positioned to Respond to Incidents”  
• Moving forward with creating Insider Threat capability plan with outside expertise
• Improving visibility of cybersecurity issues by implementing tools from private industry and federal government 

Improving Our Cybersecurity Posture:
Improve knowledge, processes, procedures, and/or technology. 
• Increasing knowledge resources

• Collaboration with NIST cybersecurity Center of Excellence for recommended practices
• Regular Cybersecurity briefings with Department of Homeland Security (DHS)
• Develop approach across federal intelligence community to engage and utilize their resources during cyber threat response

• Testing Technology
• Publically facing Internet Self Response system security tested for 2nd time by Private Industry; Federal Government (DHS) test in Feb ‘18

External Risks
• Compromising User Devices (Public)
• Compromising External Network Access
• Impersonating the Census
• Inserting Invalid Responses

Internal Risks
• Disrupting the Internet Self Service Website
• Data Breaches
• Compromising User Devices (Census)

The Census bureau are taking actions to mitigate these risks through coordination with Federal partners by:

2020 Census
CyberSecurity – Summary

The Census Bureau is working on a scalable secure network 
and improving their ability to actively see, secure, and 
resolve cybersecurity risks for the 2020 Census. 
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2018 End to End Test – 44 Systems 2020 Census – 52 Systems

2020 Census
Cybersecurity - Authority to Operate (ATO) Status

No Level of Effort (88%) (Green)

• 86% will have obtained ATOs from the FY18 End to End Test (done)

• These systems will be maintained annually

• 2% (1 system) does not require an ATO (NA)

High Level of Effort (TBD) (Blue)

• 12% are new;

• Post Enumeration Survey

• Customer Relationship Management and Experience

• Decennial Device as a Service

No Level of Effort (54%) (Green)

• 52% have obtained ATOs (done)

• 2% (1 system) does not require an ATO (NA)

Small Level of Effort (37%) (Grey)

• 30% have ATOs and are moving to 2020 Infrastructure. These 
systems are moving from servers in the Census data center to the 
technical integrator

• 7% have ATOs and are being modified. These systems are already 
housed in the infrastructure and are developing additional 
capabilities.

High Level of Effort (9%) (Blue)

• 9% are new; Getting ATO before FY18 Test

1/17/2018     10

Since Dec -17
Done       +13% (+5)
New           -5% (-2)
Modified  +3% (+1)
Moving     -9%  (-4)

The Authority to Operate (ATO) process is quality control for 
Cybersecurity done for all systems to continually reduce 
information technology security risks to an acceptable level. 
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2020 Census
Systems Readiness

1/17/2018     11

See attached, full-size handout (provided at briefing).
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2020 Census
Critical Path Report 
THIS IS A PROTOTYPE – The report goes live in February.

1/17/2018     12
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2020 Census
Major Contracts

*Census Schedule A Human Resources and Recruiting, Payroll 
System (C-SHaRPS) - Recruiting & Assessment  (R&A)
Awarded: November 10, 2016
Awardee: CSRA
Life Cycle Cost Estimate: $125.0M
Total obligated as of December 2017: $7.4M
FY2018 obligations/commitments as of December 2017: $0.6M
Contractor met with Secretary: December 12, 2017
• Contract in production supporting recruitment and assessment 

for the 2018 End-to-End Census Test peak operations.
• Contractor continues to resolve any defects encountered during 

the 2018 End-to-End Census Test.

• Please Note: The Census Bureau has confirmed with the CSRA 
Contractor that the 2020 R&A scalable requirement was and is 
understood. 

Census Schedule A Human Resources and Recruiting, Payroll 
System (C-SHaRPS) – Fingerprinting
Awarded: November 21, 2017
Awardee: IndraSoft, Inc
Life Cycle Cost Estimate:$94.3M
Total obligated as of December 2017: $3.7M
FY2018 obligations/commitments as of December 2017: $3.7M
• Gunnison Consulting Group filed a protest on December 1.
• Protest resolved and IndraSoft Inc. resumed performance on 

December 23.
• C-SHaRPS worked with IndraSoft to determine the scope of work 

feasible for the 2018 End-to End Census Test given the late award 
from the Supply Chain Risk Assessment and protest.

• Note: Key fingerprinting dates
• Census Field Supervisors: February 7 – February 26, 2018
• Enumerators: February 20 – March 18, 2018

• Fingerprint plan for the 2018 End-to-End Census Test:
• IndraSoft solution will not be used to support the 

background clearance process for the Census Field 
Supervisors. Current Census Bureau fingerprint process 
will be used for the supervisors.

• The plan is to use a hybrid approach to fingerprint 
enumerators for peak operations using IndraSoft
processes and Census Bureau equipment/sites. 

1/17/2018     13

*Contractor met with Secretary
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Integrated Communications Contract 
Awarded: August 24, 2016
Awardee: Young & Rubicam (Y&R)
Life Cycle Cost Estimate:  $520.0M  
Total obligated as of December 2017: $17.9M
FY2018 obligations/commitments as of December 2017: $17.2M
OMB approved the 2020 Census Barriers, Attitudes, and 
Motivators Survey (CBAMS). 

*Census Questionnaire Assistance (CQA) 
Awarded: July 11, 2016
Awardee: General Dynamics Information Technology (GDIT)
Life Cycle Cost Estimate: $681.4M
Total obligated as of December 2017: $73.1M
FY2018 obligations/commitments as of December 2017: $30.2M
Contractor met with Secretary: October 26, 2017
• CQA achieved ATO for all systems and facilities on January 11.
• Continue Contractor recruitment at both call centers 

(Jacksonville, FL and Sandy, UT) focusing on customer service 
representatives to meet staffing needs for the 2018 End-to-End 
Census Test.

2020 Census Printing and Mailing
Awarded: October 16, 2017
Awardee: Cenveo
Life Cycle Cost Estimate: $142.6M
Total obligated as of December 2017: $0.9M
FY2018 obligations/commitments as of December 2017: $0.9M
• 2018 End-to-End Census Test print orders issued.
• Obtain security authorization for Print Vendor’s solution by 

February 11.

*Decennial Device as a Service (dDaaS)
Awarded: June 29, 2017
Awardee: Computer Discount Warehouse – Government (CDW-G)
Life Cycle Cost Estimate: $423.2M
Total obligated as of December 2017: $8.5M
FY2018 obligations/commitments as of December 2017: $0.9M
Contractor met with Secretary: December 18, 2017
• CDW-G prepared to provide the devices for the 2018 End-to-End 

Census Test Nonresponse Followup operation.

2020 Census
Major Contracts

1/17/2018     14

*Contractor met with Secretary
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*2020 Enterprise Census and Survey Enabling (ECaSE) Platform 
Awarded: June 19, 2017
Awardee: immixGroup, Inc. 
Life Cycle Cost Estimate: $167.3M
Total obligated as of December 2017: $46.5M
FY2018 obligations/commitments as of December 2017: $13.2M
Contractor met with Secretary: October 26, 2017
• Delivered Nonresponse Followup and Update Leave functionality 

for integration testing by the TI for the 2018 End-to-End Census 
Test. This included the enumeration application, the Field OCS and 
the Survey OCS.

• Identified performance measures to track productivity and cost 
and corrective actions needed to address cost growth issue.

Field IT Deployment (FITd) 
Awarded: TBD
Awardee: TBD
Life Cycle Cost Estimate: $422.7M
Total obligations/commitments as of December 2017:  $0
FY2018 obligated as of December 2017: $0
• Request for Proposal (RFP) released January 11.

*Technical Integrator (TI)
Awarded: August 26, 2016
Awardee: T-Rex Solutions, LLC
Life Cycle Cost Estimate:  $1,278.1M
Total obligated as of December 2017: $228.6M
FY2018 obligations/commitments as of December 2017: $41.6M
Contractor met with Secretary: October 26, 2017
• Obtain ATO for Release C 2020 On-Premise environment by January 

19.
• TI continues integration and testing for Releases C and D.

2020 Census
Major Contracts
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2020 Census Spend Plan, Obligations/Commitments, & Variance
As of December 31, 2017

Totals may not add due to rounding

(Cumulative $ Millions) Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep

2020 Census Total 

2020 Census Total Spend Plan $62.1 $241.6 $362.9 $487.2 $544.8 $588.6 $703.6 $740.2 $842.2 $926.8 $964.0 $987.2

2020 Census Total Obligations/Commitments $33.0 $202.8 $294.0

2020 Census Total Variance $29.1 $38.8 $68.9

2020 Operations (Non IT)

2020 Operations Spend Plan $29.6 $81.1 $171.3 $208.4 $232.2 $256.4 $283.4 $309.4 $335.0 $356.8 $383.4 $402.9

2020 Operations Obligations/Commitments $22.6 $64.2 $129.0

2020 Operations Variance $7.0 $16.9 $42.3

2020 IT

2020 IT Spend Plan $26.3 $134.5 $156.7 $238.1 $263.2 $272.9 $348.2 $351.3 $422.0 $477.4 $485.7 $488.6

2020 IT Obligations/Commitments $9.7 $119.4 $137.0

2020 IT Variance $16.6 $15.1 $19.7

2020 CEDCaP

2020 CEDCaP Spend Plan $6.1 $25.8 $34.8 $40.6 $49.4 $59.3 $72.0 $79.6 $85.1 $92.3 $94.6 $95.4

2020 CEDCaP Obligations/Commitments $0.8 $19.3 $28.2

2020 CEDCaP Total Variance $5.3 $6.5 $6.6
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The 2020 Census Program has committed or 
obligated nearly 30 percent of the total plan of $987 
million in the first quarter. However, there is a 19 
percent variance against planned spending.

The variance of $42.3 million in 2020 Census 
operations is made up of $10.1 million in salary 
lapse and $32.2 million in contracts and other 
objects mostly due to delays. 

The variance in 2020 Census IT systems and 
operations is $19.7 million is made up of $0.9 
million in salary lapse and $18.8 million in contract 
delays. 

The $6.6 million variance in CEDCaP is made up of 
$1.2 million in salary lapse and $5.4 million in 
contracts. 
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Major Contracts Spend Plan, Obligations, & Commitments
As of December 31, 2017
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Major Contracts Spend Plan, Obligations, & Commitments 
As of December 31, 2017 (Continued)

($ Millions) Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep

CDWG - Device as a Service

Spend Plan $0.0 $2.2 $2.4 $2.6 $2.8 $3.0 $3.2 $3.4 $5.4 $5.6 $5.8 $5.9

Obligations/Commitments $0.0 $0.7 $0.9

Variance $0.0 $1.5 $1.5

CSRA - C-SHARPS

Spend Plan $0.0 $0.5 $0.6 $3.3 $3.3 $3.3 $3.3 $3.3 $3.3 $3.3 $3.3 $3.3

Obligations/Commitments $0.0 $0.5 $0.6

Variance $0.0 $0.0 $0.0

Indrasoft - Fingerprinting

Spend Plan $0.0 $3.7 $3.7 $5.1 $5.1 $5.1 $6.5 $6.5 $6.5 $16.0 $16.0 $16.0

Obligations/Commitments $0.0 $3.7 $3.7

Variance $0.0 $0.0 $0.0
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Budget Impacts for 2020 Census Risks as of January 2018

Risk Trigger 2020 Census Risk Status Budget Year 
Impacted 

Cost Impact of the Risk 
Trigger

Trend

Corrective Action for 

the protest for the 

Fingerprinting 

Contract

Acquisition Lead Time (IF 

2020 Census design decision 

milestones do not allow the 

requisite lead times for 

acquisition processes and 

reviews, THEN the Census 

Bureau may not be able 

procure the necessary 

products and services in 

sufficient time to align with 

the 2020 Census Life Cycle.)

The supply chain risk was 

reassessed and the results 

reviewed by OGC. The 

protesting vendor was 

briefed on the revised supply 

chain risk assessment. The 

protesting vendor withdrew 

their protest. Work has 

resumed with the vendor 

who was awarded the 

contract, Indrasoft. 

Components of their solution 

will be used in the 2018 End-

to-End Census Test. 

Life Cycle Vendor 2 was awarded 

the contract with a Life 

Cycle estimate of $94 

million. The 2020 

Census Life Cycle Cost 

Estimate (LCCE) 

included $146 million 

for fingerprint. 

LCCE impact: adds $52 

million to contingency 

associated with 

clearance of employees 

Budget Impacts for 2020 Census Risks
As of January 2018
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Budget Impacts for 2020 Census Risks as of January 2018

Risk Trigger 2020 Census Risk Status Budget Year 
Impacted 

Cost Impact of the Risk 
Trigger

Trend

Allocation to 

Integrated 

Communications 

Contract (Young & 

Rubicam [Y&R])

Funding Requests Not 

Realized (IF the funding 

appropriated during each 

fiscal year of the 2020 Census 

life cycle is less than 

requested, THEN the ability to 

implement the critical systems 

and operations supporting the 

2020 Census will be adversely 

affected.)

The vendor for our 

Integrated Communications 

contract, Y&R, has elevated 

concerns associated with 

funding availability for 

advance planning in FY 2018. 

The is no contingency 

funding in FY 2018. The 

Census Bureau is working to 

identify options to fund this 

advance planning work and 

minimize risk if the funding 

cannot be provided until FY 

2019. 

Updates on mitigation were 

provided in January.

FY 2018 $5.3 million - $14.5 

million

LCCE: $520 million

Impact to the LCCE: $0 

There is funding 

available for these 

activities in FY 2019. 

Budget Impacts for 2020 Census Risks
As of January 2018 (Continued)
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Budget Impacts for 2020 Census Risks as of January 2018
Risk Trigger 2020 Census Risk Status Budget Year 

Impacted 
Cost Impact of the Risk 
Trigger

Trend

Evaluation of 

CEDCaP – ECaSE

(Pega Systems) 

Backlog

Funding Requests Not 

Realized (IF the funding 

appropriated during each 

fiscal year of the 2020 Census 

life cycle is less than 

requested, THEN the ability to 

implement the critical systems 

and operations supporting the 

2020 Census will be adversely 

affected.)

The CEDCaP program manager 

has identified sources of funds in 

other CEDCaP projects to cover 

more than $6 million of the $11 

million projected shortfall in 

ECaSE for FY 2018. The 

remaining shortfall will be 

covered with a combination of 

contractor efficiencies and 

development team reductions.

Requirements were further 

reduced at the end of December. 

A new projected cost is pending, 

but is anticipated to lower the 

cost risk.

Updates on mitigation were 

provided in January.

Life Cycle LCCE: $965 million

Impact to the LCCE 

current risk analysis 

projection could add: 

$100 million

Budget Impacts for 2020 Census Risks
As of January 2018 (Continued)
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Budget Impacts for 2020 Census Risks as of January 2018
Risk Trigger 2020 Census Risk Status Budget Year 

Impacted 
Cost Impact of the Risk 
Trigger

Trend

Separate Race and 

Ethnicity Questions

Late Design Change (IF late in 

the decade either external 

factors or policies prevent the 

Census Bureau from 

implementing the integrated 

design as planned, THEN the 

Census Bureau will have to 

change the design which will 

increase the cost or reduce 

the quality of the 2020 

Census.)

The Census Bureau made 

operations and systems 

modifications to 

accommodate OMB’s 

decision to maintain the 

current race and ethnicity 

standard. There were 

manageable impacts to 

budget, schedule (systems 

integration testing), and risk. 

FY 2018 FY 2018:  $1.5 million 

(covered by salary 

lapse)

Impact to the LCCE: 

none

Budget Impacts for 2020 Census Risks
As of January 2018 (Continued)
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2020 Census
Stakeholders and Oversight
GAO
The next quarterly meeting with GAO to discuss the open 
recommendations, strategies, and priorities will be on January 30. 
• Life Cycle Cost Estimate (LCCE) Audit 

• The LCCE audit resumed with an entrance conference on 
January 10, where GAO met with the Chief Financial Officer 
and the Decennial Census Programs Budget Team. 

• Their questions and topics of interest are based on their 
examining of the revised Basis of Estimation documentation 
submitted to them on December 11. 

• Systems Audit 
• The GAO systems audit continues.
• There is no feedback from GAO at this time. 

• Plans for Hard-to-Count Populations Audit 
• GAO is beginning this work pursuant to its authority under 31 

U.S.C. 717 after receiving a request from the House 
Committee on Oversight and Government Reform. 

• The entrance meeting with GAO was held on December 6. 
• Research Questions and Scope: 

• What socio-demographic groups are considered “hard to 
count” and why? 

• What is the status of the Census Bureau’s efforts to 
enumerate the “hard to count” in 2020? 

• To what extent is the Bureau’s current plans for 
enumerating the “hard to count” in 2020 addressing the 
nation’s changing demographics and key design changes 
introduced for the 2020 Census; and leveraging earlier 
lessons learned (e.g., prior recommendations from GAO, 
NAS, DOC advisory committees, the Bureau’s own 
evaluations and experiments, and others)?

• GAO is conducting meetings with various Census Bureau 
experts and documents are being provided to GAO, as 
requested. 

OIG 

• Background Check Audit

• The Census Bureau received the OIG Background Check 
draft report on December 18. 

• These are the tentative findings, which OIG discussed during 
an exit conference: 
• Escalating costs and inadequate quality assurance 

practices pose risks to 2020 Census background check 
activities. 

• The Census Bureau is not adequately monitoring 
contractor activities. 

• Program officials are not always allocating background 
check costs to the correct fund. 

• The Census Bureau is developing a response and will 
provide comments by late January. 

• Area Census Office (ACO) Locations Audit

• The Census Bureau held an informal exit meeting for the 
OIG audit on ACO locations and expects to receive a draft 
report by late January/early February.

• The audit included a close look at the delineation criteria 
and model, as well as the Life Cycle Cost Estimate associated 
with field infrastructure innovation. 

Congress

• The Census Bureau resumed the quarterly briefings with the 
Appropriations Staff (House and Senate Minority and Majority). 
The latest briefing was held on December 8. 

• The Census Bureau briefed Senate staff on December 29 (about 
50% of the Senate staff attended). 
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2020 Census
GAO Recommendations

Topics Total 

Recs 

Closed 

Recs

Open Recs Recs with Action Plan 

Due Date in Future

Documents Submitted:  

Awaiting GAO Decision 

to Close

Life Cycle Cost Estimate 14 10 4 - 4

Schedule 12 5 7 - 7

IT 19 14 5 - 5

IT Security 4 - 4 - 4

Address Canvassing 2 - 2 2 -

Field/Training Procedures 6 1 5 4 1

Administrative Records 1 1 - - -

Project Management 3 3 - - -

Oversight 1 - 1 - 1

Workforce/Recruitment 6 4 2 - 2

United States Postal Service 2 2 - - -

Nonresponse Followup 5 5 - - -

Integrated Partnerships and 

Communications

6 - 6 1 5

Census Coverage Measurement 3 3 - - -

TOTAL 84 48 36 7 29
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2020 Census
OIG Recommendations

Topics Total 

Recs 

Closed 

Recs

Open 

Recs

Recs with Action Plan 

Due Date in Future

Documents 

Submitted:  Awaiting 

OIG Decision to Close

Address Canvassing Test 6 0 6 1 3

Administrative Records 4 2 2 2

Life Cycle Cost Estimate 5 1 4 4

2015 Test Design 4 3 1 1

2020 Census Planning 35 33 2 2

Master Address List 7 6 1 1

TOTAL 61 45 16 7 7
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Sub-Projects
Systems (CEDSCI, PEARSIS, ECaSE-ISR) and

Major Contracts (i.e. Pega, Technical Integrator)

Project Risks (i.e CEDCaP, 2020 Solutions)

Program Risks (i.e. SE&I,
NRFU, ADCAN, etc)

Portfolio
Risks

2020 Census Portfolio Risk Management Process

2020 Census
Risk & Issue Management – Structure

The risk and issue management process is conducted at all 
levels of the 2020 Census Portfolio
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26

245
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2020 Census
Enterprise Risk & Issue Management – Risk Register

The selected risks that follow represent the
major concerns that could affect the design
or the successful implementation of the 
2020 Census.

• Public Perception of ability to Safeguard Response Data (Probability 3, Impact 5) RED
• Cybersecurity Incidents (Probability 3, Impact 5) RED

Yellow risks with Probability and Impact equal to or great than 3, see background slides
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Quadrant Total Risks %

RED 2 8%

YELLOW 22 84%

GREEN 2 8%

TOTAL 26 100%

5 0 0 0 0 0

4 0 0 1 0 0

3 0 0 3 7 2

2 0 0 2 7 3

1 0 0 0 0 1

1 2 3 4 5

Impact

P
ro

b
ab

ili
ty
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2020 Census
Program Risk & Issue Management – Summary of Risks

There are currently 245 open program/operations risks in the 2020 Census Portfolio. These program risk 
registers contain risks pertaining to the project and sub-projects covered by the program. Some of the common 
concerns covered by these risks include:

• System and Application Development/Readiness

• Hiring and Staffing Problems

• Funding

• Contracts and Acquisition

• Scope Changes
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Quadrant Total Risks %

RED 48 19.6%

YELLOW 96 39.2%

GREEN 101 41.2%

TOTAL 245 100%

5 0 4 3 5 9

4 0 1 5 7 12

3 0 13 14 17 12

2 3 21 23 40 12

1 2 10 10 19 3

1 2 3 4 5

P
ro

b
ab

ili
ty

Impact
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Status Reporting

Periodic Reporting
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Periodic Performance Management Reports
Area Census Office Lease Status – Wave 1
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1. Bronx South, NY
2. Caguas, PR
3. Concord, NY
4. Denver, CO
5. Houston West, TX
6. Miami North, FL
7. Oakland, CA
8. Raleigh, NC
9. San Antonio East, TX
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Periodic Performance Management Reports
Local Update of Census Addresses
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Background – 2020 Census Risk Management Process
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System of Systems

Systems Enginneering & 
Integration Program

Pega DdaaS Technical 
Integrator

CQA ILMSC-SHaRPS Learning Mgt. 
System

2020 Census Portfolio

2020 Census 
Portfolio Management Structure

The 2020 Census Portfolio is comprised of 35 
Operations/Programs.

Each Operation/Program includes a number of 
projects. For example the SE&I Program includes 
CEDCaP, 2020 Developed and Enterprise 
Enabling Systems. These systems are supported 
by IT development and integration contracts.
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2020 Census
Risk & Issue Management – Process

Portfolio risks are defined as risks that span the 2020 Census life cycle and could jeopardize achieving the 2020 
Census goals and objectives. The broadly defined portfolio risks represent threats to the success of the portfolio 
rather than to individual programs or projects. 

• Have the potential to be realized more than once during the life cycle. 

• Span several years with many potential risk events over that period. Thus, these risks remain open on the 
2020 Census Portfolio risk register until the latest possible date the risk event could occur. 

• May elevate from the program, project and sub-project level because of the potential to impact portfolio 
goals. 

• Risks at this level can spin-off multiple issues, however the risk may remain if it still has the potential to 
occur again.
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2020 Census
Risk & Issue Management – Governance

The 2020 Census Risk Review Board (RRB) is the overall governing body presiding over the 2020 Census 
Portfolio, program and project level risk and issue management processes. All processes follow industry best 
practices and are in alignment with the Enterprise Office of Risk Management and Program Evaluation (ORMPE)

Risk Review Board (RRB) includes representatives across all programs. 

Responsibilities include:

• Regular review and update of the portfolio risk register and issue register.

• Regular review of program risk registers and issue registers.

• Regular review of system development and major contracts project risk registers and issue registers.

• Escalation of risks and issues to the Enterprise Risk Review Board as appropriate.
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2020 Census
Risk & Issue Management – Reporting

Dasher Report

• Monthly report to ORMPE, Associate Director for Decennial Census 
Programs, Director, Deputy Director, Department of Commerce

• Top Risks (Red and Yellow), Portfolio Risk Inventory, Mitigation Treatment 
Plans

Monthly Status Report 
(MSR)

• Monthly

• Table of all risks, Risk Matrix, and list of updates

E300
• Monthly delivery to the Department of Commerce and OMB

• Portfolio Risk Register, full information on all Red risks, and a Quad Chart 
with Top Risks and Top Issue

2020 PMGB
• Quarterly review of Red risks, as well as issues. Escalated risks brought to 

PMGB as necessary.

• Top Risks (Red and Yellow)
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2020 Census
Program Risk & Issue Management – Process and Governance

• Program risks and issues are defined as risks that could jeopardize the success of an individual 
program/operation. They relate to achieving program-specific objectives and specifically address potential 
impacts to program elements: cost, schedule, technical, customer expectations, and public trust. 

• Program/operations own and manage these risks and issues. Each of the 35 operations supporting the 2020 
Census, plus each census test, has their own risk register and issue log.

• Program risks and issues, which have potential to impact portfolio goals and objectives, may be identified for 
escalation to the portfolio level for increased visibility and analysis. 

• The Risk & Issue Management Process at the program and project levels is nearly identical to the process at 
the portfolio level, but governed and managed within the program or project. The Portfolio Level Risk and 
Issue Process Manager regularly reviews for quality and completeness.
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Risk ID Title Description
Exposure Level and 

Color Probability Impact Mitigation Plan

LC-039

Public Perception of 
Ability to Safeguard 
Response Data

The accuracy and usefulness of the data collected for the 2020 Census are 
dependent upon the ability to obtain information from the public, which is 
influenced partly by the public’s perception of how well their privacy and 
confidentiality concerns are being addressed. The public's perception of the 
Census Bureau's ability to safeguard their response data may be affected by 
security breaches or the mishandling of data at other government agencies or 
in the private sector.
IF a substantial segment of the public is not convinced that the Census Bureau 
can safeguard their response data against data breaches and unauthorized 
use, THEN response rates may be lower than projected, leading to an increase 
in cases for follow-up and cost increases. High - Red 3 5

1. Develop a strategy to build and maintain the public’s confidence in the Census Bureau’s ability to 
keep their data safe. (Ongoing)
2. Research other Census Bureau divisions, other government agencies, other countries, and the 
public sector to gain insight into how they have effectively mitigated the issue of public trust and IT 
security. (Ongoing)
3. Continually monitor the public’s confidence in data security in order to gauge their probable 
acceptance of the Census Bureau’s methods for enumeration. (Ongoing)

LC-041
Cybersecurity 
Incidents

Cybersecurity incidents (e.g., breach, denial of service attack) could happen 
to the Census Bureau’s authorized IT systems, such as the Internet self-
response instrument, mobile devices used for fieldwork, and data processing 
and storage systems. IT security controls will be put in place to protect the 
confidentiality, integrity, and availability of the IT systems and data.
IF a cybersecurity incident occurs to the systems supporting the 2020 Census, 
THEN additional technological efforts will be required to repair or replace the 
systems affected in order to maintain secure services and data. High - Red 3 5

1. Monitor system development efforts to ensure the proper Census Bureau IT security guidelines are 
followed during the system development phase. (Ongoing)
2. Research other Census Bureau programs, other government agencies, other countries, and the 
private sector to understand how they effectively mitigate cybersecurity incidents. (Ongoing)
3. Audit systems and check logs to help in detecting and tracing an outside infiltration. (Ongoing)
4. Perform threat and vulnerability analysis through testing. (Ongoing)
5. Prepare for rapid response to address any detected cybersecurity incidents. (Ongoing)
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2020 Census
Program Risk & Issue Management – Red Risks
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-045 Major Disasters

Major disasters (e.g., earthquake, flood, tornado, 
epidemic, and terrorist attack) can affect the populations 
of a geographic area (e.g., town, county, state) and 
prevent people from self-responding to the 2020 Census 
or being contacted by field staff. Major disasters can 
disrupt operations at key facilities (e.g., Headquarters, 
National Processing Center, Regional Census Centers, and 
Area Census Offices) and supporting infrastructure (e.g., 
Post Offices and telecommunications). 
IF a major disaster occurs during the final preparations for 
or the implementation of the 2020 Census (October 2017 
– September 2023), THEN operations may not be able to 
be executed as planned, leading to increased costs, 
schedule delays, and lower quality data.

Medium -
Yellow 4 3

1. Plan for a rapid response team to access the disaster and recommend a 
course of action to senior managers. (Ongoing) 
2. Where feasible, the Census Bureau will develop secondary operations 
facilities, implement regular backup of automated systems and data, and 
provide uninterruptible power. (Ongoing) 
3. Develop Continuity of Operations (COOP) plans for all key facilities (HQ, 
NPC, RCCs, ACOs, etc.). (Ongoing) 
4. Develop Continuity of Operations (COOP) plans for all operations. 
(Ongoing) 
5. Ensure there is contingency funding in the budget to cover Continuity of 
Operations (COOP) plans. (Ongoing) 
6. Consult with other government agencies on best ways to continue 
operations in areas affected by a major disaster. (Ongoing)

LC-010
Enterprise IT 
Solutions

The Census Bureau, wherever feasible, will leverage cross-
program IT solutions and has begun the work necessary to 
ensure this is achieved. However, enterprise solutions 
(i.e., CEDCaP, CEDSCI, and C-SHaRPS) may not address all 
of the 2020 Census Program requirements. In these cases, 
impacts must be identified and proper actions taken to 
resolve the situation.
IF enterprise IT solutions cannot meet the 2020 Census 
Program requirements, THEN existing systems may require 
substantial modifications or entirely new systems may 
have to be developed, adding complexity and increasing 
risk for a timely and successful 2020 Census.

Medium -
Yellow 3 4

1. Engage with enterprise efforts to ensure that solutions architectures align 
and provide continued support for 2020 Census requirements development 
and management. (Ongoing)
2. Participate in agency-wide solution development (i.e., avoid custom 
solutions where enterprise or off-the-shelf solutions will suffice) and ensure 
that contingencies (i.e., off-ramps) are developed early and exercised when 
necessary. (Ongoing)
3. Determine the extent existing systems from the 2010 Census can be 
modified and reused if necessary. (Complete)
4. Design IT solutions that are flexible enough to incorporate design changes. 
(Ongoing)
5. Establish a change control management process to assess impacts of 
change requests to facilitate decision-making. (Complete)
6. Prepare for rapid response to implement change based on the results of 
the change control process. (Ongoing)
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2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description

Exposure 
Level and 

Color Probability Impact Mitigation Plan

LC-033

Administrative 
Records and 
Third-Party Data -
External Factors

The Census Bureau is planning the use of administrative records 
and third-party data to reduce the need to followup with 
nonrespondents through the identification of vacant and deleted 
housing units (those that do not meet the Census Bureau's 
definition of a housing unit), the enumeration of nonresponding 
housing units, and the improvement of the quality of imputation 
for demographic characteristics that are missing for person and 
housing unit records. Administrative records will also be used to 
update the Master Address File, predict the best times to contact 
nonresponding households, and verify the information provided 
by respondents and enumerators.
IF external factors or policies prevent the Census Bureau from 
utilizing administrative records and third-party data as planned, 
THEN the Census Bureau may not be able to fully meet the 
strategic goal of containing the overall cost of the 2020 Census or 
to fully utilize the data quality benefits of using administrative 
records in characteristic imputation.

Medium -
Yellow 3 4

1. Identify external stakeholders that have an interest in Census Bureau policies 
regarding administrative records and third-party data usage. (Ongoing)
2. Develop a stakeholder communication plan for identified external 
stakeholders. (Ongoing)
3. Regularly communicate to and seek feedback from identified external 
stakeholders on design decisions and research and testing results related to the 
use of administrative records and third-party data for the 2020 Census. 
(Ongoing)
4. Assess impacts of any changes to the design based on feedback from external 
stakeholders and update plans accordingly. (Ongoing)
5. Monitor external factors and policies that may impact the Census Bureau’s 
planned use of administrative records and third-party data for the 2020 Census. 
(Ongoing)

LC-036

Operations and 
Systems 
Integration 

Due to the critical timing of census operations and the potential 
impact of systems not being ready to support them, the 2020 
Census Program must have an accurate gauge of the progress 
made towards integrating the various operations and systems that 
support the program, including enterprise solutions (i.e., CEDCaP, 
CEDSCI, and C-SHaRPS). The monitoring of the progress towards 
integration must take place throughout the planning, 
development, and testing stages of the operations and systems. 
IF the 2020 Census Program does not monitor the various 
operations and systems to ensure that integration is successful 
prior to implementation, THEN the strategic goals and objectives 
of the program may not be met.

Medium -
Yellow 3 4

1. Leverage DITD’s Systems Engineering and Integration (SE&I) System 
Development Life Cycle system readiness/phase gate review process, the SE&I 
program metrics dashboard, and various 2020 Census Program’s governance 
forums to provide a current sense of where all solutions providers are in the 
system development process and to raise issues quickly for corrective action. 
(Ongoing) 
2. Conduct regularly scheduled reviews of the 2020 Census operations. 
(Complete) 
3. Ensure all operational areas and their associated IPTs have adequate 
resources assigned to integration efforts and required project artifacts are 
developed and approved. (Ongoing) 
4. Ensure each planned census test has an approved GOSC (Goals, Objectives, 
and Success Criteria), adequate resources to plan and conduct are identified 
and assigned, a detailed test plan is developed and approved (including  key 
milestones and roles and responsibilities), and deadlines are being met through 
a regular management review with the test team. (Ongoing) 
5. Ensure adequate technical review sessions are planned and conducted in 
conjunction with Systems Engineering and Integration staff (including the 
systems engineers responsible for developing the solutions). (Ongoing) 
6. Create an operational integration design team to support the 2020 Census 
through creation and distribution of artifacts, which depict integration between 
the operations. (Complete)
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-038

Testing of Field 
Operations 
Quality Control 
Procedures 

Most 2020 Census field operations include quality control 
procedures to ensure that the collected data meet the 
acceptable levels of quality. However, the field quality 
control procedures have gone through only limited testing 
as of 2016 due to reassessment and prioritization within 
the 2020 Census Program. 
IF the 2020 Census field operations do not adequately test 
their respective quality control procedures prior to 
implementation, THEN the quality control methods may 
not be effective, requiring additional funding and effort to 
meet the established levels of quality for the 2020 Census 
data.

Medium -
Yellow 3 4

1. Communicate the necessity of testing and implementing quality control 
procedures as part of the field operations and tests. (Ongoing) 
2. Document the quality control procedures for each field operation 
supporting the 2020 Census Program. (Ongoing) 
3. Devise alternate testing plans for QC procedures. (Complete)

LC-042
Late Operational 
Design Changes 

After key planning and development milestones are 
completed, stakeholders may disagree with the planned 
innovations behind the 2020 Census and decide to modify 
the design, resulting in late operational design changes. 
IF operational design changes are required following the 
completion of key planning and development milestones, 
THEN the 2020 Census Program may have to implement 
costly design changes, increasing the risk for a timely and 
successful 2020 Census.

Medium -
Yellow 3 4

1. Identify internal and external stakeholders that have an interest in the 
2020 Census operational design. (Ongoing) 
2. Develop a stakeholder communications plan for identified internal and 
external stakeholders. (Ongoing) 
3. Regularly communicate with and seek feedback from identified external 
stakeholders on design decisions and research and testing results. (Ongoing) 
4. Monitor external factors and policies that may impact the Census Bureau’s 
planned innovations for the 2020 Census operational design. (Ongoing) 
5. Establish a change control management process to assess impacts of 
change requests to facilitate decision-making. (Complete) 
6. Prepare for rapid response to address potential changes and make 
decisions based on the results of the change control process. (Ongoing)
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-046

Insufficient 
Levels of Staff 
with Subject 
Matter Skillsets 

The 2020 Census Program consists of a portfolio of projects 
that requires subject matter skillsets to complete the work. 
The potential of not having the necessary staffing levels and 
staff with the appropriate competencies to satisfy program 
objectives is a current reality. This is a result of both hiring 
freezes and the budgetary constraints experienced by the 
2020 Census Program. In addition, with increasing numbers 
of staff eligible for retirement before 2020, there is also the 
potential of losing valuable institutional knowledge, as 
employees in key positions may not be accessible to share 
their knowledge and participate in succession planning. 
IF the 2020 Census Program does not hire and retain staff 
with the necessary subject matter skillsets at the levels 
required by the projects, THEN the 2020 Census Program 
will face staffing shortages, making it difficult to meet the 
goals and objectives of the program.

Medium -
Yellow 3 4

1. Identify high priority competencies and staffing positions needed for the 
work of the 2020 Census. (Ongoing) 
2. DDSSO will continue to collaborate with managers and the Human 
Resources Division (HRD) to facilitate hiring. (Ongoing) 
3. Employ various strategies to facilitate staff retention. (Ongoing)

LC-050
2020 Census 
Contract Support 

Many of the operations supporting the 2020 Census require 
contracts to assist them with system development, testing, 
and production activities. The acquisition process requires 
lead time and involves review and approval milestones, 
both at the agency and department levels. Once awarded, 
the implementation of the contract may be delayed for a 
number of reasons, including protests or lack of funding. 
Any delay with the awarding or implementation of these 
contracts means the operations may have to shorten the 
timeframe for some activities or possibly cancel certain 
activities. 
IF there are difficulties in the awarding or implementation 
of the contracts that are supporting the 2020 Census, THEN 
delays may occur in the system development, testing, or 
production stages, which may force the operations 
supporting the 2020 Census to shorten the timeframe for 
completing some activities or cancel certain activities.

Medium -
Yellow 3 4 In development.
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-043
Cloud 
Implementation

Some systems supporting the 2020 Census Program plan to 
mitigate the surging demand on the systems by utilizing the 
Cloud as part of the architecture. 
IF the Cloud, and the migration to it, is not evaluated, 
designed, and tested thoroughly, THEN any implementation 
of the Cloud may introduce system failures or process gaps 
with downstream implications.

Medium -
Yellow 3 3

1. Develop plans for alternate deployments of each 2020 Census system that is 
targeted to be hosted on the Cloud. (Ongoing) 
2. Assign 2020 Census Technical Integrator to develop a physical architecture 
for the 2020 Census System of Systems, including the assessment and design 
of a cloud architecture for the 2020 Census. (Ongoing) 
3. Assign the 2020 Census Technical Integrator to assess every system of the 
2020 Census System of Systems, including the systems suitability for the Cloud 
and the migration strategy if the system is determined to be suitable for the 
Cloud. (Ongoing)

LC-044
Systems 
Scalability 

All systems supporting the 2020 Census Program must be 
able to handle the large, dynamic demands of the 
operations and support the system of systems. 
IF systems are not properly designed, tested, and 
implemented with the ability to scale, THEN critical issues 
may arise when the need to scale up (or down) any system 
in the environment occurs, potentially eliminating the 
ability to scale during the production window of operations, 
and thereby limiting the capacity to support the operations 
or leading to failure of the system.

Medium -
Yellow 3 3

1. Under direction of SE&I Chief Architect, conduct scalability assessment with 
the Technical Integrator (TI) team. (Ongoing) 
2. Provide accurate demand models to the systems to ensure proper system of 
systems design. (Ongoing)
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-047
Demand Model 
Accuracy 

Internet, telephony, and paper demand models are 
developed based on historical and test data. Development 
teams use those data to make predictions regarding system 
scalability. Changes to operations can have impacts to these 
models, and if changes continue to occur, the accuracy of 
the models will be reduced pending updates. 
IF operational changes occur that affect the workloads, 
THEN all systems could be adversely impacted if the 
updates are not made in time to inform the system 
developers of the proper demand.

Medium -
Yellow 3 3

1) Results from the 2018 End-to-End Census Test will be used to refine the 
external demand model, in order to improve its accuracy. (Ongoing) 
2) Compare model output with census data from other countries. (Ongoing) 
3) Incorporate operational changes as soon as possible. (Ongoing) 
4) Include impacts of advertising campaigns and partnership events on 
demand models. (Ongoing) 
5) Include maximum system capacity on models to readily identify system 
constraints. (Ongoing) 
6) Include sixth mailing in demand models (as a what-if scenario). (Ongoing)
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2020 Census Update

Oversight Committee Meeting
Briefing for Secretary Wilbur Ross

February 26, 2018

Albert E. Fontenot, Jr., Associate Director
Decennial Census Programs Directorate
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Agenda

• Hot Topics – Albert E. Fontenot, Jr. 

• Budget – Ben Taylor

• Major Contracts – Luis J. Cano 

• Cybersecurity – Kevin Smith 

• Systems Readiness – Atri Kalluri

• Stakeholders and Oversight – Albert E. Fontenot, Jr. 

• Risks – James B. Treat 

• Critical Path – James B. Treat 

• Periodic Performance Management Reports – James B. Treat
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2020 Census
Hot Topics for DOC Awareness: February 21, 2018

2018 End-to-End Test Readiness 
• We have 2,566 qualified candidates (as of February 15) for the 

Nonresponse Followup operation. Our goal for entering training is 
1,166 so that we can have about 1,049 trained entering NRFU.
• The Census Bureau will continue to aggressively recruit candidates and 

remains concerned about recruiting for the 2020 Census.

• Due to legal obstacles identified by attorneys at the USPS and the 
Department of Commerce we have decided not to pursue the pilot 
test of Postal Carriers as Census Enumerators.

2020 Census Operational Readiness 

• 12 of the 40 Wave 1 area census offices have a lease award/signed 
occupancy agreement, as of February 15. Space has been identified 
for 20 of the 208 Wave 2 area census offices, as of February 15. 

• We have concerns, which the General Services Administration (GSA) 
shares, that the leasing process is not moving forward as quickly as it 
needs to in some areas. GSA is bringing in their national team to address 
this

• Space for five of the six regional census centers has been accepted as 
of February 13. 

2020 Census Questionnaire
• Systems have been adjusted to handle the 2 question format for the 

Race/Ethnicity Question.
• We are prepared to deliver the questions to Congress by March 31 

pending resolution of the Department of Justice’s request for the 
addition of a question on citizenship to the 2020 Census Short Form. 

Integrated Partnership and Communications
• The mail out of questionnaires for the Census Barriers, Attitudes and 

Motivators Survey (CBAMS) for the qualitative survey is scheduled for 
February 20, with the focus planned for March 14 to April 19. The 
focus groups will provide critical data on small population groups and 
people who speak languages other than English.

2020 Census Printing and Mailing Contract 
• On October 16, 2017, the U.S. Government Publishing Office (GPO) 

awarded contract to Cenveo, Inc. on Census’ behalf. 
• On February 2, Cenveo, Inc., and its affiliates, filed for 

Reorganization in the Southern District of New York under Chapter 
11 of the U.S. Bankruptcy Code. Cenveo notified GPO and Census of 
its filing that day. 

• Production printing for the 2018 End-to-End Census Test began on 
February 14.  They have completed printing of the questionnaires, 
letters, inserts and envelopes.  All that remains is the postcards.  

• Attorneys from DOC, the Government Publishing Office, and the US 
Attorney’s Office are coordinating efforts to seek additional 
information and assurances of future performance from Cenveo and 
intend to take all appropriate steps consistent with the contract and 
applicable law to protect the government’s interests. 

• The USAO will send a letter to Cenveo’s bankruptcy counsel in order 
to gather information geared towards determining whether Cenveo
will have the financial ability to perform the contract. Based upon 
the terms of the Restructuring Support Agreement, the debtors' 
bankruptcy is on a "fast-track" with a plan to be filed by early April 
and for confirmation and consummation of that plan to be complete 
before the end of July. 

Residence Criteria
• A Federal Register Notice published on February 8 outlined the final 

Residence Criteria for the 2020 Census.
• Press activity and Congressional inquiries have been minimal.
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Refer to Budget and Contract Slides
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Cybersecurity
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The Census Cybersecurity effort is to resolve these risks:

Creating a Scalable Secure Network for 2020 Census Respondents:
Working with OMB, DHS, and Cloud Provider to develop scalable and secure network connection in the cloud.
• Federal Working Group with Cloud Provider (OMB, DHS, Cloud Provider, Network Providers)
• Current Solution is Network Provider Based; Future Solution will be Cloud Provider Based
• Federal CIO formalized approval for our approach for Future Solution* (working towards using during 2018 End-to-End Census Test)

Strengthening Our Incident Response Capabilities (DHS FIRE):
Advance ability to continually Identify, Protect, Detect, Respond, and Recover from possible cyber threats. 
• Moving forward with creating Insider Threat capability plan with outside expertise
• Started Federal Monitoring “Continuous Diagnostics and Mitigation” (DHS CDM) Implementation with DOC
• Improving visibility of cybersecurity issues by implementing tools from private industry and federal government 

Improving Our Cybersecurity Posture:
Improve knowledge, processes, procedures, and/or technology. 
• Increasing knowledge resources

• Collaboration with NIST Cybersecurity Center of Excellence (NCCoE) in Feb ‘18
• Regular Cybersecurity briefings with Department of Homeland Security (DHS)
• Cybersecurity Unified Coordination Group (Federal Intelligence Community) simulation for major incident in Summer ’18 (table top)

• Testing Technology
• Authorities to Operate (ATOs) for 2020 Systems are 75% Done for FY 18 End to End Test and On Schedule. Many Actions Remain.
• Internet Self Response system security tested by Private Industry (Done Jan ’18), Federal DHS (Done in Feb ’18; report in Mar ‘18)
• Engaging “Red Teams” from Industry and Federal (DHS) to conduct “slow and under the radar” cybersecurity attacks

External Risks
• Compromising User Devices (Public)
• Compromising External Network Access
• Impersonating the Census
• Inserting Invalid Responses

Internal Risks
• Disrupting the Internet Self Service Website
• Data Breaches
• Compromising User Devices (Census)

The Census Bureau are taking actions to mitigate these risks through coordination with Federal partners by:

2020 Census
Cybersecurity – Summary

The Census Bureau is working on a scalable secure network and improving their ability to 
actively see, secure, and resolve cybersecurity risks for the 2020 census. 

Further
Detail

Follows
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2020 Census
Cybersecurity – Scalable Secure Network for 2020 Census Respondents

Working with OMB, DHS, and Cloud Provider to develop scalable and secure network connection in the cloud to 
improve the User Experience for 2020 Respondents for Internet Self Response.

Slow

Slow

AWS*

Census

Respondent

Faster

Respondent
Similar

Network (Speed of Light) and Distance 
DC – Seattle, WA = 2,700 miles
DC – Ecuador = 2,700 miles
DC – Moscow, Russia = 4,900 miles
DC – Buenos Aires, Argentina = 5,300 miles
San Francisco to Bejing, China = 5,900 miles

* Amazon Web Services (AWS)

The Census is “continuing outside of existing TIC policies” in support of validating 
approaches and informing OMB, DHS, and others on the Executive Order to                                                      
“Strengthen the Cybersecurity of Federal Networks and Critical Infrastructure”.

Background

Federal Government entities must use Federal Secure Network Connectivity provided by Industry with Department of Homeland Security visibility 

• Secure Federal Network Connectivity through Trusted Internet Connection (TIC)

• DHS Einstein (Classified Monitoring of Network), Other Technologies/Configurations

• Current Implementations through Internet Service Provider to Federal Locations

• Census has 2 TICs (1 Suitland, MD Office; 1 Bowie, MD Data Center)

Problem

Current Federal Secure Network Connection will be slower internet respondents. 

• Current Solution is Network Provider Based (AT&T, Verizon, CenturyLink, ..)         (RED)

• Current Solution makes all respondents travel through Washington DC

• Census has all current network through Metro DC

• Cloud for Data Collection in Washington State (AWS)

• Internet Self Response website slower based on some users with multiple coast to coast trips

• User Experience depends on System & Network Latency (time) 

• The more Latency (time) adds up to the dramatically worse it gets at peak loads  

Proposed Resolution

Create scalable and secure network connection in the cloud that reduces unnecessary “travel times”  

• Future Solution will be Cloud Provider Based (Amazon Web Services, Microsoft, …)                         (BLUE & GREEN)

• Reduce “travel time” to website by connecting directly to West Coast cloud. No cross country layovers

• Initiated, Established, and Working with Federal/Industry Partners (OMB, DHS, Cloud Provider, Network Providers)

• Federal CIO (OMB) formalized support in February ’18 for Census to “continue outside of existing TIC policies”
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2018 End to End Test – 44 Systems 2020 Census – 52 Systems
No Level of Effort (88%) (Green)

• 86% will have obtained ATOs from the FY18 End to End Test (done)

• These systems will be maintained annually

• 2% (1 system) does not require an ATO (NA)

High Level of Effort (TBD) (Blue)

• 12% are new;

• Post Enumeration Survey

• Customer Relationship Management and Experience

• Decennial Device as a Service

No Level of Effort (75%) (Green)

• 73% have obtained ATOs (done)

• 2% (1 system) does not require an ATO (NA)

Small Level of Effort (18%) (Grey)

• 16% have ATOs and are moving to 2020 Infrastructure. These 
systems are moving from servers in the Census data center to the 
technical integrator

• 2% have ATOs and are being modified. These systems are already 
housed in the infrastructure and are developing additional 
capabilities.

High Level of Effort (7%) (Blue)

• 7% are new; Getting ATO before FY18 Test

Since Jan 18
Done       +21% (+9)
New           -2% (-1)
Modified   -5% (-2)
Moving    -14% (-6)

The Authority to Operate (ATO) process is quality control for Cybersecurity done for all 
systems to continually reduce information technology security risks to an acceptable level. 

2020 Census
Cybersecurity – Authority to Operate (ATO) Status
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2020 Census
Cybersecurity – Actions Remain- Plan of Action and Milestones (POA&Ms)

Summarize – Subjectively Record Issue with No Occurrences

 Majority of Federal Government uses this level

 Process - Evaluate security controls at the Top Level

 Oversight – Continually asks questions for more data 

 Example

 Technology: “Is Accesses Controlled?”   “Yes; the infrastructure is protected”  

 House: “Is your house insulated?”           “Yes; the house is insulated”

 Gaps – Subjective Risk Acceptance; Hard to Show Progress

Detail – Objectively Record Issues and Occurrences

 Census Bureau built to this level based on numerous recommendations of Oversight (GAO, OIG)

 Process - Evaluate security controls within the Top Level; document all the parts 

 Oversight – Has the data they need to understand risks more fully 

 Example

 Technology: “Where is Accesses Controlled?”  “Many different areas with different controls”

 House: “Where is your house insulated?”   “In exterior walls, front door has weather stripping, less inside”

 Gaps – Objective Risk Acceptance; Able to Show Progress; “Punch List” to be done and/or accepted

After ATOs are Granted, POA&Ms are recorded and continuously managed for the life of the system.

Continually identifying and tracking POA&Ms are healthy in Cybersecurity. Not fixing them as planned is unhealthy

Census has completed a large number of new ATOs for 2020 which naturally have POA&Ms recorded.

Census chooses to have more POA&Ms being tracked at a detailed level to show progress and increased visibility for 
ourselves and oversight (Our “Punch List” is 10+ times more than other Federal entities; 1,000’s instead of 100’s)

Focus on the progress to reduce POA&Ms. The number of POA&Ms themselves is the Census’ choice for visibility. 
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Refer to Systems Readiness Document
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2020 Census
Stakeholders and Oversight

GAO 
• Life Cycle Cost Estimate (LCCE) Audit 

• The LCCE audit continues.
• Their questions and topics of interest are based on their 

examining of the revised Basis of Estimation documentation 
submitted to them on December 11. 

• Systems Readiness Audit 
• Informed by GAO on February 5 that the Systems Readiness 

Audit will not have a formal report issued but that GAO would 
continue regular briefings with congressional oversight and 
release congressional testimony as appropriate. 

• Plans for Hard-to-Count Populations Audit 
• GAO is beginning this work after receiving a request from the 

House Committee on Oversight and Government Reform. 
• The entrance meeting with GAO was held on December 6. 
• Research Questions and Scope: 

o What socio-demographic groups are considered “hard to 
count” and why? 

o What is the status of the Census Bureau’s efforts to 
enumerate the “hard to count” in 2020? 

o To what extent is the Bureau’s current plans for 
enumerating the “hard to count” in 2020 addressing the 
nation’s changing demographics and key design changes 
introduced for the 2020 Census; and leveraging earlier 
lessons learned (e.g., prior recommendations from GAO, 
NAS, DOC advisory committees, the Census Bureau’s own 
evaluations and experiments, and others)?

• GAO is conducting meetings with various Census Bureau 
experts and documents are being provided to GAO, as 
requested. 

OIG 

• 2020 Census Area Census Office (ACO) Locations Audit

• Formal exit meeting will be held on February 23 to learn 
about preliminary findings and draft report expected date. 

• The audit included a close look at the delineation criteria 
and model, as well as the Life Cycle Cost Estimate associated 
with field infrastructure innovation. 

• Background Check Audit

• Census comments on draft report received on Background 
Check Audit were delivered to OIG on February 5.  Final 
report is expected by late February. 

• These are the tentative findings, which OIG discussed during 
an exit conference: 
o Escalating costs and inadequate quality assurance 

practices pose risks to 2020 Census background check 
activities. 

o The Census Bureau is not adequately monitoring 
contractor activities. 

o Program officials are not always allocating background 
check costs to the correct fund. 

• The Census Bureau is developing a response and will 
provide comments by late January. 

• CEDCaP Audit 

• The objectives are to determine whether (1) the Census 
Bureau is prepared to test its 2020 Census Security 
Architecture during the 2018 End-to-End Census Test; and 
(2) there are cost issues that will affect the readiness of the 
security architecture, or any other relevant systems.
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2020 Census
OIG Recommendations
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Topics Total Recs Closed Recs Open Recs Recs with Action Plan Due 

Date in Future

Documents Submitted:  Awaiting OIG 

Decision to Close

Address Canvassing Test 6 1 5 1 4

Administrative Records 4 2 2 1 1

Life Cycle Cost Estimate 5 1 4 3 1

2015 Test Design 4 3 1 1

2020 Census Planning 35 33 2 2

Master Address List 7 6 1 1

TOTAL 61 46 15 5 10
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2020 Census
GAO Recommendations

*Other includes the following topics: Project Management, Oversight, United States Postal Service, Nonresponse Follow-up, Address 
Canvassing, and Census Coverage Measurement.
**This recommendation, related to Address Canvassing, is for 2030. 

GAO has made 84 recommendations since 2007 about the 2020 Census. Action plans are in place for all recommendations. 

51 Have been closed by GAO. 
5 Have due dates in the future (4 in 2018 and 1 for the 2030 Census).
14 Relate to ongoing audits on the Lifecycle Cost Estimate, the Schedule and our efforts to enumerate Hard-to-Count populations.  

GAO will not close these until the ongoing audits are complete.
11 Artifacts have been provided to GAO, and we are working with GAO to identify the additional documentation they need to close 

these out. We expect progress on these in the near future.
3 These are recommendations that GAO is likely to close as “Not Fully Implemented” because, while artifacts have been provided,  

discussions with GAO clearly indicate our efforts to date, or planned, will not fulfil the recommendation. 
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Topics Total Recommendations Closed 
Recommendations 

Open 
Recommendations 

Recommendations  with 
Action Plan Due Date in 

Future

Documents Submitted:  Awaiting 
GAO Decision to Close

Life Cycle Cost Estimate 14 10 4 - 4

Schedule 12 5 7 - 7

IT & IT Security 23 16 7 - 7

Field Training, Workforce & Recruitment/ 
Integrated Partnership and Communications

18 5 13 4 8

Other* 17 14 3 1** 3

TOTAL 84 51 33 5 28
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Risk Management
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Sub-Projects
Systems (CEDSCI, PEARSIS, ECaSE-ISR) and

Major Contracts (i.e. Pega, Technical Integrator)

Project Risks (i.e CEDCaP, 2020 Solutions)

Program Risks (i.e. SE&I,
NRFU, ADCAN, etc)

Portfolio
Risks

2020 Census Portfolio Risk Management Process

2020 Census
Risk Management – Structure

The risk and issue management process is conducted at all 
levels of the 2020 Census Portfolio

28

267
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2020 Census
Portfolio Risk and Issue Management – Risk Register

The selected risks that follow represent the
major concerns that could affect the design
or the successful implementation of the 
2020 Census.

• Cost Impacts of Late Changes (Probability 3, Impact 5) RED
• Public Perception of ability to Safeguard Response Data (Probability 3, Impact 5) RED
• Cybersecurity Incidents (Probability 3, Impact 5) RED

Yellow risks with Probability and Impact equal to or great than 3, see background slides

Quadrant Total Risks %

RED 3 10.7%

YELLOW 24 85.7%

GREEN 1 3.6%

TOTAL 28 100%

5 0 0 0 0 0

4 0 0 1 0 0

3 0 0 3 7 3

2 0 0 1 8 4

1 0 0 0 0 1

1 2 3 4 5

Impact

P
ro

b
ab

ili
ty
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Critical Path Report

17
000396epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



• Schedule contains 

• Over 25,000 activities

• Over 42,000 interdependencies

• 35 Operations and 52 Systems

• Baselined the schedule on December 14, 2017

• Started reporting status weekly on December 15, 2017

• Conducting a chronological review for integration of activities

• Operations for Releases 1 & 2  – Completed January 26, 2018

• Systems for Releases 1 & 2 – In process, planned finish on March 16, 2018

• Early Data Collection Operations for Release 3 – Planned finish on April 20, 2018

• Remaining Data Collection Operations for Release 3 – Planned finish on June 1, 2018

• Remaining Operations, Release 4 – Planned finish on July 13, 2018

Refer to Handout
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2020 Census
Critical Path Report – 2020 Integrated Master Schedule
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Status Reporting

Periodic Performance Management Reports
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Periodic Performance Management Reports
Complete Listing of Reports

Status Report Title
Slide 

Number

Area Census Office Lease Status – Wave 1 18

Area Census Office Lease Status – Wave 2 19

Regional Census Center Space Acceptance & Opening Status 20

2020 Local Update of Census Addresses (LUCA) 21

Recruiting for 2018 Peak Operations 22

Legend

On Track
Management 

Focus

Requires 

Attention
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Periodic Performance Management Reports
Area Census Office Lease Status – Wave 1

Wave 1 
Area Census Office 
(ACO) Lease Status

Status:
Management Focus

Data current as of:
February 15, 2018

Completion Date: 
March 31, 2018

Source: Weekly Field Division Report, February 15, 2018

12

20

8

0 10 20 30 40

Lease Award/OA Signed

ACO Space Identified
(Pending Lease Award/

Occupancy Agreement [OA])

ACO Space Not Identified

Wave 1 Area Census Office (ACO) Lease Status

1. Concord, NH
2. Bronx South, NY
3. Caguas, PR
4. Baton Rouge, LA
5. Denver, CO
6. Houston West, TX
7. San Antonio East, TX
8. Oakland, CA
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Periodic Performance Management Reports
Area Census Office Lease Status – Wave 2

Wave 2
Area Census Office 
(ACO) Lease Status

Status:
On Track

Data current as of:
February 15, 2018

Completion Date: 
September 30, 2018

Source: Weekly Field Division Report, February 15, 2018

20

188

0 26 52 78 104 130 156 182 208

Lease Award/OA Signed

ACO Space Identified
(Pending Lease Award/ Occupancy

Agreement [OA])

ACO Space Not Identified

Wave 2 Area Census Office (ACO) Lease Status
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Periodic Performance Management Reports
Regional Census Center Space Acceptance & Opening Status

Regional Census 
Center (RCC) Status

Status:
On Track

Data current as of:
February 13, 2018

Upcoming RCC Space 
Acceptance Dates: 

Atlanta RCC, accepted
February 12, 2018

New York RCC, projected 
March 23, 2018

RCC Open Dates: 
April 1, 2018
(New York RCC to open April 
27, 2018)

Source: Reported via John Donnelly email February 13, 2018

Buildout/ 
Space Accepted

Furniture/ Supplies/ 
IT Equipment 

Deployed

RCC 
Open

Philadelphia

RCC

Chicago

RCC

Dallas

RCC

Atlanta

RCC

Los Angeles

RCC

New York

RCC

Legend

Not Started On TrackCompleted
Management 

Focus

Requires 

Attention
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Periodic Performance Management Reports
2020 Local Update of Census Addresses (LUCA)

2020 Local Update of 
Census Addresses 
(LUCA)

Status:
On Track

Data current as of:
February 15, 2018

Completion Date: 
January 31, 2018

Notes: 
• Extended the 

registration deadline for 
natural disaster areas 
until January 31, 2018

• 45 States are registered 
to participate, up from 
28 states in 2010 LUCA Source: Daily LUCA E-mailed Report, February 15, 2018 

Coverage Measures 

Of the population covered

98.0%

Of the housing covered

97.9%

Registration

Governments Registered 
or In-Process to Register

11,560
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Recruiting for 2018
Peak Operations

Status:
Management Focus

Data current as of:
February 15, 2018

Completion Date:
March 5, 2018

Notes:
• We plan to hire 5 Census Field 

Managers and 45 Census Field 
Supervisors.

Source: Regional Disposition Summary (D-424F) Report, February 15, 2018

Periodic Performance Management Reports
Recruiting for 2018 Peak Operations

0

500

1,000

1,500

2,000

2,500

3,000

Total Recruited Total Qualified

Recruiting for 2018 Peak 
Operations

2773
2566

Goal for Entering Training: 1,166 

Goal for Trained Enumerators 
needed for NRFU : 1,049 

Number of Core Enumerators 
needed for NRFU : 900
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Background on Risk Management
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Risk ID Title Description
Exposure Level and 

Color Probability Impact Mitigation Plan

LC-003
Cost Impacts of Late 
Changes

The budget process requires the 2020 Census Portfolio to produce estimates 
for out-year budgets before the cost of the final design has been identified 
and estimated. 
IF later in the 2020 Census life cycle, it is discovered that certain cost 
projections cannot be met, THEN the design will have to be changed, 
potentially impacting quality, forcing the implementation of an inadequately 
tested design, and having to request additional funds which might put the 
2020 Census over the cost goal. High - Red 3 5

1. Develop strong budget justifications that show negative impact of insufficient funds. (Ongoing) 
2. Develop a strong communications package for stakeholders to use in defense of 2020 Census budget 
requests. (Ongoing) 
3. Perform continuous reviews of the cost assumptions and the feasibility in meeting the targeted 
goals. (Ongoing) 
4. Ensure there is sufficient contingency funding to address late changes. (Ongoing)

LC-041
Cybersecurity 
Incidents

Cybersecurity incidents (e.g., breach, denial of service attack) could happen 
to the Census Bureau’s authorized IT systems, such as the Internet self-
response instrument, mobile devices used for fieldwork, and data processing 
and storage systems. IT security controls will be put in place to protect the 
confidentiality, integrity, and availability of the IT systems and data.
IF a cybersecurity incident occurs to the systems supporting the 2020 Census, 
THEN additional technological efforts will be required to repair or replace the 
systems affected in order to maintain secure services and data. High - Red 3 5

1. Monitor system development efforts to ensure the proper Census Bureau IT security guidelines are 
followed during the system development phase. (Ongoing)
2. Research other Census Bureau programs, other government agencies, other countries, and the 
private sector to understand how they effectively mitigate cybersecurity incidents. (Ongoing)
3. Audit systems and check logs to help in detecting and tracing an outside infiltration. (Ongoing)
4. Perform threat and vulnerability analysis through testing. (Ongoing)
5. Prepare for rapid response to address any detected cybersecurity incidents. (Ongoing)

2020 Census
Portfolio Risk & Issue Management – Red Risks

LC-039

Public Perception of 
Ability to Safeguard 
Response Data

The accuracy and usefulness of the data collected for the 2020 Census are 
dependent upon the ability to obtain information from the public, which is 
influenced partly by the public’s perception of how well their privacy and 
confidentiality concerns are being addressed.  The public's perception of the 
Census Bureau's ability to safeguard their response data may be affected by 
security breaches or the mishandling of data at other government agencies or 
in the private sector. 
IF a substantial segment of the public is not convinced that the Census Bureau 
can safeguard their response data against data breaches and unauthorized 
use, THEN response rates may be lower than projected, leading to an increase 
in cases for follow-up and cost increases. High - Red 3 5

1. Develop a strategy to build and maintain the public’s confidence in the Census Bureau’s ability to 
keep their data safe. (Ongoing)
2. Research other Census Bureau divisions, other government agencies, other countries, and the public 
sector to gain insight into how they have effectively mitigated the issue of public trust and IT security. 
(Ongoing)
3. Continually monitor the public’s confidence in data security in order to gauge their probable 
acceptance of the Census Bureau’s methods for enumeration. (Ongoing)
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-045 Major Disasters

Major disasters (e.g., earthquake, flood, tornado, 
epidemic, and terrorist attack) can affect the populations 
of a geographic area (e.g., town, county, state) and 
prevent people from self-responding to the 2020 Census 
or being contacted by field staff. Major disasters can 
disrupt operations at key facilities (e.g., Headquarters, 
National Processing Center, Regional Census Centers, and 
Area Census Offices) and supporting infrastructure (e.g., 
Post Offices and telecommunications). 
IF a major disaster occurs during the final preparations for 
or the implementation of the 2020 Census (October 2017 
– September 2023), THEN operations may not be able to 
be executed as planned, leading to increased costs, 
schedule delays, and lower quality data.

Medium -
Yellow 4 3

1. Plan for a rapid response team to access the disaster and recommend a 
course of action to senior managers. (Ongoing) 
2. Where feasible, the Census Bureau will develop secondary operations 
facilities, implement regular backup of automated systems and data, and 
provide uninterruptible power. (Ongoing) 
3. Develop Continuity of Operations (COOP) plans for all key facilities (HQ, 
NPC, RCCs, ACOs, etc.). (Ongoing) 
4. Develop Continuity of Operations (COOP) plans for all operations. 
(Ongoing) 
5. Ensure there is contingency funding in the budget to cover Continuity of 
Operations (COOP) plans. (Ongoing) 
6. Consult with other government agencies on best ways to continue 
operations in areas affected by a major disaster. (Ongoing)

LC-010
Enterprise IT 
Solutions

The Census Bureau, wherever feasible, will leverage cross-
program IT solutions and has begun the work necessary to 
ensure this is achieved. However, enterprise solutions 
(i.e., CEDCaP, CEDSCI, and C-SHaRPS) may not address all 
of the 2020 Census Portfolio requirements. In these cases, 
impacts must be identified and proper actions taken to 
resolve the situation. 
IF enterprise IT solutions cannot meet the 2020 Census 
Portfolio requirements, THEN existing systems may 
require substantial modifications or entirely new systems 
may have to be developed, adding complexity and 
increasing risk for a timely and successful 2020 Census.

Medium -
Yellow 3 4

1. Engage with enterprise efforts to ensure that solutions architectures align 
and provide continued support for 2020 Census requirements development 
and management. (Ongoing)
2. Participate in agency-wide solution development (i.e., avoid custom 
solutions where enterprise or off-the-shelf solutions will suffice) and ensure 
that contingencies (i.e., off-ramps) are developed early and exercised when 
necessary. (Ongoing)
3. Determine the extent existing systems from the 2010 Census can be 
modified and reused if necessary. (Complete)
4. Design IT solutions that are flexible enough to incorporate design changes. 
(Ongoing)
5. Establish a change control management process to assess impacts of 
change requests to facilitate decision-making. (Complete)
6. Prepare for rapid response to implement change based on the results of 
the change control process. (Ongoing)

2020 Census
Portfolio Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description

Exposure 
Level and 

Color Probability Impact Mitigation Plan

LC-033

Administrative 
Records and 
Third-Party Data -
External Factors

The Census Bureau is planning the use of administrative records 
and third-party data to reduce the need to followup with 
nonrespondents through the identification of vacant and deleted 
housing units (those that do not meet the Census Bureau's 
definition of a housing unit), the enumeration of nonresponding 
housing units, and the improvement of the quality of imputation 
for demographic characteristics that are missing for person and 
housing unit records. Administrative records will also be used to 
update the Master Address File, predict the best times to contact 
nonresponding households, and verify the information provided 
by respondents and enumerators. 
IF external factors or policies prevent the Census Bureau from 
utilizing administrative records and third-party data as planned, 
THEN the Census Bureau may not be able to fully meet the 
strategic goal of containing the overall cost of the 2020 Census or 
to fully utilize the data quality benefits of using administrative 
records in characteristic imputation.

Medium -
Yellow 3 4

1. Identify external stakeholders that have an interest in Census Bureau policies 
regarding administrative records and third-party data usage. (Ongoing)
2. Develop a stakeholder communication plan for identified external 
stakeholders. (Ongoing)
3. Regularly communicate to and seek feedback from identified external 
stakeholders on design decisions and research and testing results related to the 
use of administrative records and third-party data for the 2020 Census. 
(Ongoing)
4. Assess impacts of any changes to the design based on feedback from external 
stakeholders and update plans accordingly. (Ongoing)
5. Monitor external factors and policies that may impact the Census Bureau’s 
planned use of administrative records and third-party data for the 2020 Census. 
(Ongoing)

LC-036

Operations and 
Systems 
Integration 

Due to the critical timing of census operations and the potential 
impact of systems not being ready to support them, managers 
must have an accurate gauge of the progress made towards 
integrating the various operations and systems that support the 
2020 Census, including enterprise solutions (i.e., CEDCaP, CEDSCI, 
and C-SHaRPS).  The monitoring of the progress towards 
integration must take place throughout the planning, 
development, and testing stages of the operations and systems. 
IF the various operations and systems are not monitored properly 
to ensure that integration is successful prior to implementation, 
THEN the strategic goals and objectives of the 2020 Census may 
not be met.

Medium -
Yellow 3 4

1. Leverage DITD’s Systems Engineering and Integration (SE&I) System 
Development Life Cycle system readiness/phase gate review process, the SE&I 
program metrics dashboard, and various 2020 Census Program’s governance 
forums to provide a current sense of where all solutions providers are in the 
system development process and to raise issues quickly for corrective action. 
(Ongoing) 
2. Conduct regularly scheduled reviews of the 2020 Census operations. 
(Complete) 
3. Ensure all operational areas and their associated IPTs have adequate 
resources assigned to integration efforts and required project artifacts are 
developed and approved. (Ongoing) 
4. Ensure each planned census test has an approved GOSC (Goals, Objectives, 
and Success Criteria), adequate resources to plan and conduct are identified 
and assigned, a detailed test plan is developed and approved (including  key 
milestones and roles and responsibilities), and deadlines are being met through 
a regular management review with the test team. (Ongoing) 
5. Ensure adequate technical review sessions are planned and conducted in 
conjunction with Systems Engineering and Integration staff (including the 
systems engineers responsible for developing the solutions). (Ongoing) 
6. Create an operational integration design team to support the 2020 Census 
through creation and distribution of artifacts, which depict integration between 
the operations. (Complete)

2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-038

Testing of Field 
Operations 
Quality Control 
Procedures 

Most 2020 Census field operations include quality control 
procedures to ensure that the collected data meet the 
acceptable levels of quality.  However, the field quality 
control procedures have gone through only limited testing 
since 2016 due to reassessment and prioritization within 
the 2020 Census Portfolio. 
IF the 2020 Census field operations do not adequately test 
their respective quality control procedures prior to 
implementation, THEN the quality control methods may 
not be effective, requiring additional funding and effort to 
meet the established levels of quality for the 2020 Census 
data.

Medium -
Yellow 3 4

1. Communicate the necessity of testing and implementing quality control 
procedures as part of the field operations and tests. (Ongoing) 
2. Document the quality control procedures for each field operation 
supporting the 2020 Census. (Ongoing) 
3. Devise alternate testing plans for QC procedures. (Complete)

LC-042
Late Operational 
Design Changes 

After key planning and development milestones are 
completed, stakeholders may disagree with the planned 
innovations behind the 2020 Census and decide to modify 
the design, resulting in late operational design changes. 
IF operational design changes are required following the 
completion of key planning and development milestones, 
THEN costly design changes may have to be implemented, 
increasing the risk for a timely and successful 2020 Census.

Medium -
Yellow 3 4

1. Identify internal and external stakeholders that have an interest in the 
2020 Census operational design. (Ongoing) 
2. Develop a stakeholder communications plan for identified internal and 
external stakeholders. (Ongoing) 
3. Regularly communicate with and seek feedback from identified external 
stakeholders on design decisions and research and testing results. (Ongoing) 
4. Monitor external factors and policies that may impact the Census Bureau’s 
planned innovations for the 2020 Census operational design. (Ongoing) 
5. Establish a change control management process to assess impacts of 
change requests to facilitate decision-making. (Complete) 
6. Prepare for rapid response to address potential changes and make 
decisions based on the results of the change control process. (Ongoing)

2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-046

Insufficient 
Levels of Staff 
with Subject 
Matter Skillsets 

The 2020 Census Portfolio consists of programs and 
projects that requires subject matter skillsets to complete 
the work. The potential of not having the necessary staffing 
levels and staff with the appropriate competencies to 
satisfy portfolio objectives is a current reality. This is a 
result of both hiring freezes and the budgetary constraints 
experienced by the 2020 Census Portfolio. In addition, with 
increasing numbers of staff eligible for retirement before 
2020, there is also the potential of losing valuable 
institutional knowledge, as employees in key positions may 
not be accessible to share their knowledge and participate 
in succession planning. 
IF the 2020 Census Portfolio does not hire and retain staff 
with the necessary subject matter skillsets at the levels 
required, THEN the staffing shortages may occur, making it 
difficult to meet the goals and objectives of the portfolio.

Medium -
Yellow 3 4

1. Identify high priority competencies and staffing positions needed for the 
work of the 2020 Census. (Ongoing) 
2. DDSSO will continue to collaborate with managers and the Human 
Resources Division (HRD) to facilitate hiring. (Ongoing) 
3. Employ various strategies to facilitate staff retention. (Ongoing)

LC-050
2020 Census 
Contract Support 

Many of the operations supporting the 2020 Census require 
contracts to assist them with system development, testing, 
and production activities. The acquisition process requires 
lead time and involves review and approval milestones, 
both at the agency and department levels. Once awarded, 
the implementation of the contract may be delayed for a 
number of reasons, including protests or lack of funding. 
Any delay with the awarding or implementation of these 
contracts means the operations may have to shorten the 
timeframe for some activities or possibly cancel certain 
activities. 
IF there are difficulties in the awarding or implementation 
of the contracts that are supporting the 2020 Census, THEN 
delays may occur in the system development, testing, or 
production stages, which may force the operations 
supporting the 2020 Census to shorten the timeframe for 
completing some activities or cancel certain activities.

Medium -
Yellow 3 4 In development.

2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-043
Cloud 
Implementation

Some systems supporting the 2020 Census plan to mitigate 
the surging demand on the systems by utilizing the Cloud as 
part of the architecture. 
IF the Cloud, and the migration to it, is not evaluated, 
designed, and tested thoroughly, THEN any implementation 
of the Cloud may introduce system failures or process gaps 
with downstream implications.

Medium -
Yellow 3 3

1. Develop plans for alternate deployments of each 2020 Census system that is 
targeted to be hosted on the Cloud. (Ongoing) 
2. Assign 2020 Census Technical Integrator to develop a physical architecture 
for the 2020 Census System of Systems, including the assessment and design 
of a cloud architecture for the 2020 Census. (Ongoing) 
3. Assign the 2020 Census Technical Integrator to assess every system of the 
2020 Census System of Systems, including the systems suitability for the Cloud 
and the migration strategy if the system is determined to be suitable for the 
Cloud. (Ongoing)

LC-044
Systems 
Scalability 

All systems supporting the 2020 Census must be able to 
handle the large, dynamic demands of the operations and 
support the system of systems. 
IF systems are not properly designed, tested, and 
implemented with the ability to scale, THEN critical issues 
may arise when the need to scale up (or down) any system 
in the environment occurs, potentially eliminating the 
ability to scale during the production window of operations, 
and thereby limiting the capacity to support the operations 
or leading to failure of the system.

Medium -
Yellow 3 3

1. Under direction of SE&I Chief Architect, conduct scalability assessment with 
the Technical Integrator (TI) team. (Ongoing) 
2. Provide accurate demand models to the systems to ensure proper system of 
systems design. (Ongoing)

2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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Risk ID Title Description
Exposure Level 

and Color Probability Impact Mitigation Plan

LC-047
Demand Model 
Accuracy 

Internet, telephony, and paper demand models are 
developed based on historical and test data. Development 
teams use those data to make predictions regarding system 
scalability. Changes to operations can have impacts to these 
models, and if changes continue to occur, the accuracy of 
the models will be reduced pending updates. 
IF operational changes occur that affect the workloads, 
THEN all systems could be adversely impacted if the 
updates are not made in time to inform the system 
developers of the proper demand.

Medium -
Yellow 3 3

1) Results from the 2018 End-to-End Census Test will be used to refine the 
external demand model, in order to improve its accuracy. (Ongoing) 
2) Compare model output with census data from other countries. (Ongoing) 
3) Incorporate operational changes as soon as possible. (Ongoing) 
4) Include impacts of advertising campaigns and partnership events on 
demand models. (Ongoing) 
5) Include maximum system capacity on models to readily identify system 
constraints. (Ongoing) 
6) Include sixth mailing in demand models (as a what-if scenario). (Ongoing)

2020 Census
Program Risk & Issue Management – Medium-Yellow Risks
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PRE-DECISIONAL

Submission of the 2020 Census and 
American Community Survey Questions 
to Congress

Briefing for the Department of Commerce

March 5, 2018

1
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PRE-DECISIONAL

2020 Census and American Community Survey Subjects and Questions
Requirements

• Section 141(f) of the Census Act requires that the 
subjects included in the next census be submitted to 
Congress no later than 3 years before the census date. 

 This document was issued on March 28, 2017.

• The Census Act also requires that the questions included 
in the next census be submitted to Congress no later 
than 2 years before the census date. 

 A document that meets this requirement for the 2020 
Census and the ACS will be submitted to Congress by March 
31, 2018.

2
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PRE-DECISIONAL

How a Question Becomes Part of the Census (short form)
Steps in the Process

3

•The discretionary authority for defining the questions on the Decennial Census Short 
Form resides with the Secretary of Commerce.

Authority

•Requests undergo legal, technical, and policy review to determine whether the 
question should be included on the short form.

Review of Request

•Upon determining a new question is warranted, the Census Bureau must notify 
Congress of its intent to add the question.

•The Census Bureau will publish a Federal Register Notice.

Notification

• If the question is not currently used in an ongoing survey, the Census Bureau must 
test the wording of the new question. 

Testing

•The Census Bureau must make operational adjustments to all data collection and 
processing systems to include the approved, new question.

Operational Adjustments
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PRE-DECISIONAL

How a Question Becomes Part of the American Community Survey
Steps in the Process

4

Proposal

•A federal agency proposes a new or changed question.
•Request specifies frequency, geographic precision needed, and consideration of other sources.
•OMB and Census Bureau decide whether the change has merit.

Testing

•Wording options are created and tested. 
•Question performance is evaluated in a field test.

Evaluation

•Test results are reviewed by the Census Bureau and requesting federal agency.
•The Census Bureau solicits public comment through a Federal Register Notice. 

Decision

•A final decision is made in consultation with the OMB and Interagency Council on Statistical Policy 
Subcommittee on the ACS.

• If approved, the Census Bureau implements the change.
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PRE-DECISIONAL

Subjects Planned for the 2020 Census
As submitted in March 2017

• No changes to the 2020 Census subjects
• Same subjects included on the 2010 Census and Census 

2000 short form

• 2020 Subjects
• Operational (number of people) – asked since 1790

• Age – asked since 1790

• Gender – asked since 1790

• Hispanic origin – asked since 1970

• Race – asked since 1790

• Relationship – asked since 1880

• Tenure (owner/renter) – asked since 1890

5

Note: The 2020 Census short form will be administered in the 50 
states, the District of Columbia, and Puerto Rico. 000417epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



PRE-DECISIONALSubjects Planned for the 2020 American Community Survey
As submitted in March 2017

No changes to the ACS subjects.
2020 Subjects Social Subjects Economic Subjects Housing Subjects
Operational Ancestry (1980) Journey to Work/Commuting (1960) Acreage & Agricultural Sales (1960)

Age Disability (1830) Health Insurance (2008) Computer & Internet Use (2013)

Gender Fertility (1890) Income (1940) Home Heating Fuel (1940)

Race/Ethnicity Grandparent Caregivers (2000) Industry of Worker (1820) Home Value & Rent (1940)

Relationship Language Spoken at Home (1890) Occupation of Worker (1850) Plumbing Facilities (1940)

Tenure Marital Status (1880) Class of Worker (1910) Kitchen Facilities (1940)

Marital History (1850) Labor Force Status (1890) Telephone Service (1960)

Migration/Residence One Year Ago 
(1930)

Work Status Last Year (1880) Selected Monthly Owner Costs (1940-1990)
Utilities, mortgage, etc.

Place of Birth (1850) SNAP (2005)
Food  Stamps

Citizenship (1820) Units in Structure (1940)

Year of Entry (1890) Rooms (1940)

School Enrollment (1850) Bedrooms (1960)

Educational Attainment (1940) Vehicles Available (1960)

Undergraduate Field of Degree (2009) Year Built (1940)

Veteran Status (1890) Year Moved In (1960)

Veteran Period of Service and VA 
Service-Connected Disability (2008)

(Year first asked in the Decennial Census Program)

6
Note: The 2020 ACS (formerly the long form) will be administered 
in the 50 states, the District of Columbia, and Puerto Rico.
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PRE-DECISIONAL
Subjects Planned for the 2020 Island Areas Censuses
As submitted in March 2017

2020 Subjects Social Subjects Economic Subjects Housing Subjects
Operational Ancestry Commuting Acreage & Agricultural Sales
Age Disability Health Insurance Computer & Internet Use
Gender Fertility Income Home Heating Fuel
Race/Ethnicity Grandparent Caregivers Industry, Occupation,

& Class of Worker
Home Value & Rent

Relationship Language Spoken at Home Labor Force Status Plumbing Facilities, Kitchen Facilities, 
& Telephone Service**

Tenure Marital Status & Marital History* Work Status Last Year Selected Monthly Owner Costs
Migration/Residence Five Years Ago Sewage Disposal
Parent's Place of Birth SNAP*
Place of Birth, Citizenship, & Year of Entry Source of Water
Reason for Migration Units in Structure, Rooms, & Bedrooms
School Enrollment, 
Educational Attainment
& Undergraduate Field of Degree***

Vehicles Available

Veteran Status, Period of Service, 
& VA Service-Connected Disability Rating

Year Built & Year Moved In

*New for Island Areas Censuses, but an established subject in the ACS.
**Propose including flush toilet availability.
***Propose including completion of a vocational program, which was a subject for the 2010 Census.
Island Areas Censuses Only

7

Note: The 2020 Island Areas Censuses will be administered in 
American Samoa, the Commonwealth of the Northern Mariana 
Islands, Guam, and the U.S. Virgin Islands. 
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PRE-DECISIONAL
Questions Planned for the 2020 Census and 
American Community Survey
Document Outline

Contents:
• Introduction
• Questions Planned for the 2020 Census
• Questions Planned for the ACS
• Year First Included in a Decennial Census or on the ACS

Structure:
• Question image (paper form)
• Statement about why the question is asked (relationship to published data)
• Paragraph summarizing federal government use of data derived from the question
• Select summaries of types of community-level uses

8
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PRE-DECISIONAL

Questions Planned for the 2020 Census 
Question Images

• Age 
• Gender
• Hispanic origin
• Race
• Relationship
• Tenure (owner/renter)
• Operational (number of people)

9
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PRE-DECISIONAL

Age 
Asked since 1790

Answers to the age and date of birth question provide the data that help us understand the size 
of different age groups and how other characteristics may vary by age.

10
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PRE-DECISIONAL

Gender 
Asked since 1790

A question about the gender of each person is used to create statistics about males and females 
and to present other data by gender.

11
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PRE-DECISIONAL

Hispanic Origin* 
Asked since 1970

A question about whether a person is of Hispanic, Latino, or Spanish origin is used to create 
statistics about this ethnic group.

* This Hispanic origin question will be implemented on the ACS in 2020.

12

Note: Hispanic origin and race are asked separately 
in accordance with the 1997 OMB standards on race 
and ethnicity. 
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PRE-DECISIONAL

Race* 
Asked since 1790

A question about a person's race to 
create statistics about race and to 
present other estimates by race 
groups.

* This race question will be 
implemented on the ACS in 
2020.

13

Note: Hispanic origin and race are asked separately 
in accordance with the 1997 OMB standards on race 
and ethnicity. 
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PRE-DECISIONAL

Relationship* 
Asked since 1880

A question about the relationship of 
each person in a household to one 
central person is used to create 
estimates about families, 
households, and other groups, and 
to present other data at a household 
level.

*This relationship question will be implemented 
on the ACS in 2019. 14
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PRE-DECISIONAL

Tenure (owner/renter)
Asked since 1890

A question about whether a home is owned or rented is used to create data about tenure, 
renters, and home ownership.

15
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PRE-DECISIONAL

Operational (number of people) 
Asked since 1790

Some operational questions are asked to better administer the data collection process and to 
ensure greater accuracy of the data collected. Contact information is not part of published 
estimates and is carefully protected, as mandated by federal law, to respect the personal 
information of respondents. 

16
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PRE-DECISIONAL

Questions Planned for the 2020 American Community Survey 

• Based on results of the 2016 ACS Content Test, changes to the questions about the 
following topics are planned for implementation on the 2019 ACS (and will be 
carried forward to the 2020 ACS):

• Telephone service
• Journey to work
• Weeks worked
• Class of worker
• Industry and Occupation
• Retirement income
• Relationship 
• Health insurance premiums and subsidies (new question)

• The ACS will implement the version of the race and Hispanic origin questions used 
on the 2020 Census on the 2020 ACS. 

17
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PRE-DECISIONALPreparing the Questions Planned for the 2020 Census 
and American Community Survey
Planned Timeline

Activity Timeline

 Federal agencies provide updates to Federal use 
documentation

March – June 2016

 Incorporate feedback into draft Planned Subjects 
document

May – September 2016

 Provide updates and conduct briefings January – March 2017

 Planned Subjects document delivered* No later than March 31, 2017

 Draft Planned Questions document September 2017 – January 2018

Provide updates and conduct briefings January – March 2018

Planned Questions document delivered* No later than March 31, 2018

American Community Survey Federal Register Notices 
(public comment period)

December 2017 – February 2018, 
March – April 2018

2020 Census Federal Register Notices 
(public comment period)

May – July 2018, August –
September 2018

*2020 Island Areas Censuses Subjects and Questions are submitted via letter in the same period.

18
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PRE-DECISIONAL

Outstanding Item

• On December 12, 2017, the Department of Justice requested that citizenship be 
added to the 2020 Census short form, stating:

• These “data are critical to the Department’s enforcement of Section 2 of the Voting Rights Act and its 
important protections against racial discrimination in voting. To fully enforce those requirements, the 
Department needs a reliable calculation of the citizen voting-age population in localities where 
voting rights violations are alleged or suspected.”

• This request is currently under evaluation by the Department of Commerce.

19
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PRE-DECISIONAL

Questions?

20
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PRE-DECISIONAL

2020 Census and ACS Questions
Document Development

2020 Census and ACS Subjects 2020 Census and ACS Questions

21
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PRE-DECISIONAL

202020102000

Periodic Reviews of 
Existing Content

ACS Cognitive and 
Field Testing

Census Cognitive 
and Field Testing

ACS implementation

1990

2020 Census2010 Census2000 Census

Questions Planned for 2000 Census
New: Grandparents as Caregivers
Removed: Sewage Disposal, 

Source of Water

Questions Planned for 2010 Census and ACS
New: Health Insurance Coverage, 

VA Service-Connected Disability Rating
Removed: Years of Military Service

Questions Planned for 2020 Census and ACS
New: Computer and Internet Use
Removed: Business on Property, Flush Toilets

Content Reviews Following ACS 
Implementation:
Program Review
OMB Request (Sunstein Memo)
ACS Program Review

Subjects and Questions Planned for the 2020 Census and ACS
Decennial Census Content Determination Process

Questions Planned

Subjects Planned

22
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PRE-DECISIONAL

Submission of the 2020 Census and 
American Community Survey Questions 
to Congress

Briefing for the Department of Commerce

March 6, 2018

1
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PRE-DECISIONAL

2020 Census and American Community Survey Subjects and Questions
Requirements

• Section 141(f) of the Census Act requires that the 
subjects included in the next census be submitted to 
Congress no later than 3 years before the census date. 

 This document was issued on March 28, 2017.

• The Census Act also requires that the questions included 
in the next census be submitted to Congress no later 
than 2 years before the census date. 

 A document that meets this requirement for the 2020 
Census and the ACS will be submitted to Congress by March 
31, 2018.

2
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PRE-DECISIONAL
How a Question Becomes Part of the Census or 
American Community Survey
Standard Considerations

• The determination of content for the Decennial Census Program rests 
with the Secretary of Commerce.

• Requests undergo legal, technical, and policy review to determine 
whether the question should be included.

• If the question is not currently used in an ongoing survey, it is the Census 
Bureau standard develop and test the wording of the new question.

• The Census Bureau must submit to Congress the planned questions for 
the 2020 Census and American Community Survey by March 31, 2018.

• In compliance with the Paperwork Reduction Act, the Census Bureau will 
publish a Federal Register Notice.

3
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PRE-DECISIONAL

Subjects Planned for the 2020 Census
As submitted in March 2017

• No changes to the 2020 Census subjects
• Same subjects included on the 2010 Census and Census 

2000 short form

• 2020 Subjects
• Age – asked since 1790

• Gender – asked since 1790

• Hispanic origin – asked since 1970

• Race – asked since 1790

• Relationship – asked since 1880

• Tenure (owner/renter) – asked since 1890

• Operational (e.g., name) – asked since 1790

4

Note: The 2020 Census short form will be administered in the 50 
states, the District of Columbia, and Puerto Rico. 000438epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



PRE-DECISIONAL

Outstanding Item

• On December 12, 2017, the Department of Justice requested that citizenship be 
added to the 2020 Census short form, stating:

• These “data are critical to the Department’s enforcement of Section 2 of the Voting Rights Act and its 
important protections against racial discrimination in voting. To fully enforce those requirements, the 
Department needs a reliable calculation of the citizen voting-age population in localities where 
voting rights violations are alleged or suspected.”

• This request is currently under evaluation by the Department of Commerce.

5
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PRE-DECISIONALPrepare and Deliver the Questions Planned for the 
2020 Census and American Community Survey
Planned Schedule

6

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

Mar-4 Mar-5 Mar-6 Mar-7 Mar-8 Mar-9 Mar-10

Mar-11 Mar-12 Mar-13 Mar-14 Mar-15 Mar-16 Mar-17
Need 

decisions

Mar-18 Mar-19 Mar-20 Mar-21 Mar-22 Mar-23 Mar-24

Mar-25 Mar-26 Mar-27 Mar-28 Mar-29
Document

is Delivered

Mar-30
Good 
Friday

Mar-31

Final document layout takes 2-3 days.
Printing takes 3 days.
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PRE-DECISIONALFinalize and Deliver the Questions Planned for the 
2020 Census and American Community Survey
Planned Timeline

Activity Timeline

⚠ Finalize draft of the Planned Questions document March  1, 2018

 Present at the 2020 Program Management Review January 26, 2018

 Brief Census Executive Staff February 13, 2018

 Brief the Office of Management and Budget February 22, 2018

 Brief the Department of Commerce March 6, 2018

Brief the Interagency Council on Statistical Policy 
Subcommittee on the ACS

March 14, 2018

Brief the Census Scientific Advisory Committee March 29, 2018

Brief the National Advisory Committee March-April 2018

Brief House and Senate Staffers April 2018

Planned Questions document delivered* No later than March 29, 2018

*2020 Island Areas Censuses Subjects and Questions 
are submitted via letter in the same period. 7
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PRE-DECISIONAL
Questions Planned for the 2020 Census and 
American Community Survey
Document Outline

Contents:
• Introduction
• Questions Planned for the 2020 Census
• Questions Planned for the ACS
• Year First Included in a Decennial Census or on the ACS

Structure:
• Question image (paper form)
• Statement about why the question is asked (relationship to published data)
• Paragraph summarizing federal government use of data derived from the question
• Select summaries of types of community-level uses

8
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PRE-DECISIONAL

Questions Planned for the 2020 Census 
Question Images

• Age 
• Gender
• Hispanic origin
• Race
• Relationship
• Tenure (owner/renter)
• Operational (number of people)

9
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PRE-DECISIONAL

Age 
Asked since 1790

Answers to the age and date of birth question provide the data that help us understand the size 
of different age groups and how other characteristics may vary by age.

10
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PRE-DECISIONAL

Gender 
Asked since 1790

A question about the gender of each person is used to create statistics about males and females 
and to present other data by gender.

11
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PRE-DECISIONAL

Hispanic Origin* 
Asked since 1970

A question about whether a person is of Hispanic, Latino, or Spanish origin is used to create 
statistics about this ethnic group.

* This Hispanic origin question will be implemented on the ACS in 2020.

12

Note: Hispanic origin and race are asked separately 
in accordance with the 1997 OMB standards on race 
and ethnicity. 
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PRE-DECISIONAL

Race* 
Asked since 1790

A question about a person's race to 
create statistics about race and to 
present other estimates by race 
groups.

* This race question will be 
implemented on the ACS in 
2020.

13

Note: Hispanic origin and race are asked separately 
in accordance with the 1997 OMB standards on race 
and ethnicity. 
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PRE-DECISIONAL

Relationship* 
Asked since 1880

A question about the relationship of 
each person in a household to one 
central person is used to create 
estimates about families, 
households, and other groups, and 
to present other data at a household 
level.

*This relationship question will be implemented 
on the ACS in 2019. 14
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PRE-DECISIONAL

Tenure (owner/renter)
Asked since 1890

A question about whether a home is owned or rented is used to create data about tenure, 
renters, and home ownership.

15
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PRE-DECISIONAL

Operational 
Asked since 1790

Some operational questions are asked to better administer the data collection process and to 
ensure greater accuracy of the data collected. Contact information is not part of published 
estimates and is carefully protected, as mandated by federal law, to respect the personal 
information of respondents. 

16
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PRE-DECISIONALSubjects Planned for the 2020 American Community Survey
As submitted in March 2017

No changes to the ACS subjects.
2020 Subjects Social Subjects Economic Subjects Housing Subjects
Operational Ancestry (1980) Journey to Work/Commuting (1960) Acreage & Agricultural Sales (1960)

Age Disability (1830) Health Insurance (2008) Computer & Internet Use (2013)

Gender Fertility (1890) Income (1940) Home Heating Fuel (1940)

Race/Ethnicity Grandparent Caregivers (2000) Industry of Worker (1820) Home Value & Rent (1940)

Relationship Language Spoken at Home (1890) Occupation of Worker (1850) Plumbing Facilities (1940)

Tenure Marital Status (1880) Class of Worker (1910) Kitchen Facilities (1940)

Marital History (1850) Labor Force Status (1890) Telephone Service (1960)

Migration/Residence One Year Ago 
(1930)

Work Status Last Year (1880) Selected Monthly Owner Costs (1940-1990)
Utilities, mortgage, etc.

Place of Birth (1850) SNAP (2005)
Food  Stamps

Citizenship (1820) Units in Structure (1940)

Year of Entry (1890) Rooms (1940)

School Enrollment (1850) Bedrooms (1960)

Educational Attainment (1940) Vehicles Available (1960)

Undergraduate Field of Degree (2009) Year Built (1940)

Veteran Status (1890) Year Moved In (1960)

Veteran Period of Service and VA 
Service-Connected Disability (2008)

(Year first asked in the Decennial Census Program)

17

Note: The 2020 ACS (formerly the long form) will be administered in the 50 
states, the District of Columbia, and Puerto Rico. The 2020 Island Areas 
Censuses will use the 2020 ACS as a base, which will be modified to better 
meet the needs of the Island Areas.
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PRE-DECISIONAL

Questions Planned for the 2020 American Community Survey 

• Based on results of the 2016 ACS Content Test, changes to the questions about the 
following topics are planned for implementation on the 2019 ACS (and will be 
carried forward to the 2020 ACS):

• Telephone service
• Journey to work
• Weeks worked
• Class of worker
• Industry and Occupation
• Retirement income
• Relationship 
• Health insurance premiums and subsidies (new question)

• The ACS will implement the version of the race and Hispanic origin questions used 
on the 2020 Census on the 2020 ACS. 

18
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PRE-DECISIONAL

Questions?

19
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PRE-DECISIONAL

2020 Census and ACS Questions
Document Development

2020 Census and ACS Subjects 2020 Census and ACS Questions

20
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PRE-DECISIONAL

202020102000

Periodic Reviews of 
Existing Content

ACS Cognitive and 
Field Testing

Census Cognitive 
and Field Testing

ACS implementation

1990

2020 Census2010 Census2000 Census

Questions Planned for 2000 Census
New: Grandparents as Caregivers
Removed: Sewage Disposal, 

Source of Water

Questions Planned for 2010 Census and ACS
New: Health Insurance Coverage, 

VA Service-Connected Disability Rating
Removed: Years of Military Service

Questions Planned for 2020 Census and ACS
New: Computer and Internet Use
Removed: Business on Property, Flush Toilets

Content Reviews Following ACS 
Implementation:
Program Review
OMB Request (Sunstein Memo)
ACS Program Review

Subjects and Questions Planned for the 2020 Census and ACS
Decennial Census Content Determination Process

Questions Planned

Subjects Planned

21
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Difference Row Percent
Numident Status Census ACS
Citizen 79.9 66.1 13.8 94.1

0.04 0.05
Non-citizen 71.5 52.6 18.9 5.9

0.19 0.21

Comparison of 2010 ACS and 2010 Decennial Census Response Rates by 2010 
Numident Citizenship Status

Self-response rate (%)

Sources: 2010 ACS 1-year file and 2010 Decennial Census Unedited File (CUF), 
first mailout responses only.
Notes: Unweighted percentages. The sample size is 929,000 households. 
Standard errors below response rates. DRB clearance CBDRB-2017-CDAR-001. 
Difference in difference is -5.1 with a standard error of 0.26 (N=929,000).
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2016 Internet Breakoff Rates (from Internet Paradata,weighted with base weight)

last_screen Percent* SE MOE Percent* SE MOE Percent* SE MOE Percent* SE
notbreakoff 90.52 0.0400 0.0658 85.93 0.1091 0.1795 82.41 0.1445 0.2377 17.06 0.4003
2ndmortgage 0.0707 0.0036 0.0059 0.0998 0.0114 0.0188 0.1590 0.0163 0.0268 0.0358 0.0161
2ndmortgageamt 0.0223 0.0020 0.0033 0.0267 0.0054 0.0089 0.0233 0.0056 0.0092 0.0725 0.0240
acres 0.0249 0.0021 0.0035 0.0533 0.0076 0.0125 0.0790 0.0121 0.0199 0.0241 0.0125
activelookforwork 0.0124 0.0015 0.0025 0.0168 0.0036 0.0059 0.0306 0.0068 0.0112 0.0411 0.0213
add_1 0.0000 0.0012 0.0012 0.0020 0.0000
address 0.0034 0.0007 0.0012 0.0066 0.0023 0.0038 0.0012 0.0012 0.0020 0.2677 0.0423
addresslastyear 0.0716 0.0038 0.0063 0.1049 0.0089 0.0146 0.1383 0.0146 0.0240 0.0326 0.0149
agrsales 0.0125 0.0013 0.0021 0.0095 0.0029 0.0048 0.0242 0.0062 0.0102 0.0192 0.0140
ancestry 0.1274 0.0049 0.0081 0.0840 0.0092 0.0151 0.1568 0.0138 0.0227 0.0481 0.0239
another_home 0.0000 0.0000 0.0000 0.0280 0.0168
another_home_who 0.0000 0.0000 0.0000 0.0043 0.0043
anywork 0.0144 0.0018 0.0030 0.0337 0.0054 0.0089 0.0352 0.0060 0.0099 0.0077 0.0077
attendschool 0.0828 0.0036 0.0059 0.1757 0.0132 0.0217 0.1846 0.0164 0.0270 0.0620 0.0235
away_now 0.0003 0.0002 0.0003 0.0000 0.0000 0.0209 0.0153
birth 0.0071 0.0010 0.0016 0.0152 0.0037 0.0061 0.0157 0.0048 0.0079 0.0077 0.0077
blind 0.0461 0.0027 0.0044 0.0825 0.0089 0.0146 0.0826 0.0113 0.0186 0.0121 0.0089
business 0.0001 0.0001 0.0002 0.0000 0.0000
businessclass 0.0376 0.0027 0.0044 0.0543 0.0073 0.0120 0.0878 0.0120 0.0197 0.0202 0.0150
citizenship 0.0352 0.0025 0.0041 0.2678 0.0159 0.0262 0.3628 0.0256 0.0421 0.0465 0.0262
compuse 0.0257 0.0018 0.0030 0.0451 0.0071 0.0117 0.0433 0.0080 0.0132 0.0273 0.0152
condo 0.0132 0.0014 0.0023 0.0222 0.0044 0.0072 0.0397 0.0085 0.0140 0.0208 0.0152
condofee 0.0016 0.0008 0.0013 0.0011 0.0008 0.0013 0.0044 0.0025 0.0041
condofeeamt 0.0031 0.0007 0.0012 0.0014 0.0012 0.0020 0.0043 0.0021 0.0035
couldwork 0.0057 0.0009 0.0015 0.0091 0.0030 0.0049 0.0204 0.0048 0.0079 0.0243 0.0156
dateofbirth 0.0108 0.0015 0.0025 0.0174 0.0037 0.0061 0.0224 0.0063 0.0104 40.6823 0.4465
deaf 0.0303 0.0022 0.0036 0.0303 0.0049 0.0081 0.0611 0.0091 0.0150 0.0390 0.0154
difficultyconcent 0.037 0.0029 0.0048 0.0663 0.0085 0.0140 0.0418 0.0062 0.0102 0.0077 0.0077
difficultydress 0.0579 0.0031 0.0051 0.0563 0.0067 0.0110 0.1020 0.0123 0.0202 0.0209 0.0153
difficultyerrand 0.0458 0.0029 0.0048 0.0563 0.0069 0.0114 0.0764 0.0120 0.0197 0.0679 0.0238
difficultywalk 0.0351 0.0025 0.0041 0.0380 0.0069 0.0114 0.0510 0.0079 0.0130 0.0492 0.0253

Non Hispanic White Non Hispanic Non White Hispanic Missing Data
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disabilityrate 0.0062 0.0009 0.0015 0.0098 0.0033 0.0054 0.0065 0.0032 0.0053
divorce 0.0161 0.0016 0.0026 0.0282 0.0057 0.0094 0.0302 0.0061 0.0100 0.0286 0.0171
duties 0.1432 0.0046 0.0076 0.2228 0.0145 0.0239 0.2657 0.0199 0.0327 0.0232 0.0134
elecamt 0.0931 0.0036 0.0059 0.1465 0.0112 0.0184 0.1620 0.0145 0.0239 0.0195 0.0129
elecinc 0.0056 0.0009 0.0015 0.0063 0.0023 0.0038 0.0098 0.0030 0.0049 0.0071 0.0071
elecpay 0.0434 0.0028 0.0046 0.0684 0.0087 0.0143 0.1109 0.0127 0.0209 0.0154 0.0109
employeetype 0.2209 0.0070 0.0115 0.3665 0.0184 0.0303 0.3990 0.0253 0.0416 0.0988 0.0311
employer 0.092 0.0045 0.0074 0.1440 0.0125 0.0206 0.1855 0.0159 0.0262 0.0175 0.0108
englishprof 0.0034 0.0007 0.0012 0.0195 0.0050 0.0082 0.0359 0.0065 0.0107
estincome 0.0644 0.0035 0.0058 0.0813 0.0085 0.0140 0.1528 0.0129 0.0212 0.0043 0.0043
facilities 0.0239 0.0018 0.0030 0.0461 0.0064 0.0105 0.0529 0.0088 0.0145 0.0280 0.0168
fieldofdegree 0.0686 0.0038 0.0063 0.0730 0.0085 0.0140 0.0525 0.0096 0.0158
fiftymoreweeks 0.0576 0.0029 0.0048 0.0948 0.0096 0.0158 0.1123 0.0130 0.0214 0.0373 0.0200
finalize 0 0.0000 0.0000 0.0007 0.0007 0.0012 0.0006 0.0006 0.0010
finishedperson 0.2479 0.0056 0.0092 0.4049 0.0210 0.0345 0.5694 0.0241 0.0396 0.1358 0.0357
foodstamps 0.0135 0.0015 0.0025 0.0391 0.0053 0.0087 0.0292 0.0069 0.0114 0.0273 0.0138
gasamt 0.0181 0.0017 0.0028 0.0221 0.0049 0.0081 0.0292 0.0065 0.0107 0.0131 0.0131
gasinc 0.0055 0.0011 0.0018 0.0079 0.0026 0.0043 0.0064 0.0029 0.0048 0.0077 0.0077
gaspay 0.0208 0.0017 0.0028 0.0277 0.0061 0.0100 0.0350 0.0072 0.0118 0.0043 0.0043
gasuse 0.0061 0.0009 0.0015 0.0092 0.0028 0.0046 0.0115 0.0038 0.0063 0.0461 0.0220
grandchildrenhome 0.0122 0.0014 0.0023 0.0158 0.0038 0.0063 0.0207 0.0053 0.0087 0.0269 0.0160
grandparentsresp 0.0011 0.0003 0.0005 0.0007 0.0007 0.0012 0.0067 0.0026 0.0043
heatingfuel 0.0168 0.0019 0.0031 0.0338 0.0052 0.0086 0.0327 0.0074 0.0122 0.0263 0.0157
highestlevel 0.1666 0.0051 0.0084 0.2567 0.0151 0.0248 0.2981 0.0190 0.0313 0.2119 0.0474
hispanic 0.0043 0.0008 0.0013 0.0091 0.0028 0.0046 0.0065 0.0026 0.0043 3.0989 0.1696
hoursworked 0.1017 0.0034 0.0056 0.1802 0.0127 0.0209 0.1953 0.0173 0.0285 0.0280 0.0169
hunitstatus 0.0017 0.0006 0.0010 0.0020 0.0014 0.0023 0.0018 0.0018 0.0030 0.0047 0.0047
insurance 0.1875 0.0062 0.0102 0.3305 0.0155 0.0255 0.3364 0.0195 0.0321 0.1200 0.0272
interest 0.2086 0.0060 0.0099 0.1788 0.0129 0.0212 0.2418 0.0203 0.0334 0.0612 0.0236
interestamt 0.1234 0.0052 0.0086 0.0769 0.0079 0.0130 0.0616 0.0107 0.0176 0.0198 0.0144
language 0.0294 0.0019 0.0031 0.0502 0.0079 0.0130 0.0542 0.0093 0.0153 0.0031 0.0022
lastworked 0.0484 0.0031 0.0051 0.0685 0.0085 0.0140 0.0995 0.0145 0.0239 0.0409 0.0197
layoff 0.0086 0.0012 0.0020 0.0151 0.0040 0.0066 0.0153 0.0052 0.0086 0.0164 0.0128
lengthofresp 0.0006 0.0003 0.0005 0.0008 0.0007 0.0012 0.0000
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live 0.0002 0.0001 0.0002 0.0000 0.0000
liveu 0.001 0.0005 0.0008 0.0000 0.0012 0.0012 0.0020 0.0504 0.0238
marriedstatus 0.0103 0.0015 0.0025 0.0264 0.0050 0.0082 0.0362 0.0062 0.0102 0.0077 0.0077
meals 0.0253 0.0020 0.0033 0.0702 0.0075 0.0123 0.0947 0.0108 0.0178 0.0257 0.0149
militaryemployer 0.0002 0.0002 0.0003 0.0012 0.0012 0.0020 0.0018 0.0018 0.0030
mintowork 0.0399 0.0026 0.0043 0.0516 0.0071 0.0117 0.0561 0.0078 0.0128 0.0319 0.0187
mobilehometax 0.0068 0.0009 0.0015 0.0071 0.0027 0.0044 0.0129 0.0042 0.0069 0.0071 0.0071
monthrent 0.0116 0.0015 0.0025 0.0299 0.0052 0.0086 0.0209 0.0050 0.0082 0.0252 0.0158
mortgage 0.0516 0.0026 0.0043 0.0671 0.0080 0.0132 0.0999 0.0124 0.0204 0.0521 0.0204
mortgageamt 0.0602 0.0033 0.0054 0.0648 0.0078 0.0128 0.0540 0.0096 0.0158 0.0131 0.0131
mortgageinsurance 0.0111 0.0012 0.0020 0.0199 0.0044 0.0072 0.0242 0.0059 0.0097 0.0077 0.0077
mortgagetax 0.0174 0.0019 0.0031 0.0206 0.0052 0.0086 0.0203 0.0070 0.0115
netaccess 0.022 0.0021 0.0035 0.0464 0.0057 0.0094 0.0512 0.0095 0.0156 0.0195 0.0115
netsub 0.0419 0.0023 0.0038 0.0602 0.0084 0.0138 0.0683 0.0100 0.0165 0.0071 0.0071
numberofmarriages 0.0391 0.0029 0.0048 0.0416 0.0049 0.0081 0.0994 0.0113 0.0186 0.0098 0.0076
numberofriders 0.0534 0.0029 0.0048 0.0588 0.0063 0.0104 0.0935 0.0109 0.0179 0.0132 0.0132
ofuelamt 0.0035 0.0007 0.0012 0.0001 0.0001 0.0002 0.0000
ofuelinc 0.0014 0.0005 0.0008 0.0005 0.0005 0.0008 0.0011 0.0011 0.0018
ofuelpay 0.0038 0.0007 0.0012 0.0015 0.0011 0.0018 0.0040 0.0028 0.0046 0.0019 0.0019
ofueluse 0.0139 0.0013 0.0021 0.0330 0.0051 0.0084 0.0226 0.0058 0.0095 0.0235 0.0155
otherincome 0.0607 0.0028 0.0046 0.0831 0.0093 0.0153 0.1161 0.0139 0.0229 0.0280 0.0169
otherincomeamt 0.0104 0.0012 0.0020 0.0184 0.0039 0.0064 0.0208 0.0061 0.0100
periodofservice 0.0073 0.0012 0.0020 0.0136 0.0037 0.0061 0.0129 0.0038 0.0063 0.0131 0.0131
pin 0.0011 0.0004 0.0007 0.0033 0.0019 0.0031 0.0000 0.0192 0.0099
placeofbirth 0.4475 0.0091 0.0150 0.7656 0.0255 0.0419 0.9614 0.0388 0.0638 0.2188 0.0418
pmarried 0.0131 0.0014 0.0023 0.0266 0.0053 0.0087 0.0246 0.0065 0.0107 0.0350 0.0255
propinsurance 0.1275 0.0044 0.0072 0.1150 0.0107 0.0176 0.1530 0.0150 0.0247 0.0509 0.0242
propvalue 0.0744 0.0033 0.0054 0.0883 0.0082 0.0135 0.1286 0.0154 0.0253 0.0178 0.0140
pselect 1.3214 0.0156 0.0257 2.0959 0.0419 0.0689 2.5070 0.0656 0.1079 0.4710 0.0848
publicasst 0.0389 0.0026 0.0043 0.0496 0.0065 0.0107 0.0787 0.0106 0.0174 0.0226 0.0131
publicasstamt 0.0042 0.0008 0.0013 0.0096 0.0028 0.0046 0.0171 0.0041 0.0067
race 0.0308 0.0020 0.0033 0.0791 0.0101 0.0166 0.1030 0.0105 0.0173 2.7677 0.1553
recalltowork 0.0026 0.0007 0.0012 0.0016 0.0009 0.0015 0.0012 0.0012 0.0020 0.0201 0.0119
recovery 0.0003 0.0002 0.0003 0.0000 0.0000 0.0301 0.0167

000459epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



ref_per 0.1361 0.0044 0.0072 0.1797 0.0133 0.0219 0.2258 0.0196 0.0322 10.5385 0.2792
relationship 0.048 0.0028 0.0046 0.0756 0.0083 0.0137 0.1053 0.0109 0.0179 6.9910 0.2275
remove_one 0.0000 0.0000 0.0000 0.0035 0.0034
residencelastyear 0.1039 0.0044 0.0072 0.1822 0.0139 0.0229 0.2321 0.0163 0.0268 0.0572 0.0226
resp_name 0.004 0.0009 0.0015 0.0023 0.0017 0.0028 0.0006 0.0006 0.0010 0.0359 0.0176
retirement 0.049 0.0030 0.0049 0.0493 0.0078 0.0128 0.0700 0.0104 0.0171 0.0377 0.0200
retirementamt 0.0207 0.0017 0.0028 0.0359 0.0052 0.0086 0.0166 0.0048 0.0079 0.0132 0.0132
rooms 0.0659 0.0031 0.0051 0.1091 0.0097 0.0160 0.1456 0.0129 0.0212 0.0959 0.0319
roster_a 0.0011 0.0004 0.0007 0.0029 0.0018 0.0030 0.0000 0.0377 0.0205
roster_b 0.0005 0.0002 0.0003 0.0010 0.0008 0.0013 0.0018 0.0013 0.0021 0.0270 0.0161
roster_c 0.0002 0.0002 0.0003 0.0004 0.0004 0.0007 0.0000 0.0263 0.0186
roster_check 0.0229 0.0021 0.0035 0.0227 0.0041 0.0067 0.0377 0.0073 0.0120 2.6231 0.1678
security 0.0095 0.0010 0.0016 0.0109 0.0031 0.0051 0.0224 0.0055 0.0090 0.1912 0.0466
selfemp 0.0906 0.0033 0.0054 0.0990 0.0093 0.0153 0.1663 0.0165 0.0271 0.0175 0.0139
selfempamt 0.0396 0.0027 0.0044 0.0339 0.0066 0.0109 0.0255 0.0056 0.0092 0.0121 0.0121
sex 0.0111 0.0012 0.0020 0.0174 0.0035 0.0058 0.0277 0.0083 0.0137 10.5951 0.2981
socialsecurity 0.0824 0.0039 0.0064 0.0945 0.0087 0.0143 0.1405 0.0142 0.0234 0.0542 0.0225
socialsecurityamt 0.0972 0.0036 0.0059 0.0808 0.0101 0.0166 0.0843 0.0105 0.0173 0.0154 0.0109
ssi 0.0425 0.0030 0.0049 0.0568 0.0063 0.0104 0.0629 0.0088 0.0145 0.0370 0.0180
ssiamt 0.0057 0.0008 0.0013 0.0125 0.0037 0.0061 0.0076 0.0029 0.0048
taxes 0.1637 0.0055 0.0090 0.1824 0.0140 0.0230 0.2593 0.0194 0.0319 0.0181 0.0113
tempabsent 0.0085 0.0013 0.0021 0.0207 0.0045 0.0074 0.0096 0.0032 0.0053 0.0417 0.0264
tenure 0.0401 0.0021 0.0035 0.0581 0.0070 0.0115 0.0967 0.0117 0.0192 0.0564 0.0208
thankyoubusiness 0.0007 0.0004 0.0007 0.0000 0.0000
timeleftforwork 0.124 0.0047 0.0077 0.1701 0.0133 0.0219 0.1899 0.0151 0.0248 0.0227 0.0153
totalincome 0.1081 0.0040 0.0066 0.1161 0.0111 0.0183 0.1408 0.0139 0.0229 0.1488 0.0311
transporttowork 0.0368 0.0026 0.0043 0.0507 0.0079 0.0130 0.0653 0.0092 0.0151
typeofbusiness 0.0506 0.0030 0.0049 0.0937 0.0100 0.0165 0.0805 0.0108 0.0178
typeofunit 0.0352 0.0021 0.0035 0.0634 0.0072 0.0118 0.0843 0.0099 0.0163 0.0830 0.0287
typeofwork 0.076 0.0039 0.0064 0.0866 0.0083 0.0137 0.1322 0.0161 0.0265 0.0090 0.0078
vadisability 0.009 0.0011 0.0018 0.0125 0.0036 0.0059 0.0042 0.0025 0.0041 0.0174 0.0138
vehicles 0.0184 0.0018 0.0030 0.0272 0.0048 0.0079 0.0337 0.0081 0.0133 0.0168 0.0100
veteranstat 0.0399 0.0026 0.0043 0.0638 0.0076 0.0125 0.0676 0.0098 0.0161 0.0716 0.0274
vrfyincome 0.1983 0.0064 0.0105 0.2625 0.0159 0.0262 0.3678 0.0213 0.0350 0.0395 0.0241
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wages 0.3651 0.0092 0.0151 0.4589 0.0197 0.0324 0.5903 0.0277 0.0456 0.0569 0.0220
wagesamt 0.5887 0.0101 0.0166 0.6908 0.0286 0.0470 0.7509 0.0315 0.0518 0.0396 0.0210
wateramt 0.0672 0.0031 0.0051 0.0821 0.0088 0.0145 0.0797 0.0108 0.0178 0.0150 0.0132
waterinc 0.0056 0.0010 0.0016 0.0144 0.0036 0.0059 0.0048 0.0026 0.0043 0.0330 0.0194
waterpay 0.0377 0.0023 0.0038 0.0538 0.0063 0.0104 0.0681 0.0080 0.0132 0.0019 0.0019
weeksworked 0.0405 0.0027 0.0044 0.0561 0.0072 0.0118 0.0735 0.0098 0.0161 0.0334 0.0235
welcomeback 0.0281 0.0021 0.0035 0.0269 0.0047 0.0077 0.0702 0.0107 0.0176 0.6223 0.0791
whatgrade 0.0126 0.0016 0.0026 0.0319 0.0054 0.0089 0.0366 0.0069 0.0114
whatlanguage 0.0052 0.0009 0.0015 0.0111 0.0034 0.0056 0.0361 0.0092 0.0151 0.0203 0.0150
whenmovedin 0.0868 0.0039 0.0064 0.1689 0.0132 0.0217 0.1996 0.0163 0.0268 0.0825 0.0289
widow 0.0147 0.0016 0.0026 0.0188 0.0037 0.0061 0.0244 0.0065 0.0107 0.0043 0.0043
worklastweek 0.2567 0.0060 0.0099 0.4066 0.0162 0.0266 0.5969 0.0244 0.0401 0.0573 0.0233
worklocal 0.6416 0.0108 0.0178 1.0446 0.0322 0.0530 1.2457 0.0379 0.0623 0.1133 0.0372
yearbuilt 0.0554 0.0029 0.0048 0.1233 0.0105 0.0173 0.1591 0.0159 0.0262 0.0330 0.0174
yearofentry 0.0219 0.0019 0.0031 0.1193 0.0092 0.0151 0.2599 0.0207 0.0341 0.0202 0.0119
yearofmarriage 0.0559 0.0029 0.0048 0.1044 0.0094 0.0155 0.1082 0.0116 0.0191

cit/pob/yoe combine 0.5045 0.0097 0.0160 1.1526 0.0330 0.0543 1.5841 0.0480 0.0790 0.2855 0.0484

* The numerator is the breakoff at each questions and the denominator is the total of times that question was reached.
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MOE
0.6585
0.0265
0.0395
0.0206
0.0350
0.0000
0.0696
0.0245
0.0230
0.0393
0.0276
0.0071
0.0127
0.0387
0.0252
0.0127
0.0146
0.0000
0.0247
0.0431
0.0250
0.0250
0.0000
0.0000
0.0257
0.7345
0.0253
0.0127
0.0252
0.0392
0.0416

 a
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0.0000
0.0281
0.0220
0.0212
0.0117
0.0179
0.0512
0.0178
0.0000
0.0071
0.0276
0.0000
0.0329
0.0000
0.0587
0.0227
0.0215
0.0127
0.0071
0.0362
0.0263
0.0000
0.0258
0.0780
0.2790
0.0278
0.0077
0.0447
0.0388
0.0237
0.0036
0.0324
0.0211
0.0000
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0.0000
0.0392
0.0127
0.0245
0.0000
0.0308
0.0117
0.0260
0.0336
0.0215
0.0127
0.0000
0.0189
0.0117
0.0125
0.0217
0.0000
0.0000
0.0031
0.0255
0.0278
0.0000
0.0215
0.0163
0.0688
0.0419
0.0398
0.0230
0.1395
0.0215
0.0000
0.2555
0.0196
0.0275
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0.4593
0.3742
0.0056
0.0372
0.0290
0.0329
0.0217
0.0525
0.0337
0.0265
0.0306
0.2760
0.0767
0.0229
0.0199
0.4904
0.0370
0.0179
0.0296
0.0000
0.0186
0.0434
0.0342
0.0000
0.0252
0.0512
0.0000
0.0000
0.0472
0.0128
0.0227
0.0165
0.0451
0.0396
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0.0362
0.0345
0.0217
0.0319
0.0031
0.0387
0.1301
0.0000
0.0247
0.0475
0.0071
0.0383
0.0612
0.0286
0.0196
0.0000

0.0796
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Title 2016
Overall housing allocation rate

occupied and vacant housing units
Overall person allocation rate

total population
Vacancy status

vacant housing units
Tenure

occupied housing units
Units in structure

occupied and vacant housing units
Year moved in

occupied housing units
Month moved in

occupied housing units into which households move in the last two years
Year built

occupied and vacant housing units
Lot size

occupied and vacant single family and mobile homes
Agricultural sales

occupied and vacant single family and mobile homes with lot size greater 
than or equal to 1 acre

Business on property
occupied and vacant single family and mobile homes

Number of rooms
occupied and vacant housing units

Number of bedrooms
occupied and vacant housing units

Running water
occupied and vacant housing units

Flush toilet
occupied and vacant housing units

Bathtub or shower
occupied and vacant housing units

Sink with a faucet
occupied and vacant housing units

Stove or range
occupied and vacant housing units

Refrigerator
occupied and vacant housing units

Telephone

3.9

9.5

ACS Item Allocation Rates for United States: 2016,  

4.9

3

1.5

1.2

3.9

18.2

0.7

5

**

4

**

2.4

5.5

3.1

2.6

2.6

3.2
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occupied housing units
Number of vehicles

occupied housing units
Heating fuel

occupied housing units
Monthly electricity cost

occupied housing units
Monthly gas cost

occupied housing units
Yearly water and sewer cost

occupied housing units
Yearly other fuel cost

occupied housing units
Yearly food stamp recipiency - household

occupied housing units
Yearly real estate taxes

owner-occupied housing units
Yearly property insurance

owner-occupied housing units
Mortgage status

owner-occupied housing units
Monthly mortgage payment

owner-occupied housing units with a mortgage
Mortgage payment incl. real estate taxes

owner-occupied housing units with a mortgage
Mortgage payment incl. insurance

owner-occupied housing units with a mortgage
Second mortgage

owner-occupied housing units
Home equity loan

owner-occupied housing units
Other monthly mortgage payment(s)

owner-occupied housing units with second mortgage or home equity loan
Property value

owner-occupied housing units and vacant housing units for sale
Yearly mobile home costs

occupied mobile homes and other units
Monthly condominium fee

owner-occupied housing units
Monthly rent

occupied housing units rented for cash rent and vacant housing units for rent
Meals included in rent

1.2

1.5

9.6

8.1

3.4

1.7

7.3

8.5

2.2

23.9

16.7

6.8

6.2

10.5

23.3

3.7

3.2

0.8

21.7

11.6

10.5
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occupied housing units rented for cash rent and vacant housing units for rent
Desktop/laptop/notebook computer

occupied housing units
Handheld computer/smart mobile phone

occupied housing units
Tablet or other portable wireless computer

occupied housing units
Smartphone

occupied housing units
Other computer

occupied housing units
Household has internet access

occupied housing units
Dial-up internet service

occupied housing units with internet access
DSL internet service

occupied housing units with internet access
Cable modem internet service

occupied housing units with internet access
Fiber-optic internet service

occupied housing units with internet access
Cellular data plan (formerly mobile broadband)

occupied housing units with internet access
Satellite internet service

occupied housing units with internet access
High speed internet service

occupied housing units with internet accesss
Some other internet service

occupied housing units with internet access
Race

total population
Hispanic origin

total population
Sex

total population
Age

total population
Relationship

total household population
Marital status

total population 15 years and over
Married past 12 months

total population 15 years and over, except those never married

1.3

2.1

1.6

1.6

**

3.8

3.3

1.7

**

**

**

3.8

3.8

7.6

1.8

1.5

3.8

1.2

1.7

0.1

6.9

5.3
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Widowed past 12 months
total population 15 years and over, except those never married

Divorced past 12 months
total population 15 years and over, except those never married

Times married
total population 15 years and over, except those never married

Year last married
total population 15 years and over, except those never married

Place of birth
total population

Citizenship
total population

Year of naturalization
total population naturalized citizens

Year of entry
total population not born in US

Speaks another language at home
total population 5 years and over

Language spoken

total population 5 years and over who speak another language at home
English ability

total population 5 years and over who speak another language at home
School enrollment

total population 3 years and over
Grade level attending

total population 3 years and over enrolled
Educational attainment

total population 3 years and over
Field of degree

total population 25 years and over with a bachelor's degree or higher
Mobility status

total population 1 years and over
Migration state/foreign county

total population 1 years and over movers
Migration county

total population 1 years and over movers within US
Migration minor civil division

total population 1 years and over movers within US
Migration place

total population 1 years and over movers within US
Health insurance thru employer/union

7.4

13.5

8.1

7.4

22.5

6

9.1

8.3

6.8

14.8

10.2

6.7

7.1

7.2

13.5

8.5

14.2

14.6

13.2

15
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total population
Health insurance purchased directly

total population
Health insurance through Medicare

total population
Health insurance through Medicaid

total population
Health insurance through TRICARE

total population
Health insurance through VA

total population
Health ins. thru Indian Health Service

total population
Visual difficulty 

total population
Hearing difficulty 

total population
Physical difficulty 

total population 5 years and over
Difficulty remembering 

total population 5 years and over
Difficulty dressing 

total population 5 years and over
Difficulty going out 

total population 16 years and over
Grandchildren living in home

noninstitutionalized population 30 years and over
Responsibility for grandchildren

noninstitutionalized population 30 years and over who are grandparents 
with grandchildren in the home

Months responsible for grandchildren

noninstitutionalized population 30 years and over who are grandparents 
with grandchildren in the home that have responsibility

Fertility status
female total population 15-50

Veteran status
total population 17 years and over

Periods of military service
total population 17 years and over on active duty now or previously

Service-connected disability rating
total population 17 years and over, except those who never served in the 
Armed Forces

Service-connected disability rating value

11.3

10.7

12.5

12.2

9.5

7.1

12.8

12.3

7.5

7.5

6.8

1.1

7.3

7.5

7.8

17.2

17.7

6.8

9.7

7.3
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total population 17 years and over with a service-connected disability
Employment status recode

noninstitutionalized population 16 years and over
When last worked

noninstitutionalized population 16 years and over
Weeks worked in the past 12 months

noninstitutionalized population 16 years and over who worked in the past 12 
months

Hours worked per week
noninstitutionalized population 16 years and over who worked in the past 12 
months

Place of work state/foreign county

noninstitutionalized population 16 years and over at work last week
Place of work county

noninstitutionalized population 16 years and over at work last week
Place of work minor civil division

noninstitutionalized population 16 years and over at work last week
Place of work place

noninstitutionalized population 16 years and over at work last week
Transportation to work

noninstitutionalized population 16 years and over at work last week
Carpool size

noninstitutionalized population 16 years and over at work last week who 
drive to work

Time of departure
noninstitutionalized population 16 years and over at work last week who 
don't work at home

Commuting time
noninstitutionalized population 16 years and over at work last week who 
don't work at home

Class of worker
total population 16 years and over who worked in the last 5 years

Industry
total population 16 years and over who worked in the last 5 years

Occupation
total population 16 years and over who worked in the last 5 years

Wages/salary income
total population 15 years and over

9.6

8.7

0.2

11.8

11.9

10.6

13.1

3.6

12.5

20.2

10.9

9.6

12.7

11.7

14.5

19.1

13.4
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Self-employment income
total population 15 years and over

Interest, dividends, etc. income
total population 15 years and over

Social security or railroad retirement
total population 15 years and over

Supplemental security income
total population 15 years and over

Public assistance
total population 15 years and over

Retirement income
total population 15 years and over

Other income
total population 15 years and over

Some or all income allocated
total population 15 years and over

10.5

12.7

14.5

15.2

13.2

13.6

13.2

** This item was not asked in this year.

Source: ACS 1-year data. See following links for more information:

Note:
https://www.census.gov/programs-surveys/acs/methodology/sample-size-and-data-quality/item-a

https://www.census.gov/acs/www/methodology/sample-size-and-data-quality/item-allocation-rat

28.4

X0A0T
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Percent of ACS Response by Mode: 2010-2017

1

28.3 29.7 31.9 34.2 36.5

49.8 48.8 49.7

22.7 21.6 20.7 19.7 18.6

7.9 8 7.3 6.1 5.1 4.5 3.9 2.6

42.3 43.5 43 43 43.6 42.8 42.3 42.3

2010 2011 2012 2013 2014 2015 2016 2017*

CAPI

CATI

Mail

Internet
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Housing Unit
Response

Rate
2016 94.7 2.1 0
2015 95.8 2 0
2014 96.7 1.6 0
2013 89.9 1.3 0
2012 97.3 1.2 0
2011 97.6 1.1 0
2010 97.5 1.1 0
2009 98 0.8 0
2008 97.9 0.8 0
2007 97.7 0.9 0.2
2006 97.5 1 0.3
2005 97.3 1 0.4
2004 93.1 1 0.3
2003 96.7 1.7 0.3
2002 97.7 1 0
2001 96.7 1.3 0
2000 95.1 1.7 0

Group Quarters (Person)
Response

Rate
2016 95.7 1.2 0.3
2015 95.3 1.3 0.2
2014 95.9 1.2 0.3
2013 95.2 1.1 0.2
2012 95.1 0.9 0.2
2011 96.9 0.8 0.2
2010 97.6 0.9 0.2
2009 98 0.9 0.1
2008 98 0.5 0.1
2007 97.8 0.4 0.2
2006 97.4 0.8 0.2

Note: As a result of the 2013 government shutdown, the ACS did not have a second mailing                           
States, paper questionnaire in Puerto Rico) contribute to the overall response for this pane                             
housing unit response rate rises to 97.1%. Similarly, due to a reduction in funding in 2004, t                         
response rate.

Response Rates and Rea           
     

Year
GQ Person Refusal Unable to Locate GQ Person

Response Rates and Rea           
     

Year
Refusal Unable to Locate
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0.9 0.1 0.1 0.3
0.9 0.1 0.1 0.3
0.7 0.1 0 0.3
0.6 0.1 0 0.2
0.6 0.1 0 0.2
0.6 0.1 0 0.2
0.6 0.1 0 0.2
0.6 0.1 0 0.2
0.6 0.1 0 0.2
0.5 0.1 0 0.4
0.5 0.1 0 0.4
0.5 0.1 0 0.3
0.5 0.1 0 0.4
0.6 0.1 0 0.3
0.5 0.1 0 0.4
0.7 0.1 0 0.7
1.1 0.2 0.1 1

0.2 0 0.2 0.9
0.1 0 0.2 1.5
0.1 0 0.1 1
0.1 0 0.1 1.6
0.1 0 0.1 2.2
0.1 0 0.1 0.7
0.1 0 0.2 0.4
0.1 0 0.1 0.4
0.1 0 0.1 1
0.1 0 0 1.2
0.1 0 0.1 0.6

                g, a telephone followup, or a person followup operation for the October 2013 housing unit panel. On           
             el. This caused a drop in the annual housing unit response rate of about 7 percentage points. If we ex          
                the telephone and personal visit followup operations for the January 2004 panel were dropped, whic           

 

   sons for Noninterviews (in percent) - Group Quarters - Unite  
Response Rates and Reasons for Noninterviews

Resident Temporarily Absent Language Problem Insufficient Data GQ Person Other

   asons for Noninterviews (in percent) - Housing Units - United 
Response Rates and Reasons for Noninterviews

No One Home Temporarily Absent Language Problem Insufficient Data
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1.1 0.7
N/A 0.8
N/A 0.6
N/A 7.9
N/A 0.5
N/A 0.4
N/A 0.4
N/A 0.3
N/A 0.3
N/A 0.2
N/A 0.3
N/A 0.3
N/A 4.7
N/A 0.2
N/A 0.2
N/A 0.4
N/A 0.8

1 0.5
0.9 0.6
0.9 0.5
0.7 0.9
0.7 0.8
0.4 0.8
0.1 0.5
0.1 0.3
0.2 0
0.3 0
0.5 0.2

Whole GQ Refusal Whole GQ Other

                                nly respondents from the first mailing (Internet in the United 
                                clude the October panel from the calculation, the annual 
                              ch resulted in a comparable effect on the overall 2004 

 

Other

            ed States
     

            d States
     

Maximum Contact Attempts Reached
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American Community Survey (ACS) 
Why We Ask: Place of Birth, Citizenship and Year of Entry 

We ask about place of birth, citizenship, and year of entry to provide statistics about citizens and the 
foreign-born population. These statistics are essential for agencies and policy makers setting and evaluating 
immigration policies and laws, understanding how different immigrant groups are assimilated, and 
monitoring against discrimination. 

The questions as they appear on the 2014 ACS paper questionnaire. A question about “foreigners not naturalized” was 
first included in the Census of 1820, while a question on place of birth originated in 1850, and a year of entry question 
originated in 1890. These questions were transferred to the ACS when it replaced the Decennial Census long-form in 2005. 

Examples of Federal Uses 
 Required in the enforcement responsibilities under the Voting Rights Act's bilingual requirements to determine

eligible voting populations for analysis and for presentation in federal litigation.
 Required to enforce against discrimination in education, employment, voting, financial assistance, and

housing.
	 Used in many reporting and research tasks to investigate whether there are differences for citizens and

foreign-born individuals in education, employment, home ownership, health, income and many other areas of
interest to policymakers.

Examples of Other Uses 
State and local agencies use these statistics to understand the needs of all the groups in their communities over time. 
Some social, economic, or housing trends may have different impacts for different groups; understanding these 
changes may highlight future social and economic challenges. Advocacy groups use statistics about specific groups to 
understand current and future challenges and to advocate for policies that benefit their groups. 

000523epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



000524epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



000525epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



Evenwel v. Abbott, 2015 WL 5675832 (2015)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1

2015 WL 5675832 (U.S.) (Appellate Brief)
Supreme Court of the United States.

Sue EVENWEL, et al., Appellants,
v.

Greg ABBOTT, In His Official Capacity as Governor of the State of Texas, et al., Appellees.

No. 14-940.
September 25, 2015.

On Appeal from the United States District Court for the Western District of Texas

Brief of Former Directors of the U.S. Census Bureau as Amici Curiae in Support of Appellees

J. Gerald Hebert, Trevor Potter, Campaign Legal Center, 1411 K St. NW, Suite 1400, Washington, DC 20005, (202)
736-2200.

Anita S. Earls, Southern Coalition for Social Justice, 1415 W. Highway 54, Suite 101, Durham, NC 27707, (919)
794-4198.

Paul M. Smith, Jessica Ring Amunson, Mark P. Gaber, Jenner & Block LLP, 1099 New York Ave. NW, Suite 900,
Washington, DC 20001, (202) 639-6000, jamunson@jenner.com, for amici curiae.

*i  TABLE OF CONTENTS
TABLE OF CONTENTS ............................................................................................................ i
TABLE OF AUTHORITIES ....................................................................................................... iii
INTERESTS OF AMICI CURIAE ............................................................................................. 1
SUMMARY OF ARGUMENT .................................................................................................. 4
ARGUMENT .............................................................................................................................. 6
I. States Redistrict Based Upon Decennial Census Data that Counts the “Whole Number of
Persons” in Each State and There Is No Count of “Citizens” by the Decennial Census ................

7

A. Legal Framework and History of the Census. ......................................................................... 7
B. States Rely on Census Data to Redistrict. ............................................................................... 11
II. Serious Practical Concerns Counsel Against Constitutionally Requiring States to Draw
Districts with Equal Numbers of Voting Age Citizens. ................................................................

13

A. ACS Citizenship Estimates Cannot Provide the Basis For a Constitutional Equal Protection
Rule ..............................................................................................................................................

13

1. The ACS Estimates Do Not Align with the Timing of Redistricting ........................................ 14
2. ACS Estimates Are Not Available at the Smallest Geographic Levels, and Some Data is
Suppressed to Protect Privacy ......................................................................................................

17

3. As a Statistical Sample, ACS Estimates Are Subject to Error That Makes their Use for Line-
Drawing Difficult .........................................................................................................................

19

*ii  B. Asking Citizenship Status of Every Household Would Lead to Reduced Response Rates
and Inaccurate Responses, While Multiplying Privacy and Government Intrusion Fears .............

23

III. Voter Registration Data Would Be an Inappropriate Measure Upon Which to Require
Districts To Be Drawn .................................................................................................................

26

CONCLUSION ............................................................................................................................ 28

*iii  TABLE OF AUTHORITIES
Cases
Board of Estimate of City of New York v. Morris, 489 U.S. 688 (1989) ....... 11
Brown v. Thomson, 462 U.S. 835 (1983) ..................................................... 17
Burns v. Richardson, 384 U.S. 73 (1966) .................................................... 27

000526epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0324350001&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132294601&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989042740&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129244&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966138194&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


Evenwel v. Abbott, 2015 WL 5675832 (2015)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

Department of Commerce v. United States House of Representatives, 525
U.S. 316 (1999) ..........................................................................................

8, 9, 13

Georgia v. Ashcroft, 539 U.S. 461 (2003), superseded by statute on other
grounds as stated in Alabama Legislative Black Caucus v. Alabama, 135 S.
Ct. 1257 (2015). .........................................................................................

14, 15

Karcher v. Daggett, 462 U.S. 725 (1983) .................................................... 12, 17, 22
League of United Latin American Citizens v. Perry, 548 U.S. 399 (2006) .... 15
Reynolds v. Sims, 377 U.S. 533 (1964) ....................................................... 11
Valdespino v. Alamo Heights Indpendent School District, 168 F.3d 848 (5th
Cir. 1999) ...................................................................................................

22

Wesberry v. Sanders, 376 U.S. 1 (1964) ..................................................... 11
Constitutional Provisions and Statutes
U.S. Const. art. II, § 1 ............................................................................... 25
U.S. Const. art. I, § 2 ................................................................................ 7
U.S. Const. amend. XIV, § 2 ..................................................................... 7, 8, 25
13 U.S.C. § 9(a)(1) ..................................................................................... 18
*iv  13 U.S.C. § 9(a)(2) ............................................................................. 18

13 U.S.C. § 141(a) ..................................................................................... 8
13 U.S.C. § 141(b) ..................................................................................... 8
13 U.S.C. § 141(c) ...................................................................................... 12
13 U.S.C. § 195 .......................................................................................... 8
Act of Aug. 31, 1964, Pub. L. No. 88-530, 78 Stat. 737 ............................. 8
Act of Mar. 1, 1790, § 1, 1 Stat. 101 .......................................................... 8
Act of Mar. 26, 1810, § 1, 2 Stat. 565-66 ................................................... 8
Ga. Const. art. 3, § 2 ................................................................................. 12
Ill. Const., art. 4, § 3(b) ............................................................................. 12
N.J. Const. art. IV, § 2, ¶ 1 ....................................................................... 11
Pa. Const. art. 2, § 17(a) ............................................................................ 11
Fla. Stat. § 11.031(1) .................................................................................. 12
Ill. Comp. Stat., Chapter 55, § 2-3001c ...................................................... 12
Legislative Materials
Counting the Vote: Should Only U.S. Citizens be Included in Apportioning
Our Elected Representatives?: Hearing Before Subcomm. on Federalism
and the Census of the H. Comm. on Gov't Reform, 109th Cong. (2005)
(Statement of Kenneth Prewitt). ................................................................

24, 25

*v  Other Authorities
Sandra L. Colby & Jennifer M. Ortman, U.S. Census Bureau,
Projections of the Size and Composition of the U.S. Population: 2014 to
2016 (Mar. 2015), https:// www.census.gov/content/dam/Census/ library/
publications/2015/demo/ p25-1143.pdf .......................................................

16

Andy Greenberg, Census Paranoia Fueled Distrust in Government
Privacy More than NSA Wiretapping, Forbes, June 30, 2010,
http://www.forbes.com/sites/ firewall/2010/06/30/census-paranoia-fueled-
distrust-in-government-privacy-more- than-nsa-wiretapping/ ....................

23

Letter from Postmaster General Timothy Pickering to Secretary of State
Thomas Jefferson, Dec. 26, 1793, http://founders.archives.gov/documents/
Jefferson/ 01-27-02-0557 ............................................................................

7

Catherine McCully, U.S. Census Bureau, Designing P.L. 94-171
Redistricting Data for the Year 2020 Census (Dec. 2014),
http:// www.census.gov/content/dam/Census/ library/publications/2014/
rdo/pl94-171.pdf .........................................................................................

17

Nathaniel Persily, The Law of the Census: How to Count, What to Count,
Whom to Count, and Where to Count Them, 32 Cardozo L. Rev. 755
(2011) .........................................................................................................

16, 17

*vi  Pew Charitable Trust, Inaccurate, Costly, and Inefficient: Evidence
that America's Voter Registration System Needs an Upgrade (Feb. 2012),
http:// www.pewtrusts.org/°/media/legacy/uploadedfiles/ pcs_ assets/2012/
PewUpgradingVoterRegistrationpdf.pdf ...................................................

27

000527epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036547&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036547&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003452288&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035667240&pubNum=0000708&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035667240&pubNum=0000708&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129241&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009449721&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124843&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999064014&pubNum=0000506&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999064014&pubNum=0000506&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106410&pubNum=0000780&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIVS2&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS9&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS9&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS141&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS141&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS141&originatingDoc=I1be10349666111e5a795ac035416da91&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=13USCAS195&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000240&cite=ILCNART4S3&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000249&cite=NJCNART4S2P1&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000427&cite=PACNART2S17&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS11.031&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED1F9F932C-D44890B954E-EE495D4D625)&originatingDoc=I1be10349666111e5a795ac035416da91&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED1F9F932C-D44890B954E-EE495D4D625)&originatingDoc=I1be10349666111e5a795ac035416da91&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0359111875&pubNum=0001441&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0359111875&pubNum=0001441&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0359111875&pubNum=0001441&originatingDoc=I1be10349666111e5a795ac035416da91&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


Evenwel v. Abbott, 2015 WL 5675832 (2015)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3

Kenneth Prewitt, What if We Give a Census and No One Comes?, 304 Sci.
Mag. 1452 (June 4, 2004) ..........................................................................

23

Prerana Swami, Rep. Bachmann Refuses to Fill out 2010 Census, CBS
News (June 18, 2009), http://www.cbsnews.com/news/ rep-bachmann-
refuses-to-fill-out-2010-census/ ...................................................................

24

U.S. Census Bureau, 2010 Geographic Terms and Concepts, https://
www.census.gov/ geo/reference/terms.html (last visited Sept. 23, 2015) ......

11

U.S. Census Bureau, A Compass for Understanding and Using American
Community Survey Data (Oct. 2008), https://www.census.gov/content/
dam/Census/ library/publications/2008/acs/ACSGeneralHandbook.pdf ....

10, 11

U.S. Census Bureau, American Community Survey: Data Suppression
(Nov. 15, 2013), http://www2.census.gov/programssurveys/ acs/tech_docs/
data_ suppression/ACSO_Data_Suppression.pdf ......................................

18

*vii  U.S. Census Bureau, American Community Survey Design
and Methodology (January 2014) - Chapter 15: Improving
Data Quality by Reducing Non-Sampling Error (Jan. 30,
2014), http://www2.census.gov/ programssurveys/acs/methodology/design
_and_methodology/acs_design_methodology_ ch15_2014.pdf ...................

19

U.S. Census Bureau, American Community Survey
Information Guide, http:// www.census.gov/acs/www/about_the_survey/
acs_information_guide/flipbook/ ...............................................................

10

U.S. Census Bureau, Census Instructions, https:// www.census.gov/
history/www/through_the_decades/census_instructions/ (last visited Sept.
23, 2015) ....................................................................................................

7

U.S. Census Bureau, Glossary: Confidence interval (American
Community Survey, https://www.census.gov/glossary/ #term_
ConfidenceintervalAmericanCommunitySurve (last visited Sept. 23, 2015)
....................................................................................................................

19

U.S. Census Bureau, Index of Questions, https://www.census.gov/history/
www/ through_the_decades/index_of_questions/ (last visited Sept. 23,
2015) ..........................................................................................................

9

*viii  U.S. Census Bureau, Redistricting Data, Voting Age
Population by Citizen and Race (CVAP), 2009-2013 American
Community Survey 5 Year Estimates, https://www.census.gov/rdo/data/
voting_age_population_by_citizenship_and_race_ cvap.html (last visited
Sept. 23, 2015) ...........................................................................................

22

U.S. Census Bureau, Summary File 3: 2000 Census of Population &
Housing - Chapter 8: Accuracy of the Data 8-3 (July 2007), https://
www.census.gov/prod/ cen2000/doc/sf3.pdf ...............................................

9

*1  INTERESTS OF AMICI CURIAE 1

Amici curiae are former directors of the U.S. Census Bureau. As former directors responsible for administering the U.S.
Census, amici have a unique and valuable perspective on the practical implications of the rule proposed by Appellants
and the limitations of the data on which such a rule would necessarily rely. In amici's view, serious practical concerns
counsel against adopting Appellants' proposals to require states to draw districts with equal numbers of either voting
age citizens or registered voters.

Amicus curiae Dr. Kenneth Prewitt was the Director of the U.S. Census Bureau from 1998 to 2001. In that capacity, he
oversaw the execution of the 2000 decennial Census and development of the American Community Survey. Currently,
Dr. Prewitt serves as the Carnegie Professor of Public Affairs and Special Advisor to the President at Columbia
University, where he teaches and writes on issues related to the intersection of the Census, politics, and statistics. Prior
to serving as Director of the Census, Dr. Prewitt served as Director of the National Opinion Research Center, President
of the Social Science Research Council, and Senior Vice President of the Rockefeller Foundation. Dr. Prewitt has
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considerable knowledge and experience with the use and limitations of Census data and their effect on the political
system.

*2  Amicus curiae Dr. Robert Groves was the Director of the U.S. Census Bureau from 2009 to 2012. During his tenure,
he oversaw the 2010 decennial Census and implementation of the American Community Survey. Currently, Dr. Groves is
the Executive Vice President and Provost of Georgetown University, where he also serves as a professor in the Math and
Statistics Department as well as the Sociology Department. Prior to serving as Director of the Census Bureau, Dr. Groves
was a professor at the University of Michigan and Director of its Survey Research Center, and before that a research
professor at the University of Maryland's Joint Program in Survey Methodology. Dr. Groves has written extensively on
the mode of data collection and its effect on responses, the social and political influences on survey participation, and
the effect of privacy concerns on Census data collection. He has significant knowledge and experience related to the use
and limitations of Census data and their effect on the political system.

Amicus curiae Dr. Martha Farnsworth Riche was the Director of the U.S. Census Bureau from 1994 to 1998. In
that capacity, she oversaw the design of the 2000 decennial Census, as well as the new American Community Survey.
Currently, Dr. Riche is affiliated with the Cornell Population Center at Cornell University, and participates in research
projects with various Washington-based organizations, most recently on issues of demographic concern to the U.S.
military. Prior to serving as Director of the Census Bureau, Dr. Riche directed policy studies for the Population Reference
Bureau, and was a founding editor of American Demographics magazine. Dr. Riche has *3  considerable knowledge and
experience with the use and limitations of Census data across the public, private, for profit, and not-for-profit sectors.

Amicus curiae Vincent P. Barabba was the Director of the U.S. Census Bureau from 1973 to 1976 and from 1979 to
1980 - the only director to be appointed by presidents of both political parties. After serving as Director of the Census
Bureau, Dr. Barabba was appointed by Presidents Reagan and George H.W. Bush to be the U.S. Representative to the
Population Commission of the United Nations. He has also served on the board of directors for the Marketing Science
Institute, the American Institutes for Research, and the National Opinion Research Center of the University of Chicago.
In recognition of his performance in the private and public sectors he has received: An Honorary Doctorate of Laws
degree from the Trustees of the California State University, been Inducted into the Market Research Council Hall of
Fame, and was awarded The Certificate of Distinguished Service for Contribution to the Federal Statistical System from
the Office of Management and Budget. Currently, Dr. Barabba is a member of the California Citizens Redistricting
Commission. He has a demonstrated interest in both accurate population statistics and redistricting.

*4  SUMMARY OF ARGUMENT

In order to comply with the equal protection principle of one-person, one-vote, nearly all states and jurisdictions redistrict
using total population data based on counts from the most recent decennial U.S. Census. Appellants urge the Court to
overthrow this long-settled practice and replace it with one of the two voter-based measures of population they propose
- citizen voting age population or registered voters. Beyond the legal and policy flaws with Appellants' argument, serious
practical concerns counsel against adopting either of their proposed metrics as a constitutionally mandated means of
complying with the one-person, one-vote principle.

As an initial matter, there is no actual count of the number of voting age citizens. In keeping with the manner the
Constitution provides for apportioning seats in the U.S. House of Representatives among the states, the Census Bureau
counts the number of persons in each state. The Census Bureau does not count the number of citizens. The only voting age
citizen data that exists are estimates based on a continual sampling conducted as part of the American Community Survey
(“ACS”) by the Census Bureau. But ACS was not designed with redistricting in mind. The timing of ACS estimates does
not align with the timing of redistricting and ACS estimates are not reported at the small geographic levels redistricters
normally use to build districts. Moreover, the geographic areas at which such estimates are available carry large error
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margins because of the small sample sizes. These factors make the ACS an inappropriate *5  source of data to support
a constitutional rule requiring states to create districts with equal numbers of voting age citizens.

Nor is it possible to accurately obtain a count of voting age citizens by inquiring about citizenship status as part
of the Census count. Recent experience demonstrates lowered participation in the Census and increased suspicion of
government collection of information in general. Particular anxiety exists among non-citizens. There would be little
incentive for non-citizens to offer to the government their actual status; the result would be a reduced rate of response
overall and an increase in inaccurate responses. Both would frustrate the actual express obligation the Constitution
imposes on the U.S. Census Bureau to obtain a count of the whole number of persons in order to apportion House of
Representatives seats among the states.

Finally, Appellants' suggestion that voter registration data be used to draw districts is even more flawed. Studies show
that the country's voter registration data is often inaccurate and outdated. And its inaccuracy aside, voter registration
is, as this Court has already recognized, a fluctuating and political measure, making it generally a poor candidate for
protecting a right to equal representation guaranteed by the Constitution.

Adequate data to support Appellants' positions simply do not exist. The district court's judgment should be affirmed.

*6  ARGUMENT

A theory of how to determine equal protection for purposes of the one-person, one-vote principle is only as good as
the data upon which it is built. Appellants urge the Court to adopt a constitutional rule that would require states to
draw districts that have equal numbers of eligible voters rather than equal numbers of people. But the available data
to implement such a requirement simply cannot bear the weight the Constitution requires. Indeed, such a requirement
would in practice lead to serious equal protection violations because of the inherent uncertainty and fluctuation currently

present in the various measures proposed by Appellants to tally eligible voters. 2  Moreover, there is strong reason to
doubt sufficiently precise data could be obtained to ensure Appellants' theory of equal protection would ever be equal
in practice.

An overview of the history and legal framework regarding population data aids in understanding the practical difficulties
posed by Appellants' position.

*7  I. States Redistrict Based Upon Decennial Census Data that Counts the “Whole Number
of Persons” in Each State and There Is No Count of “Citizens” by the Decennial Census.

A. Legal Framework and History of the Census.

The Constitution contains only one explicit requirement regarding the enumeration of population: to properly apportion
the number of seats in the House of Representatives among the states, “the whole number of persons in each State,” U.S.
Const, amend XIV, § 2, must be enumerated “every … ten years, in such Manner as [Congress] shall by Law direct,”

id. art. I, § 2. 3

Since the original decennial Census in 1790, Congress has passed a number of laws regarding the Census. 4  The discretion
afforded the Census Bureau to determine the content and methodology of the Census has grown over time. Originally,
U.S. Marshals conducting the Census took an oath to obtain “a just *8  and perfect enumeration,” see Act of Mar. 1,
1790, § 1, 1 Stat. 101. Congress amended this provision in 1810 to require “an actual inquiry at every dwelling-house.” Act
of Mar. 26, 1810, § 1, 2 Stat. 565-66. The current Census Act, enacted in 1954, also required data be collected by personal
visit until it was modified first to permit some non-apportionment data to be obtained through statistical sampling, see
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13 U.S.C. § 195, and then to repeal the requirement that Census data be obtained through personal visits, and thus permit
the Census Bureau to obtain responses through the mail, see Act of Aug. 31, 1964, Pub. L. No. 88-530, 78 Stat. 737.

Currently, the only statutorily required data point the Census Bureau must obtain is a “tabulation of total population
by States,” 13 U.S.C. § 141(b), which is necessary to fulfill the constitutional mandate to apportion based on the “whole
numbers of persons,” U.S. Const. amend. XIV, § 2; see Dep't of Commerce v. U.S. House of Representatives, 525 U.S.
316, 341 (1999) (holding that Census Act requires actual enumeration data, not sample-based counts, to be used for
apportionment purposes). Beyond that, the Secretary of Commerce, acting through the Census Bureau and its directors,
is granted wide latitude to conduct the Census “in such form and content as he [or she] may determine, including the use
of sampling procedures and special surveys. In connection with any such census, the Secretary is authorized to obtain
such other census information as necessary.” 13 U.S.C. § 141(a).

Exercising the discretion afforded by Congress (and, in turn, conferred upon Congress by the *9  Constitution), the
Census Bureau has, in every Census since 1970, asked only a limited number of questions (known as the “short form”)
as part of the actual enumeration of every person. These “short form” questions are generally limited to information

such as name, age, sex, and race. 5  From 1970 to 2000, the Census Bureau also sent a “long form” to approximately

one in every six households. 6  This “long form” was used to collect answers to a wider array of questions, including

demographic, economic, social, and housing questions, as well as inquiring about citizenship status. 7  The data gathered
through the “long form” sampling was used by local, state, and federal agencies to administer a wide range of government
programs. See Dep't of Commerce, 525 U.S. at 341 (characterizing the Census as the “linchpin of the federal statistical
system” (quotation marks omitted)).

*10  Following the 2000 Census, the decennial “long form” was discontinued and was replaced by a continual sampling
program called the American Community Survey (“ACS”). ACS collects the same type of information that was included

on the long form, but does so on a continuous basis throughout the decade. 8  Each month, about 295,000 addresses are

mailed the ACS questionnaire, for a total of 3.5 million households a year, or roughly one in thirty-eight households. 9

The ACS data is then used to generate three sets of estimates, according to the size of the jurisdictions covered: a yearly
report for cities and states with over 65,000 people, a three-year report for jurisdictions with over 20,000 people, and

a five-year report for all jurisdictions. 10  This practice reflects the small size of the ACS sample compared to the prior
decennial long form, and the resultant larger sampling errors. A new version of each report is published every year, with

the most recent year's data replacing the oldest year's data in the three- and five-year versions. 11  The smallest geographic
unit for which ACS estimates are available *11  is the Census block group level in the five-year report. Unlike short

form counts, ACS estimates are never available at the individual Census block level. 12

B. States Rely on Census Data to Redistrict.

Understandably, states and municipalities do not generally fulfill their requirement to redistrict congressional, state
legislative, and other local districts by conducting their own, separate population counts. Rather, they largely rely on
Census data to perform their redistricting obligations. See Bd. of Estimate of City of New York v. Morris, 489 U.S. 688
(1989); Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964). Indeed, the constitutions and laws
of a number of states expressly require that decennial Census data be used to redistrict. See, e.g., N.J. Const. art. IV, §
2, ¶ 1 (requiring state senate seats to be apportioned “as nearly as may be according to the number of their inhabitants
as reported in the last preceding decennial census of the United States” (emphasis added)); Pa. Const. art. 2, § 17(a)
(requiring redistricting to occur “each year following the Federal *12  decennial census”); Ga. Const. art. 3, § 2 (same);
Ill. Const, art. 4, § 3(b) (same); Fla. Stat. § 11.031(1) (“All acts of the Florida Legislature based upon population and
all constitutional apportionments shall be based upon the last federal decennial statewide census”); Ill. Comp. Stat.,
ch. 55, § 2-3001c (defining “[p]opulation” for county board redistricting as “the number of inhabitants as determined
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by the last preceding federal decennial census”); see also Karcher v. Daggett, 462 U.S. 725, 738 (1983) (approving the
use of decennial Census counts for congressional redistricting, noting that because “the census count represents the best
population data available, it is the only basis for good-faith attempts to achieve population equality” (internal quotation
marks and citation omitted)).

States and municipalities do, however, generally use their own geographic units - called voter precincts - for purposes
of conducting elections in their respective jurisdictions. Each voter precinct is comprised of a number of Census blocks.
Congress has facilitated states' reliance on Census data for redistricting by providing that states may submit to the Census
Bureau, three years prior to the decennial Census, the geographic boundaries for which they would like Census data to
aid them in making redistricting decisions. See 13 U.S.C. § 141(c). Thus, states generally provide the Census with voter

precinct information, and the Census in turn provides the states with data files that are organized by voter precincts. 13

*13  II. Serious Practical Concerns Counsel Against Constitutionally
Requiring States to Draw Districts with Equal Numbers of Voting Age Citizens.

A constitutional requirement mandating that states draw legislative districts with equal numbers of voting age citizens
would be impossible to accurately implement with currently available data. Moreover, for several reasons, it would be
difficult to obtain an accurate actual count, even were one attempted.

A. ACS Citizenship Estimates Cannot Provide the Basis For a Constitutional Equal Protection Rule.

The actual number of voting age citizens in each state is unknown. The only information in existence is ACS's statistical
sample-based estimates. In some circumstances, statistical sampling can be preferable to an actual count. See Dep't of
Commerce, 525 U.S. at 322-23 (“Some identifiable groups - including certain minorities, children, and renters - have
historically had substantially higher undercount rates than the population as a whole.”); id. at 354 (“[U]nadjusted
headcounts are also subject to error or bias - the very fact that creates the need for a statistical supplement”) (Breyer, J.,
concurring in part, dissenting in part). But *14  the ACS was not designed to provide data to support a constitutional
right to districts with equal numbers of voting age citizens.

1. The ACS Estimates Do Not Align with the Timing of Redistricting.

As an initial matter, the ACS estimates do not align with the timing of congressional apportionment or traditional
legislative apportionment. States

traditionally redistrict their state legislative districts at, the same time as their congressional districts, using the same
decennial Census count that triggered the congressional reapportionment. States thus use the Census count to create
population equality among and within the states measured by a single, consistent snapshot in time that persists for the
decade. As this Court explained in Georgia v. Ashcroft, 539 U.S. 461 (2003), superseded by statute on other grounds as
stated in Alabama Legislative Black Caucus v. Alabama, 135 S. Ct. 1257 (2015):

When the decennial census numbers are released, States must account for any changes or shifts in
population. But before the new census, States operate under the legal fiction that even 10 years later,
the plans are constitutionally apportioned. After the new enumeration, no districting plan is likely to
be legally enforceable if challenged, given the shifts and changes in a population over 10 years. And
if the State has not redistricted in response to the new census figures, a federal court will ensure that
the districts comply with the one-person, one-vote mandate before the next election.
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*15  Id. at 488 n.2. This “legal fiction” is “necessary to avoid constant redistricting, with accompanying costs and
instability.” League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 421 (2006) (opinion of Kennedy, J., joined by
Souter, J., and Ginsburg, J.).

Using the ACS voting age citizen estimates would unsettle this system. To begin, only the five-year information could be
used because the one- and three-year reports are not statistically reliable at the small geographic units used to draw district
boundaries. See supra Part I. This poses several problems that seriously undermine the ACS's utility for redistricting.

First, with respect to the ACS five-year survey, eighty percent of the data is already between two and five years old at the
time of redistricting. In contrast, redistricting occurs as soon as the population counts currently used by states is released
by the Census Bureau. To illustrate, if ACS estimates were used instead of the total population count, a state redistricting
in 2021 would be using aggregated estimates spanning from 2015 to 2020. Because the map drawn in 2021 would govern
elections through the decade, by 2030, forty percent of the underlying aggregated estimates will be from questionnaires
answered fourteen or fifteen years prior. The ACS estimates are therefore a more stale source of information than the
total population count currently relied upon by the states.

Second, because the ACS estimates contain five years of sampling, and the age information is not adjusted each year to
reflect the passage of a year, many respondents who were between the ages of *16  thirteen and seventeen when their
responses were recorded will continue to be excluded from the voting age citizen count at the time the estimates are used
to draw district lines, despite the fact that they are in fact eighteen or older at that time. See Nathaniel Persily, The
Law of the Census: How to Count, What to Count, Whom to Count, and Where to Count Them, 32 Cardozo L. Rev. 755,
777 (2011). This problem is exacerbated, as discussed above, by the fact that district lines remain in place for a decade,
meaning that at the end of the redistricting cycle, a thirty-two-year-old person is not “counted” as a voting age person
in their district if she was seventeen when first surveyed.

Third, the share of minorities among people under the age of eighteen greatly exceeds their share of the total

population. 14  As a result, areas with larger minority populations will be disproportionately affected by the use of ACS
estimates that are not annually updated to reflect the actual age of respondents at the time the report is released, thus
undercounting “eligible voters” among minority communities and therefore overpopulating minority legislative districts.

Together, these issues would result in outdated information governing district lines and entrenched undercounting of
young voters, disproportionately affecting minority populations. For these reasons, the *17  use of five-year-old ACS
estimates cannot support the constitutional one-person, one-vote requirement.

2. ACS Estimates Are Not Available at the Smallest Geographic
Levels, and Some Data is Suppressed to Protect Privacy.

An additional problem is that ACS estimates are not available at the smallest geographical level that is actually used
for purposes of redistricting - the Census block. The smallest geographic level at which ACS estimates can accurately be
utilized is the block group level. See Persily, 32 Cardozo L. Rev. at 777. This would pose significant problem for states
seeking to evenly populate districts. “In order to achieve the lowest possible levels of deviation within state legislative
and congressional plans, state technicians have repeatedly advised the Census Bureau that they need decennial counts

by small-area geography such as voting districts and census blocks.” 15  States need data at granular levels in order
to make a good-faith effort to equalize population to the extent possible among districts. See Karcher, 462 U.S. at
730 (requiring that, for congressional redistricting, states “make a good-faith effort to achieve precise mathematical
equality” (quotation marks omitted)); Brown v. Thomson, 462 U.S. 835, 842 (1983) (noting that the Court has permitted
“minor deviations from mathematical equality among state legislative districts” (quotation marks omitted)). Without
the granular Census block *18  data typically used to balance population between and among districts, states relying
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upon ACS voting age citizen estimates likely will be unable to satisfy the standard this Court requires for legislative
redistricting.

Moreover, even at the block group level, there are a number of geographical areas where there are too few people to
permit the Census Bureau to even release estimates without jeopardizing privacy. Congress has mandated that Census
data may only be used for “the statistical purpose for which it is supplied,” 13 U.S.C. § 9(a)(1), and that the Census
Bureau may not “make any publication whereby the data furnished by any particular … individual … can be identified,”
id. § 9(a)(2). As a result, the Census Bureau suppresses certain estimates that could be linked to identifiable persons in

light of the small geographic size of the reporting area. 16

States depend upon population counts being reported at small geographic units to permit districts to be built that meet the
constitutional requirement for equal distribution of population. In addition, having decennial Census counts available
at small geographic units makes it easier to follow voter precinct lines or other political subdivision lines, such as city
boundaries, particularly where those lines have recently changed by annexations or precinct splits. The ACS voting age
citizen estimates are not reported - and in some cases *19  are statutorily prohibited from being reported - at the Census
block level. The ACS estimates thus cannot meet the needs of states for redistricting purposes.

3. As a Statistical Sample, ACS Estimates Are Subject to Error That Makes their Use for Line-Drawing Difficult.

As with any survey, the ACS estimates are subject to non-sampling errors (e.g., errors in data coding) and sampling

errors (e.g., the chosen sample is non-representative of the actual community). 17  The ACS reports margins of error at

the ninety percent confidence level. 18  For example, if the ACS estimates reported that a county had 10,000 citizens over
the age of eighteen, with a five percent relative error, nine times out of ten (ninety percent of the time) one could be
confident that the actual citizen voting age population of the county was between 9,500 and 10,500.

The margin of error grows as the sample size decreases, so the smaller the area, the higher the possibility of error.
This could become a significant issue because redistricting decisions are often made on the margins, using very small
geographic units to *20  surgically move populations in and out of districts to satisfy the one-person, one-vote
requirement. And, as discussed above, the smallest unit - the Census block - is not available with ACS estimates because
of sample size limitations.

Take for example Titus County, Texas, where Appellant Sue Evenwel resides. See Br. of Appellants at 10. Titus County
has eight Census tracts, each with between two and four Census block groups, for a total of twenty-two block groups
- the smallest level of geography reported by the ACS. The relative error for the ACS's estimates of voting age citizens
for the Titus County block groups range from a low of 14.1 percent to a high of 36.6 percent. Figure 1 below shows the
estimates by block group for Titus County.

Figure 1: Titus County, Texas CVAP Estimates with Absolute and Relative Error by Block Group (2009-2013)

Block
Group
 

Est. CVAP with
Absolute and Relative
Error
 

Block
Group
 

Est. CVAP with
Absolute and Relative
Error
 

9501:
#1
 

1,045 ±213 (20.4%)
 

9505:
#1
 

640 ±153 (23.9%)
 

9501:
#2
 

485 ±148 (30.5%)
 

9505:
#2
 

560 ±149 (26.6%)
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9502:
#1
 

895 ±162 (18.1%)
 

9506:
#1
 

750 ±197 (26.3%)
 

9502:
#2
 

680 ±116 (17.1%)
 

9506:
#2
 

825 ±192 (23.3%)
 

9503:
#1
 

1,445 ±236 (16.3%)
 

9506:
#3
 

615 ±154 (25.0%)
 

9503:
#2
 

905 ±204 (22.5%)
 

9507:
#1
 

325 ±90 (27.7%)
 

9503:
#3
 

1,870 ±263 (14.1%)
 

9507:
#2
 

315 ±114 (36.2%)
 

9503:
#4
 

540 ±177 (32.8%)
 

9508:
#1
 

655 ±240 (36.6%)
 

9504:
#1
 

1,360 ±264 (19.4%)
 

9508:
#2
 

575 ±178 (31.0%)
 

9504:
#2
 

2,020 ±301 (14.9%)
 

9508:
#3
 

815 ±193 (23.7%)
 

9504:
#3
 

850 ±210 (24.7%)
 

9508:
#4
 

330 ±111 (33.6%)
 

As Figure 1 shows, even if redistricters could conceivably rely upon block groups to move areas *21  among districts to
properly draw boundaries, they would contend with relatively large error margins. For example, if an adjoining district
needed to be increased by 330 voting age citizens, Block Group 4 of Census Tract 9508 would be considered. But the
most that can be said is that nine times out of ten, one could be confident that there were between 219 and 441 voting
age citizens in that area - a 33.6 percent relative error.

The error margins are still relatively high at the next largest geographic unit, the Census tract, as illustrated by Figure
2 below.

Figure 2: Titus County, Texas CVAP Estimates and Error Margins by Census Tract

Census Tract

 

Est.

CVAP

 

Absolute Error

 

90% Confidence Range

 

Relative Error

 

9501

 

1,530

 

±210

 

1,320 - 1,740

 

13.7%

 

9502

 

1,570

 

±180

 

1,390 - 1,750

 

11.5%

 

9503

 

4,755

 

±297

 

4,458 - 5,052

 

6.2%

 

9504

 

4,230

 

±297

 

3,933 - 4,527

 

7.0%

 

9505

 

1,200

 

±182

 

1,018 - 1,382

 

15.2%

 

9506

 

2,190

 

±217

 

1,973-2,407

 

9.9%
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9507

 

635

 

±123

 

512 - 758

 

19.4%

 

9508

 

2,375

 

±237

 

2,138 - 2,612

 

10.0%

 

The relative error ranges from 6.2 to 19.4 percent for the Titus County Census tracts. So, if redistricters needed to move
635 people to a neighboring district, tract 9507 would be an obvious candidate, but using ACS estimates, the most they

could know is that nine *22  times out of ten, it would contain between 512 and 758 citizens of voting age. 19

All of these issues together - the timing issues, the unavailability of estimates at the block level typically used by
redistricters, the unavailability of certain estimates because of privacy concerns, and the error margins combine to make
the ACS voting age citizen estimates an inappropriate source to support the constitutional one-person, one-vote right.

This is not to say the ACS estimates are inappropriate for other uses. Because it is the only citizenship information that
exists, where courts require citizenship information to support legal claims, as some have for cases under Section 2 of
the Voting Rights Act, see, e.g., Valdespino v. Alamo Heights Independent School District, 168 F.3d 848, 853 (5th Cir,.
1999), it is the “best population data available,” Karcher, 462 U.S. at 738 (quotation marks omitted). It is one thing to
use less than perfect data when it is the only data available to meet a statutory evidentiary burden; it is quite another to
create and impose a new constitutional rule that must necessarily be built upon that data.

*23  B. Asking Citizenship Status of Every Household Would Lead to Reduced Response
Rates and Inaccurate Responses, While Multiplying Privacy and Government Intrusion Fears.

Directly inquiring about citizenship status as part of the short form Census is not a solution to the data problem posed
by Appellants' legal theory. Doing so would likely exacerbate privacy concerns and lead to inaccurate responses from
non-citizens worried about a government record of their immigration status.

During the past two decades, the Census Bureau has had to contend with significantly increased distrust, based on
concerns about government intrusion and privacy. When the 2000 Census was taken, controversy erupted over the

Census questions, with congressional leaders and others calling on people to disregard questions they found intrusive. 20

In one survey, 71 percent of respondents said that intrusive questions should go unanswered. 21  This problem continued
with the 2010 Census - between 2009 and 2010, one survey showed the Census Bureau dropped in its “trust” rating from

75 percent to 39 percent. 22  One *24  Congresswoman publicly proclaimed that her family “will only be indicating the

number of people in the household, because ‘the Constitution doesn't require any information beyond that.’ ” 23

A mandatory inquiry into citizenship status is all the more likely to engender privacy concerns, particularly among non-
citizens. “The nuanced reasons for the question … will of course be lost to millions upon millions of Americans. The

question will be viewed with suspicion.” 24  “[I]t is foolish to expect that census-taking is immune from anxieties that
surround such issues as undocumented aliens, immigration enforcement, terrorism prevention, national identity cards,

total information awareness, and sharp increases in surveillance generally.” 25

In addition to both citizens and non-citizens simply not responding, “[n]on-citizens, mistrustful of the government's
promise that their answers to a census question can never be used against them, will misrepresent themselves on the

census form.” 26

*25  The sum effect would be bad Census data. And any effort to correct for the data would be futile.
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The Census Bureau cannot become a quasi-investigatory agency and still perform its basic
responsibilities as a statistical agency. Responses to a citizenship question cannot be validated
on a case-by-case basis. Although the bureau may devise ways to estimate the magnitude of
misrepresentation in responses to a citizenship question at the national level, such an estimate would
not likely be robust enough to be used in state-level counts - let alone at the smaller levels of geography

relevant to congressional districting, state legislatures, and local government. 27

Finally, because a one-by-one citizenship inquiry would invariably lead to a lower response rate to the Census in general,
such an inquiry would seriously frustrate the the Census Bureau's ability to conduct the only count the Constitution
expressly requires: determining the whole number of persons in each state in order to apportion House seats among the

states. See U.S. Const, art. II, § 1; id. amend XIV, § 2. 28

Neither existing data estimates nor a potential actual count can reliably permit states to draw districts *26  with equal
numbers of voting age citizens. As a result, voting age citizen data cannot plausibly serve as a constitutionally-mandated
metric for defining the one-person, one-vote principle.

III. Voter Registration Data Would Be an Inappropriate Measure Upon Which to Require Districts To Be Drawn.

Appellants' alternative measure - voter registration data - is also an inappropriate measure by which to require states to
draw districts. The data is often inaccurate and unreliable, it is prone to dramatic changes, and it is generally available
only at the voting precinct level, not at the smaller Census block level at which states generally draw districts.

Although this Court has before permitted a state to draw districts based on voter registration data, it did so only for an
interim districting plan with assurances that the data in the particular case did not vary from other population measures.
In so doing, the Court expressed considerable doubts about the use of this data, stating:

Use of a registered voter or actual voter basis … depends … upon the extent of political activity of
those eligible to register and vote. Each is thus susceptible to improper influences by which those in
political power might be able to perpetuate underrepresentation of groups constitutionally entitled
to participate in the electoral process, or perpetuate a ghost of prior malapportionment. Moreover,
fluctuations in the number of registered voters in a given election may be sudden and substantial,
caused by such fortuitous factors as a peculiarly *27  controversial election issue, a particularly
popular candidate, or even weather conditions.

Burns v. Richardson, 384 U.S. 73, 92-93 (1966) (internal quotation marks omitted) (footnotes omitted). These problems
have not changed since 1966 when Burns was decided.

A 2012 study by the Pew Charitable Trust found that approximately 24 million voter registration records in the United
States - 1 in 8 - are invalid or inaccurate, including 12 million with incorrect addresses, suggesting voters had moved

or the addresses were otherwise incorrect. 29  The study also found 1.8 million deceased still registered, and 2.75 million

voters registered in more than one state. 30

Beyond the inaccuracy of voter registration data, state registration data simply is not available at the Census block
level. Rather, the smallest geographic unit at which voter registration data is available is the voter precinct level. Thus,
redistricters would not be able to move particular Census blocks from district to district and would instead be limited
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to moving precincts. These geographic areas are generally too large to accurately draw districts with substantially equal
populations.

*28  In light of the serious flaws in voter registration data, it would in most instances be a violation of equal protection

for this metric to be used, contrary to Appellants' argument that the Constitution actually should require it. 31

CONCLUSION

For the foregoing reasons, the Court should affirm the decision of the district court.

Footnotes
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8 See U.S. Census Bureau, American Community Survey Information Guide, http://www.census.gov/acs/www/
about_the_survey/acs_information_ guide/flipbook/.

9 Id. at 6, 8.
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FY 2019 
Life Cycle Cost Estimate (Executive Summary v. 1.0 December 2017) 3,451,788$                   

Reduction for Secretarial Contingency (314,000)$                     
Reduction for Wage Rate Variability Contingency (22,000)$                       
Reduction for OIG Transfer (3,556)$                         
Pricing Differences between the Life Cycle Cost Estimate and FY 19 Budget Request (2,976)$                         
CEDCaP Transfer to EDCaDS 1 (59,512)$                       
CEDSCI Transfer to EDCaDS 1 (34,600)$                       

FY 2019 President's Budget Request 3,015,144$                   

2020 Census Crosswalk from Life Cycle Cost Estimate to FY 2019 President's Budget Request
(dollars in thousands)

1  The Life Cycle Cost Estimate assumes CEDCaP and CEDSCI are funded withing the 2020 Census PPA.  The FY 2019 Budget Request proposes to transfer the 
programs to EDCaDS PPA.
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Synopsis
Background: Voters brought action against Texas
Governor and Secretary of State, seeking permanent
injunction barring use of existing state Senate map in favor
of map equalizing voter population in each district. A
three-judge panel of the United States District Court for
the Western District of Texas, 2014 WL 5780507, granted
state's motion to dismiss. Probable jurisdiction was noted.

[Holding:] The Supreme Court, Justice Ginsburg, held
that state and local jurisdictions plainly could measure
equalization by total population of state and local
legislative districts.

Affirmed.

Justice Thomas concurred in judgment and filed opinion.

Justice Alito, with whom Justice Thomas joined in part,
concurred in judgment and filed opinion.

West Headnotes (8)

[1] Constitutional Law
Electoral Districts

Malapportionment claims are justiciable
under the Equal Protection Clause. U.S.C.A.
Const.Amend. 14.

1 Cases that cite this headnote

[2] Constitutional Law
Electoral Districts

Constitutional Law
Power and duty to redistrict and

reapportion

Under the one person, one vote principle
of the Equal Protection Clause, states must
design both congressional and state legislative
districts with equal populations, and must
regularly reapportion districts to prevent
malapportionment. U.S.C.A. Const.Amend.
14.

6 Cases that cite this headnote

[3] Constitutional Law
Population deviation

Under the one person, one vote principle of
the Equal Protection Clause, states must draw
congressional districts with populations as
close to perfect equality as possible. U.S.C.A.
Const.Amend. 14.

5 Cases that cite this headnote

[4] Constitutional Law
Population deviation

Under the one person, one vote principle of
the Equal Protection Clause, when drawing
state and local legislative districts, states may
deviate somewhat from perfect population
equality to accommodate traditional
districting objectives, such as preserving
the integrity of political subdivisions,
maintaining communities of interest, and
creating geographic compactness. U.S.C.A.
Const.Amend. 14.

5 Cases that cite this headnote

[5] Constitutional Law
Population deviation

“Maximum population deviation,” i.e., the
sum of the percentage deviations from

000617epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82d7f9abfa4411e5a807ad48145ed9f1&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Default) 
https://1.next.westlaw.com/Document/I5e71f560121511e8b0f5f1ddd5677a94/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI5e71f560121511e8b0f5f1ddd5677a94%26ss%3D2038597053%26ds%3D2043818039&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29 
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5020681658)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034745742&pubNum=0000999&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&headnoteId=203859705300120160626080421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658(2)/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658(2)/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&headnoteId=203859705300220160626080421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658(6)/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&headnoteId=203859705300320160626080421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658(6)/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&headnoteId=203859705300420160626080421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/92k3658(6)/View.html?docGuid=I82d7f9abfa4411e5a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Evenwel v. Abbott, 136 S.Ct. 1120 (2016)

194 L.Ed.2d 291, 84 USLW 4175, 16 Cal. Daily Op. Serv. 3547...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

perfect population equality of the most-
and least-populated districts, of more than
10% represents presumptively impermissible
apportionment under the one person, one
vote principle of the Equal Protection Clause.
U.S.C.A. Const.Amend. 14.

4 Cases that cite this headnote

[6] Constitutional Law
Equality of representation; 

 discrimination

Election Law
Population as basis and deviation

therefrom

Under one person, one vote principle of Equal
Protection Clause, state and local jurisdictions
plainly could measure equalization by total
population of state and local legislative
districts; at founding, basis of representation
in House of Representatives was to include all
inhabitants, to make equal representation for
equal numbers of people, and this idea was
reinforced during debates over what became
Fourteenth Amendment and in Supreme
Court cases holding that districting based on
total population serves both states' interests in
preventing vote dilution and states' interests
in ensuring equality of representation, and
adopting voter-eligible apportionment as
constitutional command would upset well-
functioning approach utilized by all 50 states
and countless local jurisdictions for decades,
even centuries. U.S.C.A. Const. Art. 1, § 2, cl.
3; U.S.C.A. Const.Amend. 14.

6 Cases that cite this headnote

[7] Constitutional Law
Equality of Voting Power (One Person,

One Vote)

By ensuring that each representative is subject
to the requests and suggestions from the same
number of constituents, total-population
apportionment promotes equitable and
effective representation, consistent with the
one person, one vote principle of the Equal

Protection Clause. U.S.C.A. Const.Amend.
14.

3 Cases that cite this headnote

[8] Constitutional Law
Equality of representation; 

 discrimination

Under the one person, one vote principle
of the Equal Protection Clause, states
have an interest in taking reasonable,
nondiscriminatory steps to facilitate access for
all its residents to their elected representatives.
U.S.C.A. Const.Amend. 14.

Cases that cite this headnote

*1121  Syllabus *

Under the one-person, one-vote principle, jurisdictions
must design legislative districts with equal populations.
See Wesberry v. Sanders, 376 U.S. 1, 7–8, 84 S.Ct. 526, 11
L.Ed.2d 481, Reynolds v. Sims, 377 U.S. 533, 568, 84 S.Ct.
1362, 12 L.Ed.2d 506. In the context of state and local
legislative districting, States may deviate somewhat from
perfect population equality to accommodate traditional
districting objectives. Where the maximum population
deviation between the largest and smallest district is less
than 10%, a state or local legislative map presumptively
complies with the one-person, one-vote rule.

Texas, like all other States, uses total-population numbers
from the decennial census when drawing legislative
districts. After the 2010 census, Texas adopted a State
Senate map that has a maximum total-population
deviation of 8.04%, safely within the presumptively
permissible 10% range. However, measured by a voter-
population baseline—eligible voters or registered voters
—the map's maximum population deviation exceeds
40%. Appellants, who live in Texas Senate districts
with particularly large eligible- and registered-voter
populations, filed suit against the Texas Governor
and Secretary of State. Basing apportionment on total
population, appellants contended, dilutes their votes in
relation to voters in other Senate districts, in violation of
the one-person, one-vote principle of the Equal Protection
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Clause. Appellants sought an injunction barring use of
the existing Senate map in favor of a map that would
equalize the voter population in each district. A three-
judge District Court dismissed the complaint for failure to
state a claim on which relief could be granted.

Held: As constitutional history, precedent, and practice
demonstrate, a State or locality may draw its legislative
districts based on total population. Pp. 1126 – 1133.

(a) Constitutional history shows that, at the time of
the founding, the Framers endorsed allocating House
seats to States based on total population. Debating what
would become the Fourteenth Amendment, Congress
reconsidered the proper basis for apportioning House
seats. Retaining the total-population rule, Congress
rejected proposals to allocate House seats to States
on the basis of voter population. See U.S. Const.,
Amdt. 14, § 2. The Framers *1122  recognized that
use of a total-population baseline served the principle
of representational equality. Appellants' voter-population
rule is inconsistent with the “theory of the Constitution,”
Cong. Globe, 39th Cong., 1st Sess., 2766 – 2767, this Court
recognized in Wesberry as underlying not just the method
of allocating House seats to States but also the method
of apportioning legislative seats within States. Pp. 1126 –
1131.

(b) This Court's past decisions reinforce the conclusion
that States and localities may comply with the one-person,
one-vote principle by designing districts with equal total
populations. Appellants assert that language in this
Court's precedent supports their view that States should
equalize the voter-eligible population of districts. But for
every sentence appellants quote, one could respond with
a line casting the one-person, one-vote guarantee in terms
of equality of representation. See, e.g., Reynolds, 377
U.S., at 560–561, 84 S.Ct. 1362. Moreover, from Reynolds
on, the Court has consistently looked to total-population
figures when evaluating whether districting maps violate
the Equal Protection Clause by deviating impermissibly
from perfect population equality. Pp. 1130 – 1132.

(c) Settled practice confirms what constitutional history
and prior decisions strongly suggest. Adopting voter-
eligible apportionment as constitutional command would
upset a well-functioning approach to districting that all 50
States and countless local jurisdictions have long followed.
As the Framers of the Constitution and the Fourteenth

Amendment comprehended, representatives serve all
residents, not just those eligible to vote. Nonvoters have
an important stake in many policy debates and in receiving
constituent services. By ensuring that each representative
is subject to requests and suggestions from the same
number of constituents, total-population apportionment
promotes equitable and effective representation. Pp. 1132
– 1133.

(d) Because constitutional history, precedent, and practice
reveal the infirmity of appellants' claim, this Court need
not resolve whether, as Texas now argues, States may
draw districts to equalize voter-eligible population rather
than total population. Pp. 1132 – 1133.

Affirmed.

GINSBURG, J., delivered the opinion of the Court,
in which ROBERTS, C.J., and KENNEDY, BREYER,
SOTOMAYOR, and KAGAN, JJ., joined. THOMAS,
J., filed an opinion concurring in the judgment. ALITO,
J., filed an opinion concurring in the judgment, in which
THOMAS, J., joined except as to Part III–B.
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Opinion

*1123  Justice GINSBURG delivered the opinion of the
Court.
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Texas, like all other States, draws its legislative districts
on the basis of total population. Plaintiffs-appellants
are Texas voters; they challenge this uniform method
of districting on the ground that it produces unequal
districts when measured by voter-eligible population.
Voter-eligible population, not total population, they urge,
must be used to ensure that their votes will not be devalued
in relation to citizens' votes in other districts. We hold,
based on constitutional history, this Court's decisions, and
longstanding practice, that a State may draw its legislative
districts based on total population.

I

A

This Court long resisted any role in overseeing the process
by which States draw legislative districts. “The remedy
for unfairness in districting,” the Court once held, “is to
secure State legislatures that will apportion properly, or
to invoke the ample powers of Congress.” Colegrove v.
Green, 328 U.S. 549, 556, 66 S.Ct. 1198, 90 L.Ed. 1432
(1946). “Courts ought not to enter this political thicket,”
as Justice Frankfurter put it. Ibid.

Judicial abstention left pervasive malapportionment
unchecked. In the opening half of the 20th century, there
was a massive population shift away from rural areas and
toward suburban and urban communities. Nevertheless,
many States ran elections into the early 1960's based on
maps drawn to equalize each district's population as it was
composed around 1900. Other States used maps allocating
a certain number of legislators to each county regardless
of its population. These schemes left many rural districts
significantly underpopulated in comparison with urban
and suburban districts. But rural legislators who benefited
from malapportionment had scant incentive to adopt new
maps that might put them out of office.

[1]  The Court confronted this ingrained structural
inequality in Baker v. Carr, 369 U.S. 186, 191–192, 82
S.Ct. 691, 7 L.Ed.2d 663 (1962). That case presented an
equal protection challenge to a Tennessee state-legislative
map that had not been redrawn since 1901. See also id.,
at 192, 82 S.Ct. 691 (observing that, in the meantime,
there had been “substantial growth and redistribution”
of the State's population). Rather than steering clear of
the political thicket yet again, the Court held for the first

time that malapportionment claims are justiciable. Id.,
at 237, 82 S.Ct. 691 (“We conclude that the complaint's
allegations of a denial of equal protection present a
justiciable constitutional cause of action upon which
appellants are entitled to a trial and a decision.”).

[2]  Although the Court in Baker did not reach the merits
of the equal protection claim, Baker 's justiciability ruling
set the stage for what came to be known as the one-
person, one-vote principle. Just two years after Baker,
in Wesberry v. Sanders, 376 U.S. 1, 7–8, 84 S.Ct. 526,
11 L.Ed.2d 481 (1964), the Court invalidated Georgia's
malapportioned congressional map, under which the
population of one congressional district was “two to
three times” larger than the population of the others.
Relying on Article I, § 2, of the Constitution, the Court
required that congressional districts be drawn with equal
populations. Id., at 7, 18, 84 S.Ct. 526. Later that
same Term, in Reynolds v. Sims, 377 U.S. 533, 568, 84
S.Ct. 1362, 12 L.Ed.2d 506 (1964), the Court upheld an
equal protection challenge to Alabama's malapportioned
state-legislative maps. “[T]he Equal Protection Clause,”
the Court concluded, “requires that the seats *1124
in both houses of a bicameral state legislature must
be apportioned on a population basis.” Ibid. Wesberry
and Reynolds together instructed that jurisdictions must
design both congressional and state-legislative districts
with equal populations, and must regularly reapportion

districts to prevent malapportionment. 1

[3]  [4]  [5]  Over the ensuing decades, the Court has
several times elaborated on the scope of the one-person,
one-vote rule. States must draw congressional districts
with populations as close to perfect equality as possible.
See Kirkpatrick v. Preisler, 394 U.S. 526, 530–531, 89 S.Ct.
1225, 22 L.Ed.2d 519 (1969). But, when drawing state
and local legislative districts, jurisdictions are permitted
to deviate somewhat from perfect population equality
to accommodate traditional districting objectives, among
them, preserving the integrity of political subdivisions,
maintaining communities of interest, and creating
geographic compactness. See Brown v. Thomson, 462
U.S. 835, 842–843, 103 S.Ct. 2690, 77 L.Ed.2d 214
(1983). Where the maximum population deviation
between the largest and smallest district is less than
10%, the Court has held, a state or local legislative
map presumptively complies with the one-person, one-

vote rule. Ibid. 2  Maximum deviations above 10% are
presumptively impermissible. Ibid. See also Mahan v.
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Howell, 410 U.S. 315, 329, 93 S.Ct. 979, 35 L.Ed.2d
320 (1973) (approving a state-legislative map with
maximum population deviation of 16% to accommodate
the State's interest in “maintaining the integrity of political
subdivision lines,” but cautioning that this deviation “may
well approach tolerable limits”).

In contrast to repeated disputes over the permissibility
of deviating from perfect population equality, little
controversy has centered on the population base
jurisdictions must equalize. On rare occasions,
jurisdictions have relied on the registered-voter or voter-
eligible populations of districts. See Burns v. Richardson,
384 U.S. 73, 93–94, 86 S.Ct. 1286, 16 L.Ed.2d 376
(1966) (holding Hawaii could use a registered-voter
population base because of “Hawaii's special population
problems”—in particular, its substantial temporary
military population). But, in the overwhelming majority
of cases, jurisdictions have equalized total population,
as measured by the decennial census. Today, all States
use total-population numbers from the census when
designing congressional and state-legislative districts, and
only seven States adjust those census numbers in any

meaningful way. 3

*1125  B

Appellants challenge that consensus. After the 2010
census, Texas redrew its State Senate districts using
a total-population baseline. At the time, Texas was
subject to the preclearance requirements of § 5 of
the Voting Rights Act of 1965. 52 U.S.C. § 10304
(requiring jurisdictions to receive approval from the U.S.
Department of Justice or the U.S. District Court for the
District of Columbia before implementing certain voting
changes). Once it became clear that the new Senate map,
S148, would not receive preclearance in advance of the
2012 elections, the U.S. District Court for the Western
District of Texas drew an interim Senate map, S164, which
also equalized the total population of each district. See
Davis v. Perry, No. SA–11–CV–788, 2011 WL 6207134

(Nov. 23, 2011). 4  On direct appeal, this Court observed
that the District Court had failed to “take guidance from
the State's recently enacted plan in drafting an interim
plan,” and therefore vacated the District Court's map.
Perry v. Perez, 565 U.S. ––––, ––––, –––– – ––––, 132
S.Ct. 934, 940–942, 943–944, 181 L.Ed.2d 900 (2012) (per
curiam ).

The District Court, on remand, again used census data to
draw districts so that each included roughly the same size
total population. Texas used this new interim map, S172,
in the 2012 elections, and, in 2013, the Texas Legislature
adopted S172 as the permanent Senate map. See App.
to Brief for Texas Senate Hispanic Caucus et al. as
Amici Curiae 5 (reproducing the current Senate map). The
permanent map's maximum total-population deviation is
8.04%, safely within the presumptively permissible 10%
range. But measured by a voter-population baseline—
eligible voters or registered voters—the map's maximum
population deviation exceeds 40%.

Appellants Sue Evenwel and Edward Pfenninger live
in Texas Senate districts (one and four, respectively)
with particularly large eligible- and registered-voter
populations. Contending that basing apportionment on
total population dilutes their votes in relation to voters in
other Senate districts, in violation of the one-person, one-

vote principle of the Equal Protection Clause, 5  appellants
filed suit in the U.S. District Court for the Western District
of Texas. They named as defendants the Governor and
Secretary of State of Texas, and sought a permanent
injunction barring use of the existing Senate map in favor
of a map that would equalize the voter population in each
district.

The case was referred to a three-judge District Court for
hearing and decision. See 28 U.S.C. § 2284(a); Shapiro
v. McManus, *1126   577 U.S. ––––, –––– – ––––,
136 S.Ct. 450, 454–456, 193 L.Ed.2d 279 (2015). That
court dismissed the complaint for failure to state a
claim on which relief could be granted. Appellants, the
District Court explained, “rel[y] upon a theory never
before accepted by the Supreme Court or any circuit
court: that the metric of apportionment employed by
Texas (total population) results in an unconstitutional
apportionment because it does not achieve equality as
measured by Plaintiffs' chosen metric—voter population.”
App. to Juris. Statement 9a. Decisions of this Court, the
District Court concluded, permit jurisdictions to use any
neutral, nondiscriminatory population baseline, including
total population, when drawing state and local legislative

districts. Id., at 13a–14a. 6

We noted probable jurisdiction, 575 U.S. ––––, 136 S.Ct.
381, 193 L.Ed.2d 288 (2015), and now affirm.
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II

[6]  The parties and the United States advance different
positions in this case. As they did before the District
Court, appellants insist that the Equal Protection
Clause requires jurisdictions to draw state and local
legislative districts with equal voter-eligible populations,
thus protecting “voter equality,” i.e., “the right of
eligible voters to an equal vote.” Brief for Appellants

14. 7  To comply with their proposed rule, appellants
suggest, jurisdictions should design districts based on
citizen-voting-age-population (CVAP) data from the
Census Bureau's American Community Survey (ACS),
an annual statistical sample of the U.S. population.
Texas responds that jurisdictions may, consistent with
the Equal Protection Clause, design districts using any
population baseline—including total population and
voter-eligible population—so long as the choice is rational
and not invidiously discriminatory. Although its use of
total-population data from the census was permissible,
Texas therefore argues, it could have used ACS CVAP
data instead. Sharing Texas' position that the Equal
Protection Clause does not mandate use of voter-eligible
population, the United States urges us not to address
Texas' separate assertion that the Constitution allows
States to use alternative population baselines, including
voter-eligible population. Equalizing total population,
the United States maintains, vindicates the principle of
representational equality by “ensur[ing] that the voters in
each district have the power to elect a representative who
represents the same number of constituents as all other
representatives.” Brief for United States as Amicus Curiae
5.

In agreement with Texas and the United States, we reject
appellants' attempt to locate a voter-equality mandate
in the Equal Protection Clause. As history, precedent,
and practice demonstrate, it is plainly permissible for
jurisdictions to *1127  measure equalization by the total
population of state and local legislative districts.

A

We begin with constitutional history. At the time of the
founding, the Framers confronted a question analogous to
the one at issue here: On what basis should congressional
districts be allocated to States? The Framers' solution,

now known as the Great Compromise, was to provide
each State the same number of seats in the Senate, and
to allocate House seats based on States' total populations.
“Representatives and direct Taxes,” they wrote, “shall
be apportioned among the several States which may be
included within this Union, according to their respective
Numbers.” U.S. Const., Art. I, § 2, cl. 3 (emphasis
added). “It is a fundamental principle of the proposed
constitution,” James Madison explained in the Federalist
Papers, “that as the aggregate number of representatives
allotted to the several states, is to be ... founded on the
aggregate number of inhabitants; so, the right of choosing
this allotted number in each state, is to be exercised by such
part of the inhabitants, as the state itself may designate.”
The Federalist No. 54, p. 284 (G. Carey & J. McClellan
eds. 2001). In other words, the basis of representation
in the House was to include all inhabitants—although
slaves were counted as only three-fifths of a person—
even though States remained free to deny many of those
inhabitants the right to participate in the selection of their

representatives. 8  Endorsing apportionment based on
total population, Alexander Hamilton declared: “There
can be no truer principle than this—that every individual
of the community at large has an equal right to the
protection of government.” 1 Records of the Federal

Convention of 1787, p. 473 (M. Farrand ed. 1911). 9

When debating what is now the Fourteenth Amendment,
Congress reconsidered the proper basis for apportioning
House seats. Concerned that Southern States would
not willingly enfranchise freed slaves, and aware that
“a slave's freedom could swell his state's population
for purposes of representation in the House by one
person, rather than only three-fifths,” the Framers of
the Fourteenth Amendment considered at length the
possibility of allocating House seats to States on the basis
of voter population. J. *1128  Sneed, Footprints on the
Rocks of the Mountain: An Account of the Enactment
of the Fourteenth Amendment 28 (1997). See also id., at
35 (“[T]he apportionment issue consumed more time in
the Fourteenth Amendment debates than did any other
topic.”).

In December 1865, Thaddeus Stevens, a leader of
the Radical Republicans, introduced a constitutional
amendment that would have allocated House seats to
States “according to their respective legal voters”; in
addition, the proposed amendment mandated that “[a]
true census of the legal voters shall be taken at the
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same time with the regular census.” Cong. Globe, 39th
Cong., 1st Sess., 10 (1866). Supporters of apportionment
based on voter population employed the same voter-
equality reasoning that appellants now echo. See, e.g.,
id., at 380 (remarks of Rep. Orth) (“[T]he true principle
of representation in Congress is that voters alone
should form the basis, and that each voter should
have equal political weight in our Government....”);
id., at 404 (remarks of Rep. Lawrence) (use of total
population “disregards the fundamental idea of all just
representation, that every voter should be equal in
political power all over the Union”).

Voter-based apportionment proponents encountered
fierce resistance from proponents of total-population
apportionment. Much of the opposition was grounded in
the principle of representational equality. “As an abstract
proposition,” argued Representative James G. Blaine, a
leading critic of allocating House seats based on voter
population, “no one will deny that population is the true
basis of representation; for women, children, and other
non-voting classes may have as vital an interest in the
legislation of the country as those who actually deposit the
ballot.” Id., at 141. See also id., at 358 (remarks of Rep.
Conkling) (arguing that use of a voter-population basis
“would shut out four fifths of the citizens of the country
—women and children, who are citizens, who are taxed,
and who are, and always have been, represented”); id.,
at 434 (remarks of Rep. Ward) (“[W]hat becomes of that
large class of non-voting tax-payers that are found in every
section? Are they in no matter to be represented? They
certainly should be enumerated in making up the whole
number of those entitled to a representative.”).

The product of these debates was § 2 of the Fourteenth
Amendment, which retained total population as the
congressional apportionment base. See U.S. Const.,
Amdt. 14, § 2 (“Representatives shall be apportioned
among the several States according to their respective
numbers, counting the whole number of persons in each
State, excluding Indians not taxed.”). Introducing the
final version of the Amendment on the Senate floor,
Senator Jacob Howard explained:

“[The] basis of representation is numbers ...; that is, the
whole population except untaxed Indians and persons
excluded by the State laws for rebellion or other crime....
The committee adopted numbers as the most just and
satisfactory basis, and this is the principle upon which
the Constitution itself was originally framed, that the

basis of representation should depend upon numbers;
and such, I think, after all, is the safest and most
secure principle upon which the Government can rest.
Numbers, not voters; numbers, not property; this is the
theory of the Constitution.” Cong. Globe, 39th Cong.,
1st Sess., 2766–2767 (1866).

Appellants ask us to find in the Fourteenth Amendment's
Equal Protection Clause a rule inconsistent with this
“theory of the Constitution.” But, as the Court recognized
in Wesberry, this theory underlies *1129  not just the
method of allocating House seats to States; it applies as
well to the method of apportioning legislative seats within
States. “The debates at the [Constitutional] Convention,”
the Court explained, “make at least one fact abundantly
clear: that when the delegates agreed that the House
should represent ‘people,’ they intended that in allocating
Congressmen the number assigned to each state should
be determined solely by the number of inhabitants.”
376 U.S., at 13, 84 S.Ct. 526. “While it may not be
possible to draw congressional districts with mathematical
precision,” the Court acknowledged, “that is no excuse
for ignoring our Constitution's plain objective of making
equal representation for equal numbers of people the
fundamental goal for the House of Representatives.” Id.,
at 18, 84 S.Ct. 526 (emphasis added). It cannot be that
the Fourteenth Amendment calls for the apportionment
of congressional districts based on total population, but
simultaneously prohibits States from apportioning their
own legislative districts on the same basis.

Cordoning off the constitutional history of congressional

districting, appellants stress two points. 10  First, they
draw a distinction between allocating seats to States, and
apportioning seats within States. The Framers selected
total population for the former, appellants and their
amici argue, because of federalism concerns inapposite
to intrastate districting. These concerns included the
perceived risk that a voter-population base might
encourage States to expand the franchise unwisely, and
the hope that a total-population base might counter
States' incentive to undercount their populations, thereby
reducing their share of direct taxes. Wesberry, however,
rejected the distinction appellants now press. See supra,
at 1128 – 1129. Even without the weight of Wesberry, we
would find appellants' distinction unconvincing. One can
accept that federalism—or, as Justice ALITO emphasizes,
partisan and regional political advantage, see post, at
1145 – 1149—figured in the Framers' selection of total

000623epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIVS2&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106410&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106410&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964106410&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Evenwel v. Abbott, 136 S.Ct. 1120 (2016)

194 L.Ed.2d 291, 84 USLW 4175, 16 Cal. Daily Op. Serv. 3547...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 8

population as the basis for allocating congressional seats.
Even so, it remains beyond doubt that the principle
of representational equality figured prominently in the
decision to count people, whether or not they qualify as

voters. 11

Second, appellants and Justice ALITO urge, see post, at
1144 – 1145, the Court has typically refused to analogize
to features of the federal electoral system— *1130
here, the constitutional scheme governing congressional
apportionment—when considering challenges to state and
local election laws. True, in Reynolds, the Court rejected
Alabama's argument that it had permissibly modeled
its State Senate apportionment scheme—one Senator
for each county—on the United States Senate. “[T]he
federal analogy,” the Court explained, “[is] inapposite
and irrelevant to state legislative districting schemes”
because “[t]he system of representation in the two Houses
of the Federal Congress” arose “from unique historical
circumstances.” 377 U.S., at 573–574, 84 S.Ct. 1362.
Likewise, in Gray v. Sanders, 372 U.S. 368, 371–372, 378,
83 S.Ct. 801, 9 L.Ed.2d 821 (1963), Georgia unsuccessfully
attempted to defend, by analogy to the electoral college,
its scheme of assigning a certain number of “units” to the
winner of each county in statewide elections.

Reynolds and Gray, however, involved features of the
federal electoral system that contravene the principles
of both voter and representational equality to favor
interests that have no relevance outside the federal
context. Senate seats were allocated to States on an
equal basis to respect state sovereignty and increase
the odds that the smaller States would ratify the
Constitution. See Wesberry, 376 U.S., at 9–13, 84 S.Ct.
526 (describing the history of the Great Compromise).
See also Reynolds, 377 U.S., at 575, 84 S.Ct. 1362
(“Political subdivisions of States—counties, cities, or
whatever—never were and never have been considered as
sovereign entities.... The relationship of the States to the
Federal Government could hardly be less analogous.”).
“The [Electoral] College was created to permit the most
knowledgeable members of the community to choose
the executive of a nation whose continental dimensions
were thought to preclude an informed choice by the
citizenry at large.” Williams v. Rhodes, 393 U.S. 23,
43–44, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968) (Harlan, J.,
concurring in result). See also Gray, 372 U.S., at 378,
83 S.Ct. 801 (“The inclusion of the electoral college
in the Constitution, as the result of specific historical

concerns, validated the collegiate principle despite its
inherent numerical inequality.” (footnote omitted)). By
contrast, as earlier developed, the constitutional scheme
for congressional apportionment rests in part on the
same representational concerns that exist regarding state
and local legislative districting. The Framers' answer to
the apportionment question in the congressional context
therefore undermines appellants' contention that districts
must be based on voter population.

B

Consistent with constitutional history, this Court's past
decisions reinforce the conclusion that States and localities
may comply with the one-person, one-vote principle
by designing districts with equal total populations.
Quoting language from those decisions that, in appellants'
view, supports the principle of equal voting power—
and emphasizing the phrase “one-person, one-vote”—
appellants contend that the Court had in mind, and
constantly meant, that States should equalize the voter-
eligible population of districts. See Reynolds, 377 U.S.,
at 568, 84 S.Ct. 1362 (“[A]n individual's right to vote for
State legislators is unconstitutionally impaired when its
weight is in a substantial fashion diluted when compared
with votes of citizens living on other parts of the State.”);
Gray, 372 U.S., at 379–380, 83 S.Ct. 801 (“The concept
of ‘we the people’ under the Constitution visualizes no
preferred class of voters but equality among those who
meet the basic qualifications.”). See also *1131  Hadley
v. Junior College Dist. of Metropolitan Kansas City, 397
U.S. 50, 56, 90 S.Ct. 791, 25 L.Ed.2d 45 (1970) ( “[W]hen
members of an elected body are chosen from separate
districts, each district must be established on a basis that
will insure, as far as is practicable, that equal numbers
of voters can vote for proportionally equal numbers of
officials.”). Appellants, however, extract far too much
from selectively chosen language and the “one-person,
one-vote” slogan.

For every sentence appellants quote from the Court's
opinions, one could respond with a line casting the
one-person, one-vote guarantee in terms of equality
of representation, not voter equality. In Reynolds, for
instance, the Court described “the fundamental principle
of representative government in this country” as “one
of equal representation for equal numbers of people.”
377 U.S., at 560–561, 84 S.Ct. 1362. See also Davis v.
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Bandemer, 478 U.S. 109, 123, 106 S.Ct. 2797, 92 L.Ed.2d
85 (1986) (“[I]n formulating the one person, one vote
formula, the Court characterized the question posed by
election districts of disparate size as an issue of fair
representation.”); Reynolds, 377 U.S., at 563, 84 S.Ct.
1362 (rejecting state districting schemes that “give the
same number of representatives to unequal numbers of
constituents”). And the Court has suggested, repeatedly,
that districting based on total population serves both the
State's interest in preventing vote dilution and its interest
in ensuring equality of representation. See Board of
Estimate of City of New York v. Morris, 489 U.S. 688, 693–
694, 109 S.Ct. 1433, 103 L.Ed.2d 717 (1989) (“If districts
of widely unequal population elect an equal number of
representatives, the voting power of each citizen in the
larger constituencies is debased and the citizens in those
districts have a smaller share of representation than do
those in the smaller districts.”). See also Kirkpatrick, 394
U.S., at 531, 89 S.Ct. 1225 (recognizing in a congressional-
districting case that “[e]qual representation for equal
numbers of people is a principle designed to prevent
debasement of voting power and diminution of access to

elected representatives”). 12

Moreover, from Reynolds on, the Court has consistently
looked to total-population figures when evaluating
whether districting maps violate the Equal Protection
Clause by deviating impermissibly from perfect
population equality. See Brief for Appellees 29–31
(collecting cases brought under the Equal Protection
Clause). See also id., at 31, n. 9 (collecting congressional-
districting cases). Appellants point to no instance in which
the Court has determined the permissibility of deviation
based on eligible- or registered-voter data. It would hardly
make sense for the Court to have mandated voter equality
sub silentio and then used a total-population baseline
to evaluate compliance with that rule. More likely, we
think, the Court has always assumed the permissibility of
drawing districts to equalize total population.

“In the 1960s,” appellants counter, “the distribution of
the voting population generally did not deviate from the
distribution of total population to the degree necessary to
raise this issue.” Brief for Appellants 27. To support this
assertion, appellants cite only a District Court decision,
which found no significant deviation in the distribution
of voter and total population in “densely populated areas
of New York State.” *1132  WMCA, Inc. v. Lomenzo,
238 F.Supp. 916, 925 (S.D.N.Y.), aff'd, 382 U.S. 4, 86

S.Ct. 24, 15 L.Ed.2d 2 (1965) (per curiam ). Had this
Court assumed such equivalence on a national scale, it

likely would have said as much. 13  Instead, in Gaffney
v. Cummings, 412 U.S. 735, 746–747, 93 S.Ct. 2321, 37
L.Ed.2d 298 (1973), the Court acknowledged that voters
may be distributed unevenly within jurisdictions. “[I]f
it is the weight of a person's vote that matters,” the
Court observed, then “total population—even if stable
and accurately taken—may not actually reflect that body
of voters whose votes must be counted and weighed for
the purposes of reapportionment, because ‘census persons'
are not voters.” Id., at 746, 93 S.Ct. 2321. Nonetheless,
the Court in Gaffney recognized that the one-person,
one-vote rule is designed to facilitate “[f]air and effective
representation,” id., at 748, 93 S.Ct. 2321, and evaluated
compliance with the rule based on total population alone,
id., at 750, 93 S.Ct. 2321.

C

[7]  [8]  What constitutional history and our prior
decisions strongly suggest, settled practice confirms.
Adopting voter-eligible apportionment as constitutional
command would upset a well-functioning approach
to districting that all 50 States and countless local
jurisdictions have followed for decades, even centuries.
Appellants have shown no reason for the Court to
disturb this longstanding use of total population. See
Walz v. Tax Comm'n of City of New York, 397 U.S. 664,
678, 90 S.Ct. 1409, 25 L.Ed.2d 697 (1970) (“unbroken
practice” followed “openly and by affirmative state
action, not covertly or by state inaction, is not something
to be lightly cast aside”). See also Burson v. Freeman,
504 U.S. 191, 203–206, 112 S.Ct. 1846, 119 L.Ed.2d
5 (1992) (plurality opinion) (upholding a law limiting
campaigning in areas around polling places in part
because all 50 States maintain such laws, so there is a
“widespread and time-tested consensus” that legislation of
this order serves important state interests). As the Framers
of the Constitution and the Fourteenth Amendment
comprehended, representatives serve all residents, not
just those eligible or registered to vote. See supra, at
1126 – 1129. Nonvoters have an important stake in
many policy debates—children, their parents, even their
grandparents, for example, have a stake in a strong public-
education system—and in receiving constituent services,
such as help navigating public-benefits bureaucracies. By
ensuring that each representative is subject to requests
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and suggestions from the same number of constituents,
total-population apportionment promotes equitable and
effective representation. See McCormick v. United States,
500 U.S. 257, 272, 111 S.Ct. 1807, 114 L.Ed.2d 307 (1991)
(“Serving constituents and supporting legislation that will
benefit the district and individuals and groups therein is

the everyday business of a legislator.”). 14

In sum, the rule appellants urge has no mooring in the
Equal Protection Clause. The Texas Senate map, we
therefore conclude, complies with the requirements of

the one-person, one-vote principle. 15  Because *1133
history, precedent, and practice suffice to reveal the
infirmity of appellants' claims, we need not and do not
resolve whether, as Texas now argues, States may draw
districts to equalize voter-eligible population rather than
total population.

For the reasons stated, the judgment of the United States
District Court for the Western District of Texas is

Affirmed.

Justice THOMAS, concurring in the judgment.
This case concerns whether Texas violated the Equal
Protection Clause—as interpreted by the Court's one-
person, one-vote cases—by creating legislative districts
that contain approximately equal total population but
vary widely in the number of eligible voters in each
district. I agree with the majority that our precedents
do not require a State to equalize the total number of
voters in each district. States may opt to equalize total
population. I therefore concur in the majority's judgment
that appellants' challenge fails.

I write separately because this Court has never provided
a sound basis for the one-person, one-vote principle. For
50 years, the Court has struggled to define what right that
principle protects. Many of our precedents suggest that
it protects the right of eligible voters to cast votes that
receive equal weight. Despite that frequent explanation,
our precedents often conclude that the Equal Protection
Clause is satisfied when all individuals within a district—
voters or not—have an equal share of representation. The
majority today concedes that our cases have not produced
a clear answer on this point. See ante, at 1131.

In my view, the majority has failed to provide a sound
basis for the one-person, one-vote principle because no
such basis exists. The Constitution does not prescribe
any one basis for apportionment within States. It instead
leaves States significant leeway in apportioning their own
districts to equalize total population, to equalize eligible
voters, or to promote any other principle consistent
with a republican form of government. The majority
should recognize the futility of choosing only one of these
options. The Constitution leaves the choice to the people
alone—not to this Court.

I

In the 1960's, this Court decided that the Equal Protection
Clause requires States to draw legislative districts based on

a “one-person, one-vote” rule. *  But this Court's decisions
have never coalesced around a single theory about what
States must equalize.

*1134  The Equal Protection Clause prohibits a State
from “deny[ing] to any person within its jurisdiction the
equal protection of the laws.” Amdt. 14, § 1. For nearly
a century after its ratification, this Court interpreted the
Clause as having no application to the politically charged
issue of how States should apportion their populations in
political districts. See, e.g., Colegrove v. Green, 328 U.S.
549, 556, 66 S.Ct. 1198, 90 L.Ed. 1432 (1946) (plurality
opinion). Instead, the Court left the drawing of States'
political boundaries to the States, so long as a State did not
deprive people of the right to vote for reasons prohibited
by the Constitution. See id., at 552, 556, 66 S.Ct. 1198;
Gomillion v. Lightfoot, 364 U.S. 339, 341, 347–348, 81
S.Ct. 125, 5 L.Ed.2d 110 (1960) (finding justiciable a claim
that a city boundary was redrawn from a square shape
to “a strangely irregular twenty-eight-sided figure” to
remove nearly all black voters from the city). This meant
that a State's refusal to allocate voters within districts
based on population changes was a matter for States—not
federal courts—to decide. And these cases were part of a
larger jurisprudence holding that the question whether a
state government had a “proper” republican form rested
with Congress. Pacific States Telephone & Telegraph Co.
v. Oregon, 223 U.S. 118, 149–150, 32 S.Ct. 224, 56 L.Ed.
377 (1912).

This Court changed course in Baker v. Carr, 369 U.S.
186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962), by locating in
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the Equal Protection Clause a right of citizens not to have
a “ ‘debasement of their votes.’ ” Id., at 194, and n. 15,
200, 82 S.Ct. 691. Expanding on that decision, this Court
later held that “the Equal Protection Clause requires that
the seats in both houses of a bicameral state legislature
must be apportioned on a population basis.” Reynolds
v. Sims, 377 U.S. 533, 568, 84 S.Ct. 1362, 12 L.Ed.2d
506 (1964). The Court created an analogous requirement
for congressional redistricting rooted in Article I, § 2's
requirement that “Representatives be chosen ‘by the
People of the several States.’ ” Wesberry v. Sanders, 376
U.S. 1, 7–9, 84 S.Ct. 526, 11 L.Ed.2d 481 (1964). The rules
established by these cases have come to be known as “one
person, one vote.”

Since Baker empowered the federal courts to resolve
redistricting disputes, this Court has struggled to explain
whether the one-person, one-vote principle ensures
equality among eligible voters or instead protects some
broader right of every citizen to equal representation.
The Court's lack of clarity on this point, in turn, has
left unclear whether States must equalize the number of
eligible voters across districts or only total population.

In a number of cases, this Court has said that States
must protect the right of eligible voters to have their
votes receive equal weight. On this view, there is only
one way for States to comply with the one-person, one-
vote principle: they must draw districts that contain a
substantially equal number of eligible voters per district.

The Court's seminal decision in Baker exemplifies this
view. Decided in 1962, Baker involved the failure of the
Tennessee Legislature to reapportion its districts for 60
years. 369 U.S., at 191, 82 S.Ct. 691. Since Tennessee's
last apportionment, the State's population had grown
by about 1.5 million residents, from about 2 to more
than 3.5 million. And the number of voters in each
district had changed significantly over time, producing
widely varying voting populations in each district. Id.,
at 192, 82 S.Ct. 691. Under these facts, the Court held
that reapportionment claims were justiciable because the
plaintiffs—who all claimed to be eligible voters—had
alleged a “debasement of their votes.” *1135  Id., at 194,
and n. 15, 204, 82 S.Ct. 691 (internal quotation marks
omitted).

The Court similarly emphasized equal treatment of
eligible voters in Gray v. Sanders, 372 U.S. 368, 83 S.Ct.

801, 9 L.Ed.2d 821 (1963). That case involved a challenge
to Georgia's “county unit” system of voting. Id., at 370,
83 S.Ct. 801. This system, used by the State's Democratic
Party to nominate candidates in its primary, gave each
county two votes for every representative that the county
had in the lower House of its General Assembly. Voting
was then done by county, with the winner in each county
taking all of that county's votes. The Democratic Party
nominee was the candidate who had won the most
county-unit votes, not the person who had won the most
individual votes. Id., at 370–371, 83 S.Ct. 801. The effect of
this system was to give heavier weight to rural ballots than
to urban ones. The Court held that the system violated
the one-person, one-vote principle. Id., at 379–381, and n.
12, 83 S.Ct. 801. In so holding, the Court emphasized that
the right at issue belongs to “all qualified voters” and is
the right to have one's vote “counted once” and protected
against dilution. Id., at 380, 83 S.Ct. 801.

In applying the one-person, one-vote principle to state
legislative districts, the Court has also emphasized vote
dilution, which also supports the notion that the one-
person, one-vote principle ensures equality among eligible
voters. It did so most notably in Reynolds. In that case,
Alabama had failed to reapportion its state legislature for
decades, resulting in population-variance ratios of up to
about 41 to 1 in the State Senate and up to about 16 to 1 in
the House. 377 U.S., at 545, 84 S.Ct. 1362. In explaining
why Alabama's failure to reapportion violated the Equal
Protection Clause, this Court stated that “an individual's
right to vote for state legislators is unconstitutionally
impaired when its weight is in a substantial fashion diluted
when compared with votes of citizens living in other parts
of the State.” Id., at 568, 84 S.Ct. 1362.

This Court's post-Reynolds decisions likewise define the
one-person, one-vote principle in terms of eligible voters,
and thus imply that States should be allocating districts
with eligible voters in mind. The Court suggested as much
in Hadley v. Junior College Dist. of Metropolitan Kansas
City, 397 U.S. 50, 90 S.Ct. 791, 25 L.Ed.2d 45 (1970).
That case involved Missouri's system permitting separate
school districts to establish a joint junior college district.
Six trustees were to oversee the joint district, and they
were apportioned on the basis of the relative numbers
of school-aged children in each subsidiary district. Id., at
51, 90 S.Ct. 791. The Court held that this plan violated
the Equal Protection Clause because “the trustees of this
junior college district [must] be apportioned in a manner
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that does not deprive any voter of his right to have his
own vote given as much weight, as far as is practicable, as
that of any other voter in the junior college district.” Id., at
52, 90 S.Ct. 791. In so holding, the Court emphasized that
Reynolds had “called attention to prior cases indicating
that a qualified voter has a constitutional right to vote
in elections without having his vote wrongfully denied,
debased, or diluted.” Hadley, 397 U.S., at 52, 90 S.Ct. 791;
see id., at 52–53, 90 S.Ct. 791.

In contrast to this oft-stated aspiration of giving equal
treatment to eligible voters, the Court has also expressed
a different understanding of the one-person, one-vote
principle. In several cases, the Court has suggested
that one-person, one-vote protects the interests of all
individuals in a district, whether they are eligible voters
or not. In Reynolds, for example, the Court *1136
said that “the fundamental principle of representative
government in this country is one of equal representation
for equal numbers of people.” 377 U.S., at 560–561, 84
S.Ct. 1362; see also ante, at 1131 (collecting cases). Under
this view, States cannot comply with the Equal Protection
Clause by equalizing the number of eligible voters in each
district. They must instead equalize the total population
per district.

In line with this view, the Court has generally focused
on total population, not the total number of voters,
when determining a State's compliance with the one-
person, one-vote requirement. In Gaffney v. Cummings,
412 U.S. 735, 750–751, 93 S.Ct. 2321, 37 L.Ed.2d 298
(1973), for example, the Court upheld state legislative
districts that had a maximum deviation of 7.83% when
measured on a total-population basis. In contrast, in
Chapman v. Meier, 420 U.S. 1, 21–22, 26–27, 95 S.Ct.
751, 42 L.Ed.2d 766 (1975), the Court struck down a
court-ordered reapportionment that had a total deviation
of 20.14% based on total population. This plan, in the
Court's view, failed to “achieve the goal of population
equality with little more than de minimis variation.” Id., at
27, 95 S.Ct. 751.

This lack of clarity in our redistricting cases has left States
with little guidance about how their political institutions
must be structured. Although this Court has required that
state legislative districts “be apportioned on a population
basis,” Reynolds, supra, at 568, 84 S.Ct. 1362, it has yet
to tell the States whether they are limited in choosing “the
relevant population that [they] must equally distribute.”

Chen v. Houston, 532 U.S. 1046, 1047, 121 S.Ct. 2020,
149 L.Ed.2d 1017 (2001) (THOMAS, J., dissenting from
denial of certiorari) (internal quotation marks omitted).
Because the Court has not provided a firm account of what
States must do when districting, States are left to guess
how much flexibility (if any) they have to use different
methods of apportionment.

II

This inconsistency (if not opacity) is not merely a
consequence of the Court's equivocal statements on one
person, one vote. The problem is more fundamental.
There is simply no way to make a principled choice
between interpreting one person, one vote as protecting
eligible voters or as protecting total inhabitants within
a State. That is because, though those theories are
noble, the Constitution does not make either of them
the exclusive means of apportionment for state and
local representatives. In guaranteeing to the States a
“Republican Form of Government,” Art. IV, § 4, the
Constitution did not resolve whether the ultimate basis of
representation is the right of citizens to cast an equal ballot
or the right of all inhabitants to have equal representation.
The Constitution instead reserves these matters to the
people. The majority's attempt today to divine a single
“ ‘theory of the Constitution’ ”—apportionment based
on representation, ante, at 1128 – 1129 (quoting Cong.
Globe, 39th Cong., 1st Sess., 2766–2767 (1866))—rests
on a flawed reading of history and wrongly picks one
side of a debate that the Framers did not resolve in the
Constitution.

A

The Constitution lacks a single, comprehensive theory
of representation. The Framers understood the tension
between majority rule and protecting fundamental rights
from majorities. This understanding led to a “mixed”
constitutional structure that did not embrace any single
theory of representation but instead struck a compromise
between those who sought an equitable system of
representation and *1137  those who were concerned that
the majority would abuse plenary control over public
policy. As Madison wrote, “A dependence on the people
is no doubt the primary controul on the government; but
experience has taught mankind the necessity of auxiliary
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precautions.” The Federalist No. 51, p. 349 (J. Cooke
ed. 1961). This was the theory of the Constitution. The
Framers therefore made difficult compromises on the
apportionment of federal representation, and they did not
prescribe any one theory of how States had to divide their
legislatures.

1

Because, in the view of the Framers, ultimate political
power derives from citizens who were “created equal,”
The Declaration of Independence ¶ 2, beliefs in equality
of representation—and by extension, majority rule—
influenced the constitutional structure. In the years
between the Revolution and the framing, the Framers
experimented with different ways of securing the political
system against improper influence. Of all the “electoral
safeguards for the representational system,” the most
critical was “equality of representation.” G. Wood, The
Creation of the American Republic 1776–1787, p. 170
(1998) (Wood).

The Framers' preference for apportionment by
representation (and majority rule) was driven partially
by the belief that all citizens were inherently equal. In a
system where citizens were equal, a legislature should have
“equal representation” so that “equal interests among
the people should have equal interests in [the assembly].”
Thoughts on Government, in 4 Works of John Adams 195
(C. Adams ed. 1851). The British Parliament fell short of
this goal. In addition to having hereditary nobility, more
than half of the members of the democratic House of
Commons were elected from sparsely populated districts
—so-called “rotten boroughs.” Wood 171; Baker, 369
U.S., at 302–303, 82 S.Ct. 691 (Frankfurter, J., dissenting).

The Framers' preference for majority rule also was
a reaction to the shortcomings of the Articles of
Confederation. Under the Articles, each State could cast
one vote regardless of population and Congress could
act only with the assent of nine States. Articles of
Confederation, Art. IX, cl. 6; id., Art. X; id., Art. XI. This
system proved undesirable because a few small States had
the ability to paralyze the National Legislature. See The
Federalist No. 22, at 140–141 (Hamilton).

Consequently, when the topic of dividing representation
came up at the Constitutional Convention, some Framers

advocated proportional representation throughout the
National Legislature. 1 Records of the Federal
Convention of 1787, pp. 471–473 (M. Farrand ed. 1911).
Alexander Hamilton voiced concerns about the unfairness
of allowing a minority to rule over a majority. In
explaining at the Convention why he opposed giving
States an equal vote in the National Legislature, Hamilton
asked rhetorically, “If ... three states contain a majority
of the inhabitants of America, ought they to be governed
by a minority?” Id., at 473; see also The Federalist No.
22, at 141 (Hamilton) (objecting to supermajoritarian
voting requirements because they allow an entrenched
minority to “controul the opinion of a majority respecting
the best mode of conducting [the public business]”).
James Madison, too, opined that the general Government
needed a direct mandate from the people. If federal
“power [were] not immediately derived from the people, in
proportion to their numbers,” according to Madison, the
Federal Government would be as weak as Congress under
the Articles of Confederation. 1 Records of the Federal
Convention of 1787, at 472.

*1138  In many ways, the Constitution reflects this
preference for majority rule. To pass Congress, ordinary
legislation requires a simple majority of present members
to vote in favor. And some features of the apportionment
for the House of Representatives reflected the idea
that States should wield political power in approximate
proportion to their number of inhabitants. Ante, at 1126
– 1129. Thus, “equal representation for equal numbers
of people,” ante, at 1129 (internal quotation marks
and emphasis omitted), features prominently in how
representatives are apportioned among the States. These
features of the Constitution reflect the preference of
some members of the founding generation for equality of
representation. But, as explained below, this is not the
single “theory of the Constitution.”

2

The Framers also understood that unchecked majorities
could lead to tyranny of the majority. As a result,
many viewed antidemocratic checks as indispensable
to republican government. And included among the
antidemocratic checks were legislatures that deviated from
perfect equality of representation.
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The Framers believed that a proper government promoted
the common good. They conceived this good as
objective and not inherently coextensive with majoritarian
preferences. See, e.g., The Federalist No. 1, at 4
(Hamilton) (defining the common good or “public good”
as the “true interests” of the community); id., No. 10, at 57
(Madison) (“the permanent and aggregate interests of the
community”). For government to promote the common
good, it had to do more than simply obey the will of the
majority. See, e.g., ibid. (discussing majoritarian factions).
Government must also protect fundamental rights. See
The Declaration of Independence ¶ 2; 1 W. Blackstone,
Commentaries *124 (“[T]he principal aim of society is
to protect individuals in the enjoyment of those absolute
rights, which are vested in them by the immutable laws of
nature”).

Of particular concern for the Framers was the majority
of people violating the property rights of the minority.
Madison observed that “the most common and durable
source of factions, has been the various and unequal
distribution of property.” The Federalist No. 10, at
59. A poignant example occurred in Massachusetts.
In what became known as Shays' Rebellion, armed
debtors attempted to block legal actions by creditors to
recover debts. Although that rebellion was ultimately
put down, debtors sought relief from state legislatures
“under the auspices of Constitutional forms.” Letter
from James Madison to Thomas Jefferson (Apr. 23,
1787), in 11 The Papers of Thomas Jefferson 307 (J.
Boyd ed. 1955); see Wood 412–413. With no structural
political checks on democratic lawmaking, creditors
found their rights jeopardized by state laws relieving
debtors of their obligation to pay and authorizing forms
of payment that devalued the contracts. McConnell,
Contract Rights and Property Rights: A Case Study
in the Relationship Between Individual Liberties and
Constitutional Structures, 76 Cal. L. Rev. 267, 280–281
(1988); see also Fletcher v. Peck, 6 Cranch 87, 137–138,
3 L.Ed. 162 (1810) (Marshall, C.J.) (explaining that the
Contract Clause came from the Framers' desire to “shield
themselves and their property from the effects of those
sudden and strong passions to which men are exposed”).

Because of the Framers' concerns about placing
unchecked power in political majorities, the Constitution's
majoritarian provisions were only part of a complex
republican structure. The Framers also placed several
antidemocratic provisions in the Constitution. The

original Constitution *1139  permitted only the direct
election of representatives. Art. I, § 2, cl. 1. Senators
and the President were selected indirectly. See Art. I,
§ 3, cl. 1; Art. II, § 1, cls. 2–3. And the “Great
Compromise” guaranteed large and small States voting
equality in the Senate. By malapportioning the Senate,
the Framers prevented large States from outvoting small
States to adopt policies that would advance the large
States' interests at the expense of the small States. See The
Federalist No. 62, at 417 (Madison).

These countermajoritarian measures reflect the Framers'
aspirations of promoting competing goals. Rejecting a
hereditary class system, they thought political power
resided with the people. At the same time, they sought
to check majority rule to promote the common good and
mitigate threats to fundamental rights.

B

As the Framers understood, designing a government to
fulfill the conflicting tasks of respecting the fundamental
equality of persons while promoting the common good
requires making incommensurable tradeoffs. For this
reason, they did not attempt to restrict the States to one
form of government.

Instead, the Constitution broadly required that the States
maintain a “Republican Form of Government.” Art. IV,
§ 4. But the Framers otherwise left it to States to make
tradeoffs and reconcile the competing goals.

Republican governments promote the common good
by placing power in the hands of the people, while
curtailing the majority's ability to invade the minority's
fundamental rights. The Framers recognized that there is
no universal formula for accomplishing these goals. At
the framing, many state legislatures were bicameral, often
reflecting multiple theories of representation. Only “[s]ix
of the original thirteen states based representation in both
houses of their state legislatures on population.” Hayden,
The False Promise of One Person, One Vote, 102 Mich.
L. Rev. 213, 218 (2003). In most States, it was common to
base representation, at least in part, on the State's political
subdivisions, even if those subdivisions varied heavily in
their populations. Wood 171; Baker, 369 U.S., at 307–308,
82 S.Ct. 691 (Frankfurter, J., dissenting).
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Reflecting this history, the Constitution continued to
afford States significant leeway in structuring their
“Republican” governments. At the framing, “republican”
referred to “[p]lacing the government in the people,”
and a “republick” was a “state in which the power is
lodged in more than one.” S. Johnson, A Dictionary
of the English Language (7th ed. 1785); see also The
Federalist No. 39, at 251 (Madison) (“[W]e may define
a republic to be, or at least may bestow that name
on, a government which derives all its powers directly
or indirectly from the great body of the people; and
is administered by persons holding their offices during
pleasure, for a limited period, or during good behaviour”).
By requiring the States to have republican governments,
the Constitution prohibited them from having monarchies
and aristocracies. See id., No. 43, at 291. Some would
argue that the Constitution also prohibited States from
adopting direct democracies. Compare Wood 222–226
(“For most constitution-makers in 1776, republicanism
was not equated with democracy”) with A. Amar,
America's Constitution: A Biography 276–281 (2005)
(arguing that the provision prohibited monarchies and
aristocracies but not direct democracy); see also The
Federalist No. 10, at 62 (Madison) (distinguishing a
“democracy” and a “republic”); id., No. 14, at 83–84
(same).

*1140  Beyond that, however, the Constitution left
matters open for the people of the States to decide. The
Constitution says nothing about what type of republican
government the States must follow. When the Framers
wanted to deny powers to state governments, they did so
explicitly. See, e.g., Art. I, § 10, cl. 1 (“No State shall ... pass
any Bill of Attainder, ex post facto Law, or Law impairing
the Obligation of Contracts”).

None of the Reconstruction Amendments changed the
original understanding of republican government. Those
Amendments brought blacks within the existing American
political community. The Fourteenth Amendment
pressured States to adopt universal male suffrage
by reducing a noncomplying State's representation in
Congress. Amdt. 14, § 2. And the Fifteenth Amendment
prohibited restricting the right of suffrage based on race.
Amdt. 15, § 1. That is as far as those Amendments
went. As Justice Harlan explained in Reynolds, neither
Amendment provides a theory of how much “weight”
a vote must receive, nor do they require a State
to apportion both Houses of their legislature solely

on a population basis. See 377 U.S., at 595–608, 84
S.Ct. 1362 (dissenting opinion). And Justice ALITO
quite convincingly demonstrates why the majority errs
by reading a theory of equal representation into the
apportionment provision in § 2 of the Fourteenth
Amendment. See post, at 1146 – 1149 (opinion concurring
in judgment).

C

The Court's attempt to impose its political theory upon
the States has produced a morass of problems. These
problems are antithetical to the values that the Framers
embraced in the Constitution. These problems confirm
that the Court has been wrong to entangle itself with the
political process.

First, in embracing one person, one vote, the Court has
arrogated to the Judiciary important value judgments
that the Constitution reserves to the people. In Reynolds,
for example, the Court proclaimed that “[l]egislators
represent people, not trees or acres”; that “[l]egislators
are elected by voters, not farms or cities or economic
interests”; and that, accordingly, electoral districts must
have roughly equal population. 377 U.S., at 562–563,
84 S.Ct. 1362. As I have explained, the Constitution
permits, but does not impose, this view. Beyond that,
Reynolds' assertions are driven by the belief that there
is a single, correct answer to the question of how much
voting strength an individual citizen should have. These
assertions overlook that, to control factions that would
legislate against the common good, individual voting
strength must sometimes yield to countermajoritarian
checks. And this principle has no less force within States
than it has for the federal system. See The Federalist
No. 10, at 63–65 (Madison) (recognizing that smaller
republics, such as the individual States, are more prone
to capture by special interests). Instead of large States
versus small States, those interests may pit urban areas
versus rural, manufacturing versus agriculture, or those
with property versus those without. Cf. Reynolds, supra,
at 622–623, 84 S.Ct. 1362 (Harlan, J., dissenting). There is
no single method of reconciling these competing interests.
And it is not the role of this Court to calibrate democracy
in the vain search for an optimum solution.

The Government argues that apportioning legislators
by any metric other than total population “risks
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rendering residents of this country who are ineligible,
unwilling, or unable to vote as invisible or irrelevant
to our system of representative democracy.” *1141
Brief for United States as Amicus Curiae 27. But that
argument rests on the faulty premise that “our system
of representative democracy” requires specific groups
to have representation in a specific manner. As I
have explained, the Constitution does not impose that
requirement. See Parts II–A, II–B, supra. And as the
Court recently reminded us, States are free to serve as “
‘laboratories' ” of democracy. Arizona State Legislature v.
Arizona Independent Redistricting Comm'n, 576 U.S. ––––,
––––, 135 S.Ct. 2652, 2673, 192 L.Ed.2d 704 (2015). That
“laboratory” extends to experimenting about the nature
of democracy itself.

Second, the Court's efforts to monitor the political process
have failed to provide any consistent guidance for the
States. Even if it were justifiable for this Court to enforce
some principle of majority rule, it has been unable to do so
in a principled manner. Our precedents do not address the
myriad other ways that minorities (or fleeting majorities)
entrench themselves in the political system. States can
place policy choices in their constitutions or have
supermajoritarian voting rules in a legislative assembly.
See, e.g., N.Y. Const., Art. V, § 7 (constitutionalizing
public employee pensions); Ill. Const., Art. VII, § 6(g)
(requiring a three-fifths vote of the General Assembly to
preempt certain local ordinances). In theory, of course, it
does not seem to make a difference if a state legislature is
unresponsive to the majority of residents because the state
assembly requires a 60% vote to pass a bill or because 40%
of the population elects 51% of the representatives.

So far as the Constitution is concerned, there is no single
“correct” way to design a republican government. Any
republic will have to reconcile giving power to the people
with diminishing the influence of special interests. The
wisdom of the Framers was that they recognized this
dilemma and left it to the people to resolve. In trying
to impose its own theory of democracy, the Court is
hopelessly adrift amid political theory and interest-group
politics with no guiding legal principles.

III

This case illustrates the confusion that our cases have
wrought. The parties and the Government offer three

positions on what this Court's one-person, one-vote
cases require States to equalize. Under appellants' view,
the Fourteenth Amendment protects the right to an
equal vote. Brief for Appellants 26. Appellees, in
contrast, argue that the Fourteenth Amendment protects
against invidious discrimination; in their view, no such
discrimination occurs when States have a rational basis
for the population base that they select, even if that
base leaves eligible voters malapportioned. Brief for
Appellees 16–17. And, the Solicitor General suggests
that reapportionment by total population is the only
permissible standard because Reynolds recognized a right
of “equal representation for equal numbers of people.”
Brief for United States as Amicus Curiae 17.

Although the majority does not choose among these
theories, it necessarily denies that the Equal Protection
Clause protects the right to cast an equally weighted
ballot. To prevail, appellants do not have to deny the
importance of equal representation. Because States can
equalize both total population and total voting power
within the districts, they have to show only that the right
to cast an equally weighted vote is part of the one-person,
one-vote right that we have recognized. But the majority
declines to find such a right in the Equal Protection
Clause. Ante, at 1132 – 1133. Rather, the majority
acknowledges that “[f]or every sentence appellants *1142
quote from the Court's opinions [establishing a right to
an equal vote], one could respond with a line casting the
one-person, one-vote guarantee in terms of equality of
representation, not voter equality.” Ante, at 1131. Because
our precedents are not consistent with appellants' position
—that the only constitutionally available choice for States
is to allocate districts to equalize eligible voters—the
majority concludes that appellants' challenge fails. Ante,
at 1130 – 1133.

I agree with the majority's ultimate disposition of this case.
As far as the original understanding of the Constitution
is concerned, a State has wide latitude in selecting its
population base for apportionment. See Part II–B, supra.
It can use total population, eligible voters, or any other
nondiscriminatory voter base. Ibid. And States with a
bicameral legislature can have some mixture of these
theories, such as one population base for its lower house
and another for its upper chamber. Ibid.

Our precedents do not compel a contrary conclusion.
Appellants are correct that this Court's precedents have
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primarily based its one-person, one-vote jurisprudence on
the theory that eligible voters have a right against vote
dilution. E.g., Hadley, 397 U.S., at 52–53, 90 S.Ct. 791;
Reynolds, 377 U.S., at 568, 84 S.Ct. 1362. But this Court's
jurisprudence has vacillated too much for me to conclude
that the Court's precedents preclude States from allocating
districts based on total population instead. See Burns, 384
U.S., at 92, 86 S.Ct. 1286 (recognizing that States may
choose other nondiscriminatory population bases). Under
these circumstances, the choice is best left for the people
of the States to decide for themselves how they should
apportion their legislature.

* * *

There is no single “correct” method of apportioning
state legislatures. And the Constitution did not make
this Court “a centralized politburo appointed for life to
dictate to the provinces the ‘correct’ theories of democratic
representation, [or] the ‘best’ electoral systems for securing
truly ‘representative’ government.” Holder v. Hall, 512
U.S. 874, 913, 114 S.Ct. 2581, 129 L.Ed.2d 687 (1994)
(THOMAS, J., concurring in judgment). Because the
majority continues that misguided search, I concur only
in the judgment.

Justice ALITO, with whom Justice THOMAS joins except
as to Part III–B, concurring in the judgment.
The question that the Court must decide in this case
is whether Texas violated the “one-person, one-vote”
principle established in Reynolds v. Sims, 377 U.S. 533,
84 S.Ct. 1362, 12 L.Ed.2d 506 (1964), by adopting a
legislative redistricting plan that provides for districts that
are roughly equal in total population. Appellants contend
that Texas was required to create districts that are equal
in the number of eligible voters, but I agree with the Court
that Texas' use of total population did not violate the one-
person, one-vote rule.

I

Both practical considerations and precedent support the
conclusion that the use of total population is consistent
with the one-person, one-vote rule. The decennial census
required by the Constitution tallies total population. Art.
I, § 2, cl. 3; Amdt. 14, § 2. These statistics are more
reliable and less subject to manipulation and dispute

than statistics concerning eligible voters. Since Reynolds,
States have almost uniformly used total population in
attempting to create legislative districts that are equal in
size. And with one notable exception, Burns v. Richardson,
384 U.S. 73, 86 S.Ct. 1286, 16 L.Ed.2d 376 (1966), this
Court's post-Reynolds cases have likewise *1143  looked
to total population. Moreover, much of the time, creating
districts that are equal in total population also results in
the creation of districts that are at least roughly equal in
eligible voters. I therefore agree that States are permitted
to use total population in redistricting plans.

II

Although this conclusion is sufficient to decide the case
before us, Texas asks us to go further and to hold
that States, while generally free to use total population
statistics, are not barred from using eligible voter statistics.
Texas points to Burns, in which this Court held that
Hawaii did not violate the one-person, one-vote principle
by adopting a plan that sought to equalize the number of
registered voters in each district.

Disagreeing with Texas, the Solicitor General dismisses
Burns as an anomaly and argues that the use of total
population is constitutionally required. The Solicitor
General contends that the one-person, one-vote rule
means that all persons, whether or not they are eligible to
vote, are entitled to equal representation in the legislature.
Accordingly, he argues, legislative districts must be equal
in total population even if that results in districts that
are grossly unequal in the number of eligible voters, a
situation that is most likely to arise where aliens are
disproportionately concentrated in some parts of a State.

This argument, like that advanced by appellants,
implicates very difficult theoretical and empirical
questions about the nature of representation. For
centuries, political theorists have debated the proper role

of representatives, 1  and political scientists have studied
the conduct of legislators and the interests that they

actually advance. 2  We have no need to wade into these
waters in this case, and I would not do so. Whether a
State is permitted to *1144  use some measure other than
total population is an important and sensitive question
that we can consider if and when we have before us a
state districting plan that, unlike the current Texas plan,
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uses something other than total population as the basis for
equalizing the size of districts.

III

A

The Court does not purport to decide whether a State
may base a districting plan on something other than
total population, but the Court, picking up a key
component of the Solicitor General's argument, suggests
that the use of total population is supported by the
Constitution's formula for allocating seats in the House
of Representatives among the States. Because House seats
are allocated based on total population, the Solicitor
General argues, the one-person, one-vote principle
requires districts that are equal in total population. I
write separately primarily because I cannot endorse this
meretricious argument.

First, the allocation of congressional representation
sheds little light on the question presented by the
Solicitor General's argument because that allocation

plainly violates one person, one vote. 3  This
is obviously true with respect to the Senate:
Although all States have equal representation in the
Senate, the most populous State (California) has
66 times as many people as the least populous
(Wyoming). See United States Census 2010, Resident
Population Data, http://www.census.gov/2010census/
data/apportionment-pop-text.php. And even the
allocation of House seats does not comport with one
person, one vote. Every State is entitled to at least one seat
in the House, even if the State's population is lower than
the average population of House districts nationwide.
U.S. Const., Art. I, § 2, cl. 3. Today, North Dakota,
Vermont, and Wyoming all fall into that category. See
United States Census 2010, Apportionment Data, http://
www.census.gov/2010census/data/apportionment-data-
text.php. If one person, one vote applied to allocation
of House seats among States, I very much doubt the
Court would uphold a plan where one Representative
represents fewer than 570,000 people in Wyoming but

nearly a million people next door in Montana. 4

Second, Reynolds v. Sims squarely rejected the argument
that the Constitution's allocation of congressional

representation establishes the test for the constitutionality
of a state legislative districting plan. Under one Alabama
districting plan before the Court in that case, seats in the
State Senate were allocated by county, much as seats in
the United States Senate are allocated by State. (At that
time, the upper houses *1145  in most state legislatures
were similar in this respect.) The Reynolds Court noted
that “[t]he system of representation in the two Houses of
the Federal Congress” was “conceived out of compromise
and concession indispensable to the establishment of
our federal republic.” 377 U.S., at 574, 84 S.Ct. 1362.
Rejecting Alabama's argument that this system supported
the constitutionality of the State's apportionment of
senate seats, the Court concluded that “the Founding
Fathers clearly had no intention of establishing a pattern
or model for the apportionment of seats in state
legislatures when the system of representation in the
Federal Congress was adopted.” Id., at 573, 84 S.Ct. 1362;
see also Gray v. Sanders, 372 U.S. 368, 378, 83 S.Ct. 801,
9 L.Ed.2d 821 (1963).

Third, as the Reynolds Court recognized, reliance on the
Constitution's allocation of congressional representation
is profoundly ahistorical. When the formula for allocating
House seats was first devised in 1787 and reconsidered at
the time of the adoption of the Fourteenth Amendment
in 1868, the overwhelming concern was far removed from
any abstract theory about the nature of representation.
Instead, the dominant consideration was the distribution
of political power among the States.

The original Constitution's allocation of House seats
involved what the Reynolds Court rather delicately termed
“compromise and concession.” 377 U.S., at 574, 84
S.Ct. 1362. Seats were apportioned among the States
“according to their respective Numbers,” and these
“Numbers” were “determined by adding to the whole
Number of free Persons ... three fifths of all other
Persons.” Art. I, § 2, cl. 3. The phrase “all other
Persons” was a euphemism for slaves. Delegates to the
Constitutional Convention from the slave States insisted
on this infamous clause as a condition of their support
for the Constitution, and the clause gave the slave States
more power in the House and in the electoral college than
they would have enjoyed if only free persons had been

counted. 5  These slave-state delegates did not demand
slave representation based on some philosophical notion
that “representatives serve all residents, not just those

eligible or registered to vote.” Ante, at 1132. 6
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B

The Court's account of the original Constitution's
allocation also plucks out of context Alexander
Hamilton's statement on apportionment. The Court
characterizes Hamilton's words (more precisely, Robert
Yates's summary of his fellow New Yorker's *1146
words) as endorsing apportionment by total population,
and positions those words as if Hamilton were talking
about apportionment in the House. Ante, at 1127.
Neither is entirely accurate. The “quote” comes from the
controversy over Senate apportionment, where the debate
turned on whether to apportion by population at all. See
generally 1 Records of the Federal Convention of 1787,
pp. 470–474 (M. Farrand ed. 1911). Hamilton argued in
favor of allocating Senate seats by population:

“The question, after all is, is it our interest in modifying
this general government to sacrifice individual rights
to the preservation of the rights of an artificial being,
called states? There can be no truer principle than this—
that every individual of the community at large has an
equal right to the protection of government. If therefore
three states contain a majority of the inhabitants of
America, ought they to be governed by a minority?
Would the inhabitants of the great states ever submit
to this? If the smaller states maintain this principle,
through a love of power, will not the larger, from the
same motives, be equally tenacious to preserve their
power?” Id., at 473.

As is clear from the passage just quoted, Hamilton
(according to Yates) thought the fight over apportionment
was about naked power, not some lofty ideal about the
nature of representation. That interpretation is confirmed
by James Madison's summary of the same statement
by Hamilton: “The truth is it [meaning the debate over
apportionment] is a contest for power, not for liberty....
The State of Delaware having 40,000 souls will lose

power, if she has 1 /10 only of the votes allowed to

Pa. having 400,000.” Id., at 466. Far from “[e]ndorsing
apportionment based on total population,” ante, at 1127,
Hamilton was merely acknowledging the obvious: that
apportionment in the new National Government would
be the outcome of a contest over raw political power, not
abstract political theory.

C

After the Civil War, when the Fourteenth Amendment
was being drafted, the question of the apportionment
formula arose again. Thaddeus Stevens, a leader of the so-
called radical Republicans, unsuccessfully proposed that
apportionment be based on eligible voters, rather than
total population. The opinion of the Court suggests that
the rejection of Stevens' proposal signified the adoption
of the theory that representatives are properly understood
to represent all of the residents of their districts, whether
or not they are eligible to vote. Ante, at 1127 – 1129. As
was the case in 1787, however, it was power politics, not
democratic theory, that carried the day.

In making his proposal, Stevens candidly explained
that the proposal's primary aim was to perpetuate the
dominance of the Republican Party and the Northern
States. Cong. Globe, 39th Cong., 1st Sess., 74 (1865);
Van Alstyne, The Fourteenth Amendment, The “Right”
to Vote, and the Understanding of the Thirty–Ninth
Congress, 1965 S. Ct. Rev. 33, 45–47 (Van Alstyne).
As Stevens spelled out, if House seats were based
on total population, the power of the former slave
States would be magnified. Prior to the Civil War,
a slave had counted for only three-fifths of a person
for purposes of the apportionment of House seats. As
a result of the Emancipation Proclamation and the
Thirteenth Amendment, the former slaves would now be
fully counted even if they were not permitted to vote.
By Stevens' calculation, this would give the South 13
additional votes in both the House and the electoral
college. Cong. Globe, 39th *1147  Cong., 1st Sess., 74
(1865); Van Alstyne 46.

Stevens' proposal met with opposition in the Joint
Committee on Reconstruction, including from, as the
majority notes, James Blaine. Ante, at 1128. Yet, as it does
with Hamilton's, the majority plucks Blaine's words out of
context:

“[W]e have had several propositions to amend the
Federal Constitution with respect to the basis of
representation in Congress. These propositions ... give
to the States in future a representation proportioned to
their voters instead of their inhabitants.

“The effect contemplated and intended by this change
is perfectly well understood, and on all hands frankly
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avowed. It is to deprive the lately rebellious States of
the unfair advantage of a large representation in this
House, based on their colored population, so long as
that population shall be denied political rights by the
legislation of those States....

“The direct object thus aimed at, as it respects the
rebellious States, has been so generally approved that
little thought seems to have been given to the incidental
evils which the proposed constitutional amendment
would inflict on a large portion of the loyal States—
evils, in my judgment, so serious and alarming as to
lead me to oppose the amendment in any form in which
it has yet been presented. As an abstract proposition
no one will deny that population is the true basis of
representation; for women, children, and other non-
voting classes may have as vital an interest in the
legislation of the country as those who actually deposit
the ballot....

“If voters instead of population shall be made the basis
of representation certain results will follow, not fully
appreciated perhaps by some who are now urgent for
the change.” Cong. Globe, 39th Cong., 1st Sess., 141
(1865).

The “not fully appreciated” and “incidental evi[l]” was, in
Blaine's view, the disruption to loyal States' representation
in Congress. Blaine described how the varying suffrage
requirements in loyal States could lead to, for instance,
California's being entitled to eight seats in the House
and Vermont's being entitled only to three, despite their
having similar populations. Ibid.; see also 2 B. Ackerman,
We the People: Transformations 164, 455, n. 5 (1998);
Van Alstyne 47, 70. This mattered to Blaine because
both States were loyal and so neither deserved to suffer a
loss of relative political power. Blaine therefore proposed
to apportion representatives by the “whole number of
persons except those to whom civil or political rights or
privileges are denied or abridged by the constitution or
laws of any State on account of race or color.” Cong.
Globe, 39th Cong., 1st Sess., 142.

“This is a very simple and very direct way, it
seems to me, of reaching the result aimed at
without embarrassment to any other question or
interest. It leaves population as heretofore the basis
of representation, does not disturb in any manner
the harmonious relations of the loyal States, and
it conclusively deprives the southern States of all

representation in Congress on account of the colored
population so long as those States may choose to
abridge or deny to that population the political rights
and privileges accorded to others.” Ibid.

As should be obvious from these lengthy passages, Blaine
recognized that the “generally approved” “result aimed
at” was to deprive southern States of political power; far
from quibbling with that aim, he sought to achieve it while
limiting the collateral damage to the loyal northern States.
See Van Alstyne 47.

*1148  Roscoe Conkling, whom the majority also quotes,
ante, at 1128, seemed to be as concerned with voter-based
apportionment's “narrow[ing] the basis of taxation, and
in some States seriously,” as he was with abstract notions
of representational equality. Cong. Globe, 39th Cong.,
1st Sess., 358; id., at 359 (“representation should go with
taxation”); ibid. (apportionment by citizenship “would
narrow the basis of taxation and cause considerable
inequalities in this respect, because the number of aliens
in some States is very large, and growing larger now,
when emigrants reach our shores at the rate of more than
a State a year”). And Hamilton Ward, also quoted by
the majority, ante, at 1128, was primarily disturbed by
“[t]he fact that one South Carolinian, whose hands are
red with the blood of fallen patriots, and whose skirts are
reeking with the odors of Columbia and Andersonville,
will have a voice as potential in these Halls as two and
a half Vermont soldiers who have come back from the
grandest battle-fields in history maimed and scarred in
the contest with South Carolina traitors in their efforts to
destroy this Government”—and only secondarily worried
about the prospect of “taxation without representation.”
Cong. Globe, 39th Cong., 1st Sess., 434.

Even Jacob Howard, he of the “theory of the
Constitution” language, ante, at 1128 – 1129, bemoaned
the fact that basing representation on total population
would allow southern States “to obtain an advantage
which they did not possess before the rebellion and
emancipation.” Cong. Globe, 39th Cong., 1st Sess., 2766.
“I object to this. I think they cannot very consistently
call upon us to grant them an additional number of
Representatives simply because in consequence of their
own misconduct they have lost the property [meaning
slaves, whom slaveholders considered to be property]
which they once possessed, and which served as a basis in
great part of their representation.” Ibid. The list could go
on. The bottom line is that in the leadup to the Fourteenth
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Amendment, claims about representational equality were
invoked, if at all, only in service of the real goal: preventing
southern States from acquiring too much power in the
National Government.

After much debate, Congress eventually settled on the
compromise that now appears in § 2 of the Fourteenth
Amendment. Under that provision, House seats are
apportioned based on total population, but if a State
wrongfully denies the right to vote to a certain percentage
of its population, its representation is supposed to be

reduced proportionally. 7  Enforcement of this remedy,
however, is dependent on action by Congress, and—
regrettably—the *1149  remedy was never used during
the long period when voting rights were widely abridged.
Amar 399.

In light of the history of Article I, § 2, of the original
Constitution and § 2 of the Fourteenth Amendment, it

is clear that the apportionment of seats in the House
of Representatives was based in substantial part on the
distribution of political power among the States and
not merely on some theory regarding the proper nature
of representation. It is impossible to draw any clear
constitutional command from this complex history.

* * *

For these reasons, I would hold only that Texas
permissibly used total population in drawing the
challenged legislative districts. I therefore concur in the
judgment of the Court.

All Citations

136 S.Ct. 1120, 194 L.Ed.2d 291, 84 USLW 4175, 16 Cal.
Daily Op. Serv. 3547, 2016 Daily Journal D.A.R. 3189, 26
Fla. L. Weekly Fed. S 61

Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 In Avery v. Midland County, 390 U.S. 474, 485–486, 88 S.Ct. 1114, 20 L.Ed.2d 45 (1968), the Court applied the one-
person, one-vote rule to legislative apportionment at the local level.

2 Maximum population deviation is the sum of the percentage deviations from perfect population equality of the most- and
least-populated districts. See Chapman v. Meier, 420 U.S. 1, 22, 95 S.Ct. 751, 42 L.Ed.2d 766 (1975). For example, if the
largest district is 4.5% overpopulated, and the smallest district is 2.3% underpopulated, the map's maximum population
deviation is 6.8%.

3 The Constitutions and statutes of ten States—California, Delaware, Hawaii, Kansas, Maine, Maryland, Nebraska, New
Hampshire, New York, and Washington—authorize the removal of certain groups from the total-population apportionment
base. See App. to Brief for Appellees 1a–46a (listing relevant state constitutional and statutory provisions). Hawaii,
Kansas, and Washington exclude certain non-permanent residents, including nonresident members of the military. Haw.
Const., Art. IV, § 4; Kan. Const., Art. 10, § 1(a); Wash. Const., Art. II, § 43(5). See also N.H. Const., pt. 2, Art. 9–a
(authorizing the state legislature to make “suitable adjustments to the general census ... on account of non-residents
temporarily residing in this state”). California, Delaware, Maryland, and New York exclude inmates who were domiciled
out-of-state prior to incarceration. Cal. Elec.Code Ann. § 21003(5) (2016 West Cum. Supp.); Del.Code Ann., Tit. 29, §
804A (Supp.2014); Md. State Govt.Code Ann. § 2–2A–01 (2014); N.Y. Legis. Law Ann. § 83–m(b) (2015 West Cum.
Supp.). The Constitutions of Maine and Nebraska authorize the exclusion of noncitizen immigrants, Me. Const., Art. IV,
pt. 1, § 2; Neb. Const., Art. III, § 5, but neither provision is “operational as written,” Brief for United States as Amicus
Curiae 12, n. 3.

4 Various plaintiffs had challenged Texas' State House, State Senate, and congressional maps under, inter alia, § 2 of
the Voting Rights Act of 1965. They sought and received an injunction barring Texas' use of the new maps until those
maps received § 5 preclearance. See Allen v. State Bd. of Elections, 393 U.S. 544, 561, 89 S.Ct. 817, 22 L.Ed.2d 1
(1969) (“[A]n individual may bring a suit for declaratory judgment and injunctive relief, claiming that a state requirement
is covered by § 5, but has not been subjected to the required federal scrutiny.”).

5 Apart from objecting to the baseline, appellants do not challenge the Senate map's 8.04% total-population deviation. Nor
do they challenge the use of a total-population baseline in congressional districting.

000637epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906101604&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906101604&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131151&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129724&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART4S4&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART4S4&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001552&cite=KSCNART10S1&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000571&cite=WACNART2S43&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000865&cite=NHCNPT2ART9-A&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT29S804A&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT29S804A&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000032&cite=MDSGS2-2A-01&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000444&cite=MECNART4PT1S2&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000444&cite=MECNART4PT1S2&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000763&cite=NECNARTIIIS5&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000763&cite=NECNARTIIIS5&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132924&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132924&pubNum=0000708&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000763&cite=NECNARTIIIS5&originatingDoc=I82d7f9abfa4411e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Evenwel v. Abbott, 136 S.Ct. 1120 (2016)

194 L.Ed.2d 291, 84 USLW 4175, 16 Cal. Daily Op. Serv. 3547...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 22

6 As the District Court noted, the Ninth Circuit has likewise rejected appellants' theory, i.e., that voter population must be
roughly equalized. See Garza v. County of L. A., 918 F.2d 763, 773–776 (C.A.9 1990). Also declining to mandate voter-
eligible apportionment, the Fourth and Fifth Circuits have suggested that the choice of apportionment base may present
a nonjusticiable political question. See Chen v. Houston, 206 F.3d 502, 528 (C.A.5 2000) (“[T]his eminently political
question has been left to the political process.”); Daly v. Hunt, 93 F.3d 1212, 1227 (C.A.4 1996) (“This is quintessentially
a decision that should be made by the state, not the federal courts, in the inherently political and legislative process of
apportionment.”).

7 In the District Court, appellants suggested that districting bodies could also comply with the one-person, one-vote rule
by equalizing the registered-voter populations of districts, but appellants have not repeated that argument before this
Court. See Tr. of Oral Arg. 22–23.

8 As the United States observes, the “choice of constitutional language reflects the historical fact that when the Constitution
was drafted and later amended, the right to vote was not closely correlated with citizenship.” Brief for United States as
Amicus Curiae 18. Restrictions on the franchise left large groups of citizens, including women and many males who
did not own land, unable to cast ballots, yet the Framers understood that these citizens were nonetheless entitled to
representation in government.

9 Justice ALITO observes that Hamilton stated this principle while opposing allocation of an equal number of Senate seats
to each State. Post, at 1136 – 1137 (opinion concurring in judgment). That context, however, does not diminish Hamilton's
principled argument for allocating seats to protect the representational rights of “every individual of the community at
large.” 1 Records of the Federal Convention of 1787, p. 473 (M. Farrand ed. 1911). Justice ALITO goes on to quote
James Madison for the proposition that Hamilton was concerned, simply and only, with “the outcome of a contest over raw
political power.” Post, at 1146. Notably, in the statement Justice ALITO quotes, Madison was not attributing that motive
to Hamilton; instead, according to Madison, Hamilton was attributing that motive to the advocates of equal representation
for States. Farrand, supra, at 466. One need not gainsay that Hamilton's backdrop was the political controversies of his
day. That reality, however, has not deterred this Court's past reliance on his statements of principle. See, e.g., Printz v.
United States, 521 U.S. 898, 910–924, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997).

10 Justice ALITO adds a third, claiming “the allocation of congressional representation sheds little light” on the meaning
of the one-person, one-vote rule “because that allocation plainly violates one person, one vote.” Post, at 1144. For this
proposition, Justice ALITO notes the constitutional guarantee of two Senate seats and at least one House seat to each
State, regardless of its population. But these guarantees bear no kinship to the separate question that dominated the
Fourteenth Amendment's ratification debates: After each State has received its guaranteed House seat, on what basis
should additional seats be allocated?

11 Justice ALITO asserts that we have taken the statements of the Fourteenth Amendment's Framers “out of context.” Post,
at 1148. See also post, at 1148 (“[C]laims about representational equality were invoked, if at all, only in service of the real
goal: preventing southern States from acquiring too much power in the national government.”). Like Alexander Hamilton,
see supra, at 1127, n. 9, the Fourteenth Amendment's Framers doubtless made arguments rooted in practical political
realities as well as in principle. That politics played a part, however, does not warrant rejecting principled argument.
In any event, motivations aside, the Framers' ultimate choice of total population rather than voter population is surely
relevant to whether, as appellants now argue, the Equal Protection Clause mandates use of voter population rather than
total population.

12 Appellants also observe that standing in one-person, one-vote cases has rested on plaintiffs' status as voters whose
votes were diluted. But the Court has not considered the standing of nonvoters to challenge a map malapportioned on
a total-population basis. This issue, moreover, is unlikely ever to arise given the ease of finding voters willing to serve
as plaintiffs in malapportionment cases.

13 In contrast to the insubstantial evidence marshaled by appellants, the United States cites several studies documenting
the uneven distribution of immigrants throughout the country during the 1960's. See Brief for United States as Amicus
Curiae 16.

14 Appellants point out that constituents have no constitutional right to equal access to their elected representatives. But a
State certainly has an interest in taking reasonable, nondiscriminatory steps to facilitate access for all its residents.

15 Insofar as appellants suggest that Texas could have roughly equalized both total population and eligible-voter population,
this Court has never required jurisdictions to use multiple population baselines. In any event, appellants have never
presented a map that manages to equalize both measures, perhaps because such a map does not exist, or because such
a map would necessarily ignore other traditional redistricting principles, including maintaining communities of interest
and respecting municipal boundaries.
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* * *

* The Court's opinions have used “one person, one vote” and “one man, one vote” interchangeably. Compare, e.g., Gray v.
Sanders, 372 U.S. 368, 381, 83 S.Ct. 801, 9 L.Ed.2d 821 (1963) (“one person, one vote”), with Hadley v. Junior College
Dist. of Metropolitan Kansas City, 397 U.S. 50, 51, 90 S.Ct. 791, 25 L.Ed.2d 45 (1970) (“one man, one vote” (internal
quotation marks omitted)). Gray used “one person, one vote” after noting the expansion of political equality over our
history—including adoption of the Nineteenth Amendment, which guaranteed women the right to vote. 372 U.S., at 381,
83 S.Ct. 801.

1 See, e.g., H. Pitkin, The Concept of Representation 4 (1967) ( “[D]iscussions of representation are marked by
long-standing, persistent controversies which seem to defy solution”); ibid. (“Another vexing and seemingly endless
controversy concerns the proper relation between representative and constituents”); Political Representation i (I. Shapiro,
S. Stokes, E. Wood, & A. Kirshner eds. 2009) (“[R]elations between the democratic ideal and the everyday practice
of political representation have never been well defined and remain the subject of vigorous debate among historians,
political theorists, lawyers, and citizens”); id., at 12 (“[W]e need a better understanding of these complex relations in their
multifarious parts before aspiring to develop any general theory of representation”); S. Dovi, Political Representation, The
Stanford Encyclopedia of Philosophy (E. Zalta ed. Spring 2014) (“[O]ur common understanding of political representation
is one that contains different, and conflicting, conceptions of how political representatives should represent and so holds
representatives to standards that are mutually incompatible”), online at http://plato.stanford.edu/archives/spr2014/entries/
political-representation (all Internet materials as last visited Mar. 31, 2016); ibid. (“[W]hat exactly representatives do has
been a hotly contested issue”).

2 See, e.g., Andeweg, Roles in Legislatures, in The Oxford Handbook of Legislative Studies 268 (S. Martin, T. Saalfeld, &
K. Strom eds. 2014) (explaining that the social sciences have not “succeeded in distilling [an] unambiguous concept[ion]”
of the “role” of a legislator); Introduction, id., at 11 (“Like political science in general, scholars of legislatures approach the
topic from different and, at least partially, competing theoretical perspectives”); Diermeier, Formal Models of Legislatures,
id., at 50 (“While the formal study of legislative politics has come a long way, much remains to be done”); Best & Vogel,
The Sociology of Legislators and Legislatures, id., at 75–76 (“Stable representative democracies are ... institutional
frameworks and informal arrangements which achieve an equilibrium between the competing demands [of constituents
and political opponents]. How this situation affects the daily interactions of legislators is largely unknown”).

3 As Justice THOMAS notes, ante, at 1137 – 1138 (opinion concurring in judgment), the plan for the House of
Representatives was based in large part on the view that there should be “equality of representation,” but that does not
answer the question whether it is eligible voters (as appellants urge), all citizens, or all residents who should be equally
represented. The Constitution allocates House seats based on total inhabitants, but as I explain, the dominant, if not
exclusive, reason for that choice was the allocation of political power among the States.

4 The Court brushes off the original Constitution's allocation of congressional representation by narrowing in on the
Fourteenth Amendment's ratification debates. Ante, at 1129, n. 10. But those debates were held in the shadow of that
original allocation. And what Congress decided to do after those debates was to retain the original apportionment formula
—minus the infamous three-fifths clause—and attach a penalty to the disenfranchisement of eligible voters. In short, the
Fourteenth Amendment made no structural changes to apportionment that bear on the one-person, one-vote rule.

5 See A. Amar, America's Constitution: A Biography 87–98 (2005) (Amar); id., at 94 (“The best justification for the three-
fifths clause sounded in neither republican principle nor Revolutionary ideology, but raw politics”); see also id., at 88–89
(explaining that the “protective coloring” camouflaging the slave States' power grab “would have been wasted had the
Constitution pegged apportionment to the number of voters, with a glaringly inconsistent add-on for nonvoting slaves”);
cf. G. Van Cleve, A Slaveholders' Union 126 (2010) (“[T]he slave states saw slave representation as a direct political
protection for wealth consisting of slave property against possible Northern attacks on slavery, and told the Convention
unequivocally that they needed such protection in order to obtain ratification of the Constitution”); id., at 133–134 (“The
compromise on representation awarded disproportionate shares of representative influence to certain vested political-
economy interests, one of which was the slave labor economies”).

6 See Amar 92 (“But masters did not as a rule claim to virtually represent the best interests of their slaves. Masters, after
all, claimed the right to maim and sell slaves at will, and to doom their yet unborn posterity to perpetual bondage. If this
could count as virtual representation, anything could”).

7 Section 2 provides:

“Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for President and Vice President
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of the United States, Representatives in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age, and citizens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of representation therein shall be reduced
in the proportion which the number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.”

Needless to say, the reference in this provision to “male inhabitants ... being twenty-one years of age” has been
superseded by the Nineteenth and Twenty-sixth Amendments. But notably the reduction in representation is pegged
to the proportion of (then) eligible voters denied suffrage. Section 2's representation-reduction provision makes no
appearance in the Court's structural analysis.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Historical Information:  The U.S. Census 
Currently, the Census Bureau does ask citizenship on its American Community Survey (ACS) 
and the Current Population Survey. The ACS is a survey conducted nationwide every year 
among 3.5 million addresses. The Current Population Survey is a monthly survey that is the 
primary source of labor force statistics for the population of the United States. However, while it 
has asked about citizenship status, the Census Bureau has never asked about the legal status of 
respondents. 
  
The Census Bureau first asked a citizenship question in 1820 when the census separately counted 
“foreigners not naturalized.” The question was asked this way until 1850 when officials asked 
place of birth, a question that also appeared on the 1860 census.  
  
The 1870 census asked the same questions on nativity, as well as questions on the nativity of 
each individual’s parents. The 1870 census also had questions on citizenship for males over the 
age of 21. The 1880 census kept questions on individual and parental nativity, but removed 
questions on citizenship. 
  
The 1890 census also asked individual and parental nativity, but included additional questions on 
naturalization and tenure in the United States for foreign-born men over the age of 21. The 
questions for 1900 and 1910, although slightly different, followed the same general outline as 
those of 1890.  In 1920 and 1930, all foreign-born respondents, regardless of age and sex, 
received questions on naturalization status. 
  
In 1940, while the questions about individual nativity and naturalization remained, questions 
about parental nativity moved to the supplemental questions, which were only asked of 5% of 
respondents.  In 1950, that sampling size grew to 20%.  In 1960, although questions about 
individual and parental nativity remained for all, there were no questions about citizenship or 
naturalization. 
  
Starting with 1970, the census moved to a mailout/mailback format. Questions about nativity 
appeared on the “long form” census form sent to 20% of households and only foreign-born were 
asked to answer questions about citizenship status and time period of arrival to the United States. 
From 1980-2000 the long form asked citizenship status of all sample respondents, not just 
foreign-born.  Foreign born were asked for a time range or year that they arrived in the United 
States.  In 2005, the ACS replaced the long-form decennial census questionnaire. 
  
As we move through this formal evaluation process, we will keep the public updated as we look 
forward to delivering the planned questions for the 2020 Census and the ACS to Congress by 
March 31, 2018. 
  
Our goal is to conduct a complete and accurate 2020 Census. The Census Bureau remains 
committed to reflecting the information needs of our changing society as we continue to examine 
the effectiveness of decennial census questions to collect accurate data on America’s people, 
places, and economy. 
 
All historical census questionnaires can be found at: 
https://www.census.gov/history/www/through_the_decades/index_of_questions/1820_1.html 
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Historical Information:  The U.S. Census 
Currently, the Census Bureau does ask citizenship on its American Community Survey (ACS) 
and the Current Population Survey.  

• The ACS is an annual, nationwide survey conducted among 3.5 million addresses.  
• The Current Population Survey is a monthly survey that is the primary source of labor 

force statistics for the population of the United States.  
• The Census Bureau has never asked about the legal status of respondents. 

 
1820: citizenship question first asked when the census separately counted “foreigners not 
naturalized.”  
 
1850, 1960: census asked place of birth. 
 
1870: census asked about nativity and the nativity of each individual’s parents. Also had 
questions on citizenship for males over the age of 21. 
 
1880: census kept questions on individual and parental nativity, but removed citizenship 
question. 
  
1890: census asked individual and parental nativity, but also included additional questions on 
naturalization and tenure in the United States for foreign-born men over the age of 21.  
 
1900, 1910: although slightly different, questions followed the same general outline as 1890.   
 
1920, 1930: all foreign-born respondents, regardless of age and sex, received questions on 
naturalization status. 
  
1940:  while the questions about individual nativity and naturalization remained, questions about 
parental nativity moved to the supplemental questions, which were only asked of 5% of 
respondents.  
 
1950: sampling size grew to 20%. 
 
1960: although questions about individual and parental nativity remained for all, there were no 
questions about citizenship or naturalization. 
 
1970: census moved to a mailout/mailback format. Questions about nativity appeared on the 
“long form” census form sent to 20% of households and only foreign-born were asked to answer 
questions about citizenship status and time period of arrival to the United States.  
 
1980-2000: the long form asked citizenship status of all sample respondents, not just foreign-
born.  Foreign born were asked for a time range or year that they arrived in the United States.   
 
2005: the ACS replaced the long-form decennial census questionnaire. 
  

000642epic.org EPIC-18-03-22-Census-Bureau-FOIA-20180611-Production



As we move through this formal evaluation process, we will keep the public updated as we look 
forward to delivering the planned questions for the 2020 Census and the ACS to Congress by 
March 31, 2018. 
  
Our goal is to conduct a complete and accurate 2020 Census. The Census Bureau remains 
committed to reflecting the information needs of our changing society as we continue to examine 
the effectiveness of decennial census questions to collect accurate data on America’s people, 
places, and economy. 
 
All historical census questionnaires can be found at: 
https://www.census.gov/history/www/through_the_decades/index_of_questions/1820_1.html 
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DEC 12 t017 

VIA CERTIFIED RETURN RECEIPT 
7014 2120 0000 8064 4964 

Dr.RonJarmin 

U.S. Department of Justice 

Justice Management Division 

Office of General Counsel 

Waahtngtorr. D.C. 20$30 

Performing the Non-Exclusive Functions and Duties of the Director 
U.S. Census Bureau 
United States Department of Commerce 
Washington, D.C. 2023~-0001 

Re: Request To Reinstate Citizenship Question On 2020 Census Questionnaire 

Dear Dr. Jannin: 

The Department of Justice is committed to robust and evenhanded enforcement of the Nation's 
civil rights laws and to free and fair elections for all Americans. In furtherance of that 
commitment. I write on behalf of the Department to fonnally request that the Census Bureau 
reinstate on the 2020 Census questionnaire a question regarding citizenship, fonnerly included in 
the so-called "long form'' census. This data is critical to the Department's enforcement of 
Section 2 of the Voting Rights Act and its important protections against racial discrimination in 
voting. To fully enforce those requirements, the Department needs a reliable calculation of the 
citizen voting-age population in localities where voting rights violations are alleged or suspected. 
As demonstrated below, the decennial census questionnaire is the most appropriate vehicle for 
collecting that data, and reinstating a question on citizenship will best enable the Department to 
protect all American citizens' voting rights under Section 2. 

The Supreme Court has held that Section 2 of the Voting Rights Act prohibits ''vote dilution" by 
state and local jurisdictions engaged in redistricting, which can occur when a racial group is 
improperly deprived of a single-member district in which it could form a majority. See 
Thornburg v. Gingles, 478 U.S. 30, 50 (1986). Multiple federal courts of appeals have held that, 
where citizenship rates are at issue in a vote--dilution case, citizen voting~age population is the 
proper metric for detennining whether a racial group could constitute a majority in a single
member district. See, e.g., Reyes v. City of Farmers Branch, 586 F.3d 1019, 1023-24 (5th Cir. 
2009); Barnett v. City of Chicago, 141 F.3d 699, 704 (7th Cir. 1998); Negrn v. City of Miami 
Beach, 113 F .3d 1563, 15 67-69 (11th Cir. 1997); Romero v. City of Pomona, 883 F .2d 1418, 
1426 (9th Cir. 1989), overruled in part on other grounds by Townsend v. Holman Consulting 
Corp., 914 F.2d 1136, 1141 (9th Cir. 1990}; see also LULAC v. Perry, 548 U.S. 399, 423-442 
(2006) (analyzing vote-dilution claim by reference to citizen voting-age population). 
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The purpose of Section 2's vote-dilution prohibition "is to facilitate participation . .. in our 
political process" by preventing unlawful dilution of the vote on the basis of race. Campos v. 
City of Houston, 113 F.3d 544, 548 (5th Cir. 1997). Importantly, "[t]he plain language of section 
2 of the Voting Rights Act makes clear that its protections apply to United States citizens." ld 
Indeed, courts have reasoned that ''[t]he right to vote is one of the badges of citizenship" and that 
"[t]he dignity and very concept of citizenship are diluted if noncitizens are allowed to vote." 
Barnett, 141 F .3d at 704. Thus, it would be the wrong result for a legislature or a court to draw a 
single-member district in which a numerical racial minority group in a jurisdiction was a 
majority of the total voting-age population in that district but "continued to be defeated at the 
polls" because it was not a majority of the citizen voting-age population. Campos, 113 F.3d at 
548. 

These cases make clear that, in order to assess and enforce compliance with Section 2's 
protection against discrimination in votin~ the Department needs to be able to obtain citizen 
voting-age population data for census blocks, block groups, counties, towns, and other locations 
where potential Section 2 violations are alleged or suspected. From 1970 to 2000, the Census 
Bureau included a citizenship question on the so-called "long form" questionnaire that it sent to 
approximately one in every six households during each decennial census. See, e.g., U.S. Census 
Bureau, Summary File 3:2000 Census ofPopulation & Housing-Appendix Bat B-7 (July 
2007), available at https://www.census.gov/prodlcen2000/doc/sf3.pdf (last visited Nov. 22, 
2017); U.S. Census Bureau, Index of Questions, available at https://www.census.gov/history/ 
www/through_the~decades!index_of_questions/ (last visited Nov. 22, 2017). For years, the 
Department used the data collected in response to that question in assessing compliance .with 
Section 2 and in litigation to enforce Section 2's protections against racial discrimination in 
voting. 

In the 2010 Census, however, no census questionnaire included a question regarding citizenship. 
Rather, following the 2000 Census, the Census Bureau discontinued the "long form" 
questionnaire and replaced it with the American Community Survey (ACS). The ACS is a 
sampling survey that is sent to only around one in every thirty·eight households each year and 
asks a variety of questions regarding demographic information, including citizenship. See U.S. 
Census Bureau, American Community Survey Information Guide at 6, available at 
https://www.census.gov/content/dam/Census/programs"surveys/acs/about!ACS Information 
Guide. pdf Oast visited Nov. 22~ 2017). The ACS is currently the Census Bureau's only survey 
that collects information regarding citizenship and estimates citizen voting-age population. 

The 2010 redistricting cycle was the first cycle in which the ACS estimates provided the Census 
Bureau's only citizen voting-age population data. The Department and state and local 
jurisdictions therefore have used those ACS estimates for this redistricting cycle. The ACS, 
howevert does not yield the ideal data for such purposes for several reasons: 

• Jurisdictions conducting redistricting, and the Department in enforcing Section 2, already 
use the total population data from the census to determine compliance with the Constitution's 
one-person, one-vote requirement, see Evenwel v. Abbott, 136 S. Ct. 1120 (Apr. 4, 2016). As a 
result. using the ACS citizenship estimates means relying on two different data sets, the scope 
and level of detail of which vary quite significantly. 
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( • Because the ACS estimates are rolling and aggregated into one~year, three-year, and five
year estimates, they do not align in time with the decennial census data. Citizenship data from 
the decennial census, by contrast, would align in time with the total and voting-age population 
data from the census that jurisdictions already use in redistricting. 

( 

• The ACS estimates are reported at a ninety percent confidence level, and the margin of 
error increases as the sample size-and, thus, the geographic area-decreases. See U.S. Census 
Bureau, Glossary: Confidence interval (American Community Survey). available at 
https://www.census.gov/glossary/#term_ ConfidenceintervalA.mericanCommunity 
Survey (last visited November 22, 2017). By contrast; decennial census data is a full count of 
the population. 

• Census data is reported to the census block level, while the smallest unit reported in the 
ACS estimates is the census block group. See American Community Survey Data 3, 5, 10. 
Accordingly, redistricting jurisdictions and the Department are required to perform further 
estimates and to interject further uncertainty in order to approximate citizen voting~age 
population at the level of a census block, which is the fundamental building block of a 
redistricting plan. Having all of the relevant population and citizenship data available in one data 
set at the census block level would greatly assist the redistricting process. 

For all of these reasons, the Department believes that deeermial census questionnaire data 
regarding citizenship, if available, would be more appropriate for use in redistricting and in 
Section 2 litigation than the ACS citizenship estimates. 

Accordingly. the Department formally requests that the Census Bureau reinstate into the 2020 
Census a question regarding citizenship. We also request that the Census Bureau release this 
new data regarding citiZenship at the same time as it releases the other redistricting data, by April 
1 following the 2020 Census. At the same time, the Department requests that the Bureau also 
maintain the citizenship question on the ACS, since such question is necessary, inter alia, to 
yield information for the periodic determinations made by the Bureau under Section 203 of the 
Voting Rights Act. 52 U.S.C. § 10503. 

Please let me know if you have any questions about this letter or wish to discuss this request. I 
can be reached at (202) 514-3452; or at Arthur.Gary@usdoj.gov. 

Sincerely yours. 

~f-~ 
Arthur E. Gary . "-~ 0 
General Counsel 
Justice Management Division 
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