From the desk of:

(b)E6).bINC

October 24, 2009

Mr, Paul Gammill

Dircctor — I'amily Policy Compliance Office
400 Maryland Avenue

Washington, D.C. 20202

Dear Dircetor Gammill,

Attached is copy of a request | ma]iuu._\:g%m_&u.gust 6, 2009 for a ruling
on my proposed website information for “[2° X * for youth attending
[PEBNNC) |Community College.

| was told by a wonderful lady in your office, “Regina” [ believe was her namc,
that this proccss would probably take about 2 to 3 weeks, and if [ had not heard in that
time period, to inquirc again. Obviously, that time period has well expired, and I have
yet to hear back from your office on my request. Tam quite aware that you arc probably
swamped, and 1 am cerlainly not upset. 1 am simply respectfully asking that you would
consider putting my request at the top of your list for review.

I do not believe [ am in any violation of FERPA for what I want to do.
Absolutely no names of any students or any identification of specific students would be
involved in any way. It is mercly a global form of assistance to parents, bascd on my 38
years of experience, if their kids attended [E1]CC.

I'would sincercly appreciate a ruling in writing from your officc to be certain |
was not in any violation, before I proceed. Tam currently in a holding pattern until that
happens.

Thank you very much for your cfforts and all you do!

Ve

| 1
b)(6) )7 KC)

(0)(6) (L)T)C) Community College
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From the deck of:

(b)(B).XTHC)

8/6/2009

Mr. Paul Gammill -
Dircctor  Family Policy Compliance Office e, .
400 Maryland Avenue I
Washington, D.C.. 20202

Re: Request for ruling on my proposed website for “{0)6).0)(7)C) |” for youth
attending |{b){6)={b){? NS J[Community College.

Dear Director Gammull,

1 write to you to insure that what T proposc to help our community ¢ollege students
succced is not in violation of the Family Educational Rights And Privacy Act (FERPA). Twould
sincerely appreciate a writlen decision from your office back to me on this. Fere are the
particulars — in two brief pages.

As a 38-ycar veteran faculty member al Community College, | teach
[)E)LHNHC) |mainly to teenagers and youngsters in their carly lwenties. As I'm sure you can
imagine, you name i, I've “scen it” in my time. Many of today’s students with poor study skills,
lacking in math and English preparation and more, present the ultimate challenge. Here’s what |
would like to do to help them even more.

T would like to develop my own simple website listing out 2 very brief serics of ‘
[(XE).DXINHC) | representing my best advice for parents for advising their son or daughter to
succeed all)E]'C based on my decadces of experience.

I have attached a “table” listing my “[LX6)DINC) |” They would be augmented
with a briel description, explanation, and rational for each, and I will gladly supply that, too, if
you reguesl.

. 1 would pay for the website myself.
® It would NOT be directed at anyone by name, and would reveal no specific

information about any specific student in any manner.

. I would state that the information in the website ywas strictly my opinion
based on my expericnce and not formally endorsed by|B) [?C.

T simply believe that iny 38 years of seeing patierns of success and failure among
thousands of students could benefit parents  many of whom have never even been to college
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themselves -- as a way to help them work with their kids to have their college graduation dreams

become reality.

In closing, our college administrators are very concerned about FERPA compliance and

so am . However, [ also have a responsibility to do all I can to help our students within the
confines of the law. Thank you so much for your time and consideration.

Sincerely,
(b)B)ENTHC)

{0)(6).b)7)C) Fommunity College

Helping Your Teenager Succeed

At PO Community College:
eI BRIC)

(0)(6).bITIC)

(0)(6).bITIC)

|
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October,31,2009

TO: FAMILY POLICY COMPLIANCE OFFICE e
US DEPARTMENT OF EDUCATION I ] ;
400 MARYLAND AVENUE,SW b ;o
WASHINGTON,DC 20202-5920 a :

FROM: [BX8)-®X7C) l. I

e DFC) =
FORT MILL, SOUTH CAROLINA

I am requesting that an investigation be done for what 1 very much believe is a violation
of FERPA.

The violation was done by the:
Fort Mill South Carolina York 4 School District

[BE) ®XTC) |South Carolin
Superintendent- Keith Callicut

|{bl{5J. {B)(7(C) |

On[EErore — Jlreceived from our attorney a copy of an Educational Records
Review Report -Confidential- (sec attached report) that was submitted as evidence by the

School District for a Due Process Hearing, This evidence was submitted to our
attormey on[BE) BI7(C) ] This was the first time [ had been madc aware that this
records review was ever done.

[ had absolutely no prior knowledge that this “confidential” Educational Records Review
was done, and was absolutely never informed that this records review was to be done.

There is no date on the report, however it states that my son [E16) ] wasg[b)X©): (0)7(C)
old at the time the report was done. Since my son’s birth date is [)®) (0)X7(C
would mean that this report had to have been done sometime betweerf)®) {

According to the report, it states that it was done at the request of the!{m{?i- EE’){? School
District for a comprehensive review of [2)©) 0X7(C) (my son) educattonal rccords.
The report states * The purpose of this review was to provide an objective second
professional regarding level of functioning.” This Records Review was done by
e |is staff member of L QUniversity. She is
not a Fort Mill School District official and not employed by the school district. [2]
[EXE_Errgs not a member of a participating agency. She is a[B®r 617 ht a[oo) oxre)
University. She did not have a legitimate educational interest in my son, and by her own
admission has never met my son or us, [P)6)®)X7C) |is not a school official with a

legitimate educational interest or a need to review my son’s educational records in order
to fulfill her professional responsibility. She is at an outside university that

that
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was asked by the Fort Mill School District to review my son’s educational records for
their own purposcs that had nothing to do with my son’s education.

I believe that this review was done for the sole purpose of disputing a South Carolina
Board of Education resolution to a complaint that I filed. The complaint dealt with the
qualifications of the teacher to teach a student with my son’s level of disability. The
resolution (see attached) was issued on (which was a Friday) in my favor.
The report according to my son’s exact age at the time had to be done between[2XE101(]

[FE_Jand[2X00X%C) | That period of time would put my son’s age at o000 |
] (the age stated at the time of record review) This would be the four week period
immediately following the Board of Education resolution deciston.

The Fort Mill School District may claim that this record review was done to respond to
my Due Process complaint. However, my Due Process complaint was not filed until
[EE @ JThis would be after the Records Review report was done. This leads me to
believe again that this report was done solely to give ammunition for the school
district to appeal the Board of I:d decision with absolutely no educational bencfit to or
interest in my child,

My son’s confidential education records which included confidential medical records was
released without our consent or knowledge for the purpose of benefiting the Fort Mill
school district. This was with absolutely no regard to my son’s rights to confidentiality of
his educational and medical records. In my opinion this is a serious violation of my son’s
rights under FERPA and IDEA and perhaps even HIPPA. 1 do not even know if copies of
these records were destroyed or are still in the hands of complete strangers. ] find this
extremely unsettling and a complete violation of my son’s rights to privacy.

According to the IDEA an evaluation of your child cannot takc place without obtaining
parental consent. According to the IDEA, an evaluation must have more than one
measure in determining the appropriate placement of your child. All of these provisions
were violated. I did not give my consent to an evaluation. I was not even cver informed it
was being done. It also would not even fall under the IDEA guidelines as a legitimate

evaluation since [P)X5) ©X7XC) |never even met my son.

Although I do not know for a fact iffp)®) B} Jwas provided copies of my son’s
records, or went to the school district to review them, | would have to assume based on

the wording of the report that copies were sent tq{bi{fﬂ{b!{ iC) |r_{b){6):{b){?1{5] ] states ** based
on the documentation provided”

InI requested through my attorney that copies of my son’s educational records
be provided since it was impossible for me to appropriately review the records at the
school district due to the fact that my son was removed from school and I had no one to
watch him. Although my son did attend a summer program for three hours a day for
twenty days during the summer, it was the only time I was not with him sincDE®_|
During those few short hours 1 spent much time in meetings with school personnel
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and time transporting my son to and from school. I also had personal business to take care
of that I could not take care of while my son was with me. In order to appropriately
review my son’s complete educational files and all the data collected I would need many
hours. This was something [ did not have the luxury of. Although the school district was
made aware of this through several letters from my attomey, they still refused to provide
copies of my son’s records to me. The school district even admitted that all the data I
requested copies of was not even available for review in June at the date they had
originally scheduled me to review the files and data.

Copies of the data was submitted as evidence on[BXe). BX7C) ] This was the first
time we received copies of the data first requested in[RXEL Biric] This was only because
they were required by law to give us copies if they were to introduce it as evidence. We
never received the other copies of my son’s records that we requested. Although the
school district was in severe violation of the access rights under IDEA, we lost that claim
as well in the Due Process Hearing,

[ have mentioned the violation of access rights because it shows that even though as a
parent I was denied copies of my son’s educational records, the school district managed
to have no problem sending copies of my son’s educational and medical records to
®)e). ®X Jwithout my knowledge or consent. This at the same time pcriod that [ was
requesting copies.

In conclusion, I strongly believe that theSchool District was in complete
violation of my son’s rights to confidentiality of records under FERPA. His educational
and medical records were disclosed to someone who is not a school official and did not
have a legitimate educational interest in my child. The records review and evaluation was
done without parental consent and knowledge.

If you have any questions, pleasc feel free to call me at [DELEC)__ Jor e-mail me at
(b)B); bIF{C)

Thank you

Sincerely,
(D)(B); b7 {C)

(BB (b))

(BB (b))

epic.org 14-04-15-ED-FOIA-Release-20150326 000006



(BB (b))

EBDUCATIONAL RECORDS REVIEW REPORT
- CONFIDENTIAL -

STUDENT'S IDENTIFYING INFORMATION

Name:  [P00) GXIC)

DO8:

L‘\ge:

REASON FOR REVIEW:
At the veguest oSchooi District officials a comprehensive review ofl{b){S)? bR7C) I
educational records was conducted. The purpose of this review was to provide an objective second
professional regardingevel of functioning. It must be noted clearly stated that T have not met,
observed or formally evatuated [BX6L Inor werefib)e) (b)/(C) Jinterviewed as part of my review
process. This report {s not intended to provide a comprehensive evaluation offB)®) ¢ ognitive abilities,
adaptive or functional skills mastery. '

SUMMATIVE FINDINGS:

Records indicate that in[BXe). D7) was evaluated by[E)E) BITC)
Center, Long Branch, New Tersey. (DI Miagnesedfbyo) it [©)E): ©)7(C) |
No Otherwise Specified (RO O} citing significant delays in spesch and social/emonional
tic\fel{r;_uncnl.is the category Jor a spectrom of five different disorders with simiiar
characteristics, Is the diagnosis given when a child presents with significant developmental
delays, bul does not clearly meet the diagnostic criteria for anv of the four ather dicorders under this
broad category. In fall n'ntered thefR)E) OXTC) School District’s

preschool program for chikbren with disabitities.

In [L)E): BHTC) | was evaluated by [E)E). B)7(C)

6] (BITC) Jreperted that at the Gime of s svotuation[gE Ppresented with “classic

Teatures of a Childhood Autistic Disorder.” While he found nu specific ctiology 1ur[DIB). A utism, he did

report “moderate global developmental delay in personal-social, tanguage, performance and practical
reasoning.” ' '

In the spring off®)E). ®X7(C) kschool personnel reevaluated [BIE]]to determine his
educational service needs and claseification as he transitioned from preschood to kindergarten. From the
reeords provided it appears that{D)E) (Jreevaluation was limited to a speech/language evaluation and the
completion of the Vincland Adaptive Behavior Scales and The Childhood Autism Rating Scale (CARS)

by his teacher. The speech pathologist and school psychologist for the school district concurred with[TH

[EELJdisgnosis. Their reports indicate that [B0 ] demonstrated significant delays in “speech, language,
SogNItive, social/emotional and fine motor” functioning. At that time [B1)]was able to “generally follow

b)(B): (b)(7{C
R [HE) OXFEC) Page 1
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. one-step directions,” but needed consistent guidance and prompts 10 demonstrate his skills. The CARS
lesults obtained from his teacher were reportedly “similar to those obtained by (T Iwhich was
within the moderate autistic range.” 1t was recommended that he be placed in a self-contained
kindergarten program with an individual aide and speech/language and occupational therapy as related

SETVICes,

I appears that in the EET R oved to[ELEr T ounty Florida [oX6). Jwas enrolled in[RXELEX]
EEF ementary School in [l At this point edacational recards appear to be incomplete. It was
not possible to determine(ErrJeducational placement or service delivery mode!. But it would appear

that at some pomt was removed fromfBIE)_BR7e) J0)6). BX7( and placed at the BB EX7C

School, At the heginning of he[BEL_BITE pehool year he was withdrawn from [RUELENC)__JSchool
and reenrelied in b6 HITC) ] He remained in the program for students with autism until

springfEX0] Jafter which time he was home schooled. Documentation and rationale for placement changes
could not be gleaned from the records reviewed,

InEREL_EXT Jrransferred tof®)6) BXTC) Schoot District infBXE) BX7_JNJ, he was in thefo Jgrade.
The Child Study Team for thdp)6). by (JPistrict conducted a reevatuation to determine|()0). continued

eligibility, need for educational services and to bying his educational records into compliance with New
Jersey state statutes. While no standardized assessment of intellectual tunctioning was conducted, the
Cnild Study Team determined that [BXE)_Imet criteria for special education and related services under the
classification of “Autism with associated delays across developmental lines, most notably in
comimunication and social/femotional domains.” Strengths noted at that time included, but were not
limited to rote auditory memory, tolerance of frustration with supportive adult intervention, pre-learning
skills for group functions and interest in his environment. The Child Study Team recommended that
be placed in an “Autisin Program at ic Schoot, with speech/language therapy, and an
individual assistant.” Records indicated that i@ began this propram in Kbie) dirCy ]

Records indicate thatlmz] adjusted nicely to the prograim and class atfp)e] chool, but that

school personnel had difficulties “accommodatingfB)E) BI7(C) “Jneeds.” in was moved

to [(0)6). (b)(7(C) ] School and piaced in a Muitipie Disabilities class for the remained of the

mxe). o)/ Jschool year In the radtransfcrred to ELERZCI] Schoo! and was placed in the
earnmg and/or Langvage Disabilities Program.

Assessment reports and TEPs (U1 OITC) 1) from{BiE] B)irC) |]School District al! indicate
that while modest growth was seen in adaptive functioning and expressive and receptive language skills,
(&5 Jrequired “continuous opportunities for repetition in order to learn new skills.” He also required one-
on-one instruction with visual, verbal and/or physical prompts for aill subject areas. Behaviorally,[EXE) ]
continued to display a number of stereotypic behavior associated with individuals with Autism, including
hearing sensitivity as well as a tendency to spit, pant/hyperventilate, swallow and/or burp and bruxisin,
His high level of distractibility, low motivation end many behaviors reportedly interfered with his
learning. He had been instructed using the Picture Exchange Communication Systern (PECS) but was
inconsistent with this progress. Academ ically, [EX8Jwss using Langua ge Stories and environmental
pictures 1o increase his expressive and receptive language skills and the Edmark Reading Computer
Program to teach sight word recognition skills,

At the end of theB)E). BIT( |Fchoo| yea{®)E)_Jhad aged out of the program atiQIELEITICIScheo| and the

Child Study Team for[)X7)C Rchools recommended placement in & program that focused on
"sclf-help, functional skill bwilding and pre-vocational skill butlding ” This program was in the(b)). (b)( |
@& EXTT) ISchool District and was deemed to have the best resources for moel;ii
gducational needs. Records indicate that this placement was rejected by [RELDITC) ]

& [ET0 BRI Page 2
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In [(0)6): )T(C) transferred from the{I6). bITC) choo! District to the]PX5). |School
District id®)i6L 0X7 [SC. At the ume of his enrcliment, [B)(6) |had a vocabulary of over 100 words and
was able to identify and label 2 number of familiar objects, pictures and symbols when prompted as

reported by [0X7)__|mother in a document provided to school personnel,

Singe attending school in|P}0) BXC) IEP goals have continued to focus on functional
communication, setf-help and adaptive skills, behavioral management of the inore distracting stereotypic
behaviors that interfered with learning and pre-vocational skill building. His skifl mastery has continued
to show scatter with modest growth demonstrated in most areas.

RELEVANT EDUCATIONAL IMPRESSIONS:

Rased on all the writien documentation provided inWeducationa] files, he has made substantial
educational progress since his inttial identification of Autism. His expressive and receptive language
skills, while stil] significantly delayed, have improved greatly. His receptive language skills are a strength
and aliow him to follow simpie one-step directions with verbal prompts. With minimal assistance and
verbal cuing, he is developing self-care skills and daily Hiving skills that are vital {o a young man his age.
While e skills mastery and daily skill performance is inconsistent, this appears due to his high level
of distractibility and stereotypic behavioss that interfere with his attention to tasks and instruction rather
than cognitive deficits typically associated with individuais within severc or profound range of Autism,
Based on available records reviewed, no standardized assessment of [p)5). | abilities has ever been
condugsted, but based on the documentation provided and professional judgment, | would concur with
previous and current school personnel thai [RE D7) Hisplays characteristics and behaviors
consistent with a diagnosis of Autism Spectrum Disorder, and functions within the moderate range.

(B)B); (b))

rE: [OX0) BT Page 3
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South Carolina o Jim Rex
Departn-lent Of Education Swperintendent of Filncation

Together, we can.

(b)(6). (b)T{(C)

{b)(B); ()7 (C)

YOIk SCNo0T DIStrict Four
120 E. Elliott Street
Fort Mill, South Carolina 29715

i o).
Dear Ms. )

I am enclosing the letter of resolution issued by the South Carolina
Department of Education (SﬂCDE) regarding the complaint filed against York g}}g}nl
Qistrict Eour (District) by [/©F ©XC) (Complainant) on behalf of her son, |p7ic)

(bY(6) (b)(T(C)
Student).

Thank you for your continued cocperation during the investigation and
resolution of this complaint. If you have any questions, please do not hesitate to
call me at 803-734-8783.

Sincerely,

(b)(6); (b)(7(C)

L4na T. Oott, Complaint Investigator
Office of General Counsel

Enclosure
£ h’;(r;]ﬂﬁm%;rm“r”” PhD, District Superintendent

Complainant

1429 Senate Street Columbia, SC 29201 Phone 803.73.4.8500  Fax 801.714.3389  Wob www.edse.gov




LETTER OF RESOLUTION
PROCEDURAL HISTORY

On April 20, 2009, the South Carclina Department of Education (SCDE) received a

special education complaint from [BE) GX7C) J(Compilainant) on behalf of her
son, [BXE) D)X [Student), a student with a disability who attends [REoTC ]

High School (2®]S). The Complainant asserts that the District violated the
Individuals with Disabilities Education Act (IDEA), the applicable federal and State
Board of Education (SBE) regulations, and South Carolina Department of Education
(SCDE) policies and procedures, by violating the Student’s individualized education
program (IEP) and failing to provide instruction by a teacher who is appropriately
certified and highly qualified to instruct students with severe disabilities. More
specifically, the Complainant alleges that in violation of the Student’s IEP, which
requires the District to provide the Student with one-on-one supervision, the
District allowed the assignment of cne staff member to five students during a class
trip inRELETT) ] Additionally, the Complainant alleges the Student's teacher,
is only certified to instruct students with mild and moderate disabilities,
but her son functions within the severe range.

On April 20, 2009, the SCDE verified receipt of this complaint by the District and
forwarded a letter to the district superintendent and director of special services
requesting a response to the complaint. The District was asked to respond to the
allegations made in the complaint by April 30, 2009. The District’s request for an
extension of the due date for its response was granted until Tuesday, May 5, 2009.

Cn May 6, 2009, the SCDE forwarded a copy of the District’'s response to the
Complainant. The Complainant was invited to submit written comments in reply to
the District's response. The Complainant provided written comments te the
District’s response on May 14, 2009.

Cn May 27, 2009, the District submitted supplemental information to the SCDE in
reply to the complaint.

On May 27, 2009, the SCDE forwarded a copy of the supplemental information
provided by the Distiict to the Complainant.

Cn June 1, 2009, the Complainant provided written comments to the supplemental
information provided by the District.

In accordance with the IDEA regulation 34 C.F.R. § 300.504, the District provided
the Complainant with a copy of the full procedural safeguards on April 28, 2009.

After a careful review of the information submitted by each party and applying the

IDEA, the applicable federal and SBE regulations, and SCDE policies and
procedures, a decision is rendered in the following manner.
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Complaint Investigation
Page 2
June 19, 2009

OVERVIEW

The Student is in the EELETC ot [0S, The Student is eligible for special
education and retated services under the category of autism as his primary
disability and speech and language (SL) impairment as his secondary disability. In
addition to specialized instruction, the Student receives daily specialized
transportation to and frem school and monthly consultative indirect occupational
therapy (OT) as related services.

ISSUES

Did the District violate the Student's IEP by failing to ensure that specialized
instruction was provided by a teacher who is appropriately certified and highly
gualified to teach students with severe disabilities?

Did the District fail to provide one-on-one supervision during a class trip in
December 20087

LEGAL STANDARDS

Under the IDEA regulation 34 C.F.R. § 300.17(d) a free appropriate public
education (FAPE) means special educaticn and related services that are provided in
conformity with an IEP that meets the requirements of §§ 300.320 through
300.324.

Under the IDEA regulation 34 C.F.R. § 300.18, a teacher of children with disabilities
must obtain full state certification as a special education teacher, hold a license to
teach in the state as a special education teacher, and meet the requirements set by
the Elementary and Secondary Education Act (ESEA) and the state for highly
qgualified teachers.

Under the IDEA regulation 34 C.F.R. § 300.156, the state educational agency (SEA)
must establish and maintain qualifications to ensure that personnel necessary te
carry out the purposes of the IDEA are appropriately and adequately prepared and
trained, including that those persannel have the content knowledge and skills to
serve children with disabilities.

Under the IDEA requlation 34 C.F.R. § 300.320, the term IEP means a written
statement for each child with a disability that is developed, reviewed, and revised in
a meeting in accordance with §§ 300.320 through 300.324.

Under the IDEA regulation 34 C.F.R. § 300.320, for students in public schools and
agencies, the members of an IEP team including the parents of the child, must at
least on an annual basis develop, review, and revise each student’'s [EP in a
meeting. Among other requirements, each IEP must include the special education
and related services and supplementary aids and services, based on peer-reviewed
research to the extent practicable, to enable the student to advance appropriately
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Complaint Investigation
Page 3
June 19, 2009

toward attaining the annual goals identified in the student’s IEP. A school district
must develop a student’s IEP in compliance with the procedural requirements of the
IDEA and SBE regulation 43-243.

Under SBE regulation 43-62(I11)(E), a teacher who meets the state requirements
for certification in the area of multi-categorical special education allows a teacher to
serve learners with mild to moderate disabilities, which include autism, emotional
disabilities, learning disabitities, mental disabilities, and traumatic brain injury.

Under SBE reqgulation 43-62(II1)(F), a teacher who meets the state requirements
for certification in the area of severe disabilities allows a teacher to serve learners
with moderate to severe cognitive disabilities, which include mental disabilities,
multiple disabilities, orthopedic impairment, autism, traumatic brain injury, and
other health impairments.

FINDINGS OF FACT

¢« The Student is [B)E) ©)7C) Jand in the[BE BT 'HS. The Student
is eligible for special education and related services as a student with autism and
a SL impairment. The Student spends 0-39% of his time in the regular
education environment.

« ThelBELoU©C, ] child student team report from the [2)):6X/C) JPublic
Schools in New Jersey, stated the Student received special education and
related services in a self-contained program for students with learning
disabilities. The team report stated the Student was diagnosed with autism and

was initially classified on Gl las a preschool child with a disability in
the Lo ==1Schools, New Jersey. In [ECLJthe Student
attended [B)E) b)) chools, Florida, and received special education

services as a student with autism.

« The child student team report stated the Student exited the preschool program
at the end of the [(ME_IIschool year; a reevaluation review was conducted on
EETTT— and the Student remained eligible for special education as a
student with autism.

The Student transferred into the District in RSLOAC) ____J The Student’s IEP team
met and accepted the [EE.0©) ] psycholegical evaluation report from [EE_TIE]
EEETT ) Public Schools, the Student’s former school district.

« Based upon the results of the psychological, the Student’s IEP team
determined the Student continued to meet the eligibility criteria for a student
with autism.

» OnE G ———1the Student's [EP team, including the Complainant, conducted
a reevaluation review planning meeting; determined that no additional
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Complaint Investigation
Page 4
June 19, 2009

information was needed; determined the Student continued to be a student with
autism; and developed the Student's IEP for the[P®) 7<) Jschool year.

» The Student’s IEP stated the Student required constant 1:1 adult supervision
and redirection for inappropriate behavior. The Student’s IEP team added 1:1
adult supervision as a modification in the general curricutum.

» The Student’s IEP stated the Student is a multi-sensory learner who requires a
structured and routine educational environment. The Student’'s inattentive
behavior and sensory sensitivity require prompting to complete most work
tasks. '

« The Student’s IEP stated the Student improved in his ability to work for longer
periods without a8 break, but the Student was unable to consistently work for
thirty minute periods of time. The Student works best when given simple one
step commands and consistent reinforcement (edibles and sensory stimulation).

« The Student’s IEP stated the Student can use eating utensils and, with the use
of a simple eating schedule, can feed himself with minimal assistance. The
Student’s IEP stated the Student can use the restroom with minimal assistance.

« The Student’s IEP stated the Student demonstrated academic skills below the
kindergarten level and displayed inconsistencies in many skill areas.

« The Student’s IEP stated the Student demonstrated functional academic deficits
in the areas of categorizing; opposite concepts; 1:1 correspondence with
numbers; sequencing items; and writing.

*+ The Student’s IEP stated the Student was unable to identify his name and had
difficulty matching numbers and letters.

« The Student’s IEP stated the Student displayed the ability to rote count to 20,
but displayed deficits in the area of categorizing, opposite concepts, and 1:1
correspondence.

« The Student’s IEP stated through classroom observation and observing the
Student’'s work, it was evident the Student had difficulty with 1:1
correspondence with numbers, sequencing items, and writing.

» The Student’s IEP stated the Student scored well in the area of causality and
made improvements in matching pictures, puzzie completion, and sorting
objects.

« The Student’s IEP stated the Student demonstrated strengths in receptive
language, but was unable to effectively communicate across the curriculum due
to poor pragmatic skills and expressive language deficits. Responding
spontaneously, making requests, and socially interacting in the classroom
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setting are affected by the Student’s communication abilities, secondary to his
diagnosis of autism. The Student’s communication needs continued to adversely
affect his involvement and progress in speaking and listening in the general and
special education curriculum.

e The Student’'s IEP stated the Student demonstrated difficulty in peer
interactions; required verbal and physical prompts when interacting with his
classmates; sometimes asked for help; and communicated his wants and needs
through gestures and one word phrases. The Student was unable to
appropriately participate in leisure activities without prompting and redirection.
The Student very rarely participated in socialization.

+ The Student was unable to effectively make choices through the use of PIC
symbols and use a PIC visual schedule without physical prompting.

« The Assessment of Basis Language and Learning Skills (ABLLS), the
Assessment, Evaluating, and Programming System for Infants and Children
(AEPS), and teacher observation qw;l were the methods of evaluation
used to develop the Student’s present levels of functional performance for the
L)) ©X7C) school year IEP.

» The Student’s IEP team determined the Student needed 620 minutes per week
of direct instruction in functional academics; 650 minutes per week of direct
instruction in daily living and vocationat skills; 620 minutes per week of direct
instruction in social skills development; 30 minutes per week of direct and 30
minutes per week of indirect instruction in communication/language/pragmatics.

Teacher Certification

s The District stated in its response that{EELETCT Jthe Student’s special education
teacher at @IHS, is certified in the area of multi-categorical.

e« The Complainant statedis not certified to teach students with severe
disabilities.

« The Complainant stated that the Student has a severe disability due to his levels
of academic functioning falling below the kindergarten level.

e The District did not address in its response on May 4, 2009, whether [RE_B0(]
was appropriately certified and highly qualified to teach students with severe
disabilities, merely that [EXeLE17 Jwas appropriately certified in the area of multi-
categorical.

« The District stated that although this is [P 0T _first year teaching in the

District, she has taught since 1996 and has many experiences suppoerting
students with autism.
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e The District stated that [2® ®U) and one of the

Student’s former [0 ©7C |is directly involved in facilitating,
reviewing, and supporting both academic and behavioral strategies for the
Student's program,

o [DO)OXC)|is highly qualified in the areas of severe disabilities and orthopedic
impairments.

o [DENONNC) |is not the special education teacher of the Student.

e Under SBE regulation 43-62(III)(E), a teacher who meets the state
requirements for certification in the area of multi-categorical special education
ailows a teacher to serve learners with mild to moderate disabilities, which
include autism, emotional disabilities, learning disabilities, mental disabilities,
and traumatic brain injury.

= On May 14, 2009, the SCDE requested that the District provide a copy of the
Student’s most recent psychological evaluation. The District provided a copy of

the psychological evaluation conducted by [PXo) ©)7C) | Public Schools in
Pt ]

« On May 27, 2009, the District provided the SCDE with supplemental information,
including the Student’s past evaluation reports and a description of the
Student’s previous and current academic and functional levels of performance,

e The documentation submitted b ne District included a psychological
memorandum {20} fromounty, Florida; a SL evaluation and
psychological report {&©._| from |{b)(6);{b){?{c) Schools,
|{b){6);{b){?{cl | New Jersey, a pe )6y )] Trom [eie): L)t
{b)6). (b ) i i

audiological evaluation report [QOC]) from [oro) ©

BXE). BXT(C) New Jersey; a learning evaluation report (&ELE] from

B B7C) JSchool District, [PX0 ®X7C) ], New Jersey: and a child study team report
and psychological evaluation report {RELY from [BXE)OX7C) J Public
Schools.

« The District stated that the Student’s pediatric evaluation conducted in[B® ©0 ]
[2E C)reported the Student made considerable gains after his enroflment in the
preschool program. Therefore, the District asserted that a student truly
functioning within the severe range would be likely to have a flat profile without
scatter skills and the indication of considerable gains during one school year
would be unlikely for a student with skills in the severe or profound range.

» The District stated that the pediatric report supported the Student’s
performance within the moderate range with some scatter. The District also
stated that based on evaluative and functional data from the Student's previous
and current educational records, the District believes the Student’s degree of
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disability falls primarily within the moderate range and not within the severe to
profound range.

» Although the District provided evaluative reports from[&i€). ®}7c) ] and
the only indication that the Student's functioning fell within the moderate
range were documented in the [B0Clevaluative reports. The District provided no
subsequent evaluative reports or current substantive evidence to suggest the
Student does nct fall within the severe range.

« The District provided evidence of the IEP present levels of performance
|{b){6); oNIG) |

developed during the Student’s IEP meetings held in andfPrer,
{b)(6) (

« Based on the Student'sfoi®) ®7c) | IEP, the District stated that the Student
can correctly identify and verbaliy label 20 familiar photographs, pictures, and
symbols when given a choice of 6 items with the prompt, "What is this?”

e Based on the Student's|PX0:OXC) JIEP, the District stated that the Student is
able to use eating utensils; follow a simple eating schedule; eat appropriately
and use the restroom with minimal assistance. The Student follows simple
directions with prompting.

e The District stated the Student's observed skills are more typical of a student
functioning within the moderate range of disabilities with some scatter skills.

¢ In [O®) OXC) ] reported the Student sang the words to the song
b){0). (b)X7iC) from the musical “Rent” and the words from the rap song,
{0)(6); (b)(7(C) ”ed the Student successfully answered 5 out
of 6 questions of the program, a weekly on-line newspaper for

beginning readers and individuals with special needs.

s  OnEELEXTC) the Compiainant provided written comments to the District’s
supplemental information.

« The Complainant stated that in [PO OUC ] the Student was diagnosed with
autism at the [£X8).0X7C) knd was at that time found to be in the
moderate range based on evaluations for his age. The Student was [b)6). b)7(C)
old at that time.

« The Complainant stated that in based on evaluative data by the

[oE) (BIIC) | School, the Student functioned at the 24 month level

with minimal scatter to the 36 month range in the areas of receptive/expressive
language and cognitive development.

« The Student’s IEP developed on [P®®TC |stated the Student
demaonstrated academic functioning below the kindergarten level.
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The Student’s IEP developed in[b®) ®)X7C) | stated the Student demonstrated
academic skills below the kindergarten level.

The Complainant stated that during the Student’s IEP meeting held on
[P |stated that the Student’s academic functioning is at the pre-
school level. The Student’s SL receptive skills placed him at a four-year old level
and his expressive language placed him at a two-year old level,

The Complainant stated that the Student's present levels of functional
academics; functional performance; and SL are based on the District's
evaluative data.

The Complainant stated that little to no gain was made in SL and academics
during the past twelve years. The Complainant stated the Student has remained
at the pre-school level since his diagnosis of autism at[RELDTTC Jof age.

The Student isEELDZE Jyears old.

1:1 adult supervision

The District acknowledged that the Student’s IEP developed on[®X0) XS

required 1:1 adult supervisicn.

The District stated that two special education classes with five assistants and

twelve students participated in a field trip to [BE)_01() inEEERICT ]

The District stated that due to an incident involving another studentEZClnd
two assistants left to return to school twenty minutes prior to the
scheduled bus pick-up.

The District stated that one teacher and three assistants were left with eleven
students.

The District stated that the Complainant remained with the Student at all times.

The District stated that in addition to the Complainant, an assistant was
assigned to the Student as well as to another student.

The Complainant expressed concern about the field trip and questioned what
would have happened had she not accompanied the class on the field trip.

The District stated that [RE_oi7( would have handled things differently had the
Complainant not accempanied the class on the field trip.

The District stated that for future field trips an additional adult will accompany
the class even if the Complainant accompanies the class.
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« The Complainant is not required to provide the Student’s 1:1 adult supervision.
CONCLUSIONS

Issue #1: Did the District violate the Student’s IEP by failing to ensure that
specialized instruction was provided by a teacher who is appropriately certified and
highly qualified to teach students with severe disabilities?

Autism, which affects thought, perception and attention, is not just one disorder
with a weII defined set of symptoms; autism is a broad spectrum of disorders that
ranges from mild to severe. The Student was_m.a.a.n,gzs.ad_mth autism at [BE®_] of
age. Since transferring into the District in [ ONC the Student’s IEP team
through the reevaluation review process determined that no additional information
was needed and the Student continued to be a student with autism. Evaluations
conducted by other sources and used by the District as the basis of its assertion
that the Student falls within the moderate range, consistently shows the Student’s
level of functioning falls below the kindergarten level. Although in [ELL] at the age
of @) the[®)6) ®)X7C) Schools stated the Student fell within the
moderately autistic range, the Student is now [BX5._BUC) Jof age and continues
to fall below the kindergarten fevel. Although Ms.is appropriately certified in
the area of multi-categorical, she is not appropriately certified and highly qualified
to teach students with severe disabilities. Although is highly qualified
and the District uses her skills to provide support to she is not the special
education teacher of the Student. The District failed to provide substantive current
evaluative data to support its assertion that the Student does not fall within the
severe range. The District failed to ensure that specialized instruction was provided
by appropriately certified and highly qualified personnel for students with severe
disabilities and is found to be in violation of the IDEA 34 C.F.R. § 300.18.

Issue #2: Did the District fail to provide one-on-one supervision during a class trip
in [oXE) BX7C) P

The Student's IEP developed instated the Student continued to require
constant 1.1 supervision and redirection for inappropriate behavior. As a result, the
Student’s IEP team determined it was necessary for the Student to receive 1:1
adult supervision. In [ECLOTC) _l during a field trip to Walmart, the District
failed to provide 1:1 adult supervision for the Student and is found to be in vialation
of the IDEA regulation 34 C.F.R. § 300.320.

Although the Complainant expressed concerns over the amounts of SL and OT
services received by the Student, the Complainant agreed on May 12, 2009, to
allow the District to reevaluate the Student in these areas. After the administration
of the necessary assessments the Student’'s IEP team wili reconvene to review the
results, obtain additionai input from the Complainant, and review the amounts and
types of SL and OT therapies currently provided to the Student and determine if
any changes are necessary.
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CORRECTIVE ACTIONS

When issues of noncompliance are identified corrective actions must be taken. The
Student’s IEP team must reconvene no later than within the first twenty days of
the [P B7CT Jschool year and determine whether a negative impact exists as a
result of the District’s failure to provide instruction by a teacher who is
appropriately certified and highly qualified to instruct students with severe
disabilities during the 2008-09 school year. If the Student’s [EP team determines a
negative impact exists, the Student’s IEP team must determine a schedule of
compensatory services and provide documentation of a) the amount of
compensatory services due to the Student; b) how the determination was made
concerning the amount of services the Student needs; ¢) who will provide the
compensatory services; d) how the District will measure the effectiveness of the
compensatory services; e) the propecsed timeline for the delivery of the
compensatory services; and f) how the District will document the delivery of the
services. The District must complete all autism compensatory services no later than
April 1, 2010, and submit documentation to the SCDE no later than April 15,
2010, that verifies the completion of all owed compensatory services.

The District must review its records no later than within the first twenty days of
thel6). 7€) | school year concerning the provision of special education services for
other similarly-situated students in [EEL_E17(C] class who fall within the severe range
of functioning and did not receive special education services by appropriately
certified and highly qualified personnel. The IEP teams for each student must
determine if the students are entitled to the provision of compensatory services.
The District must submit each student’s name and documentation of a) the amount
and type of compensatory services due to each student; b) how the determinations
were made concerning the amount and type of services each student needs; c) who
will provide the compensatory services; d) how the District will measure the
effectiveness of the compensatory services and each student’s progress; e) the
proposed timeline for the delivery of each student’s compensatory services; and f)
how the District will document the delivery of the services and provide the results
of the reviews to my office no later than September 11, 2009,

The Office of Exceptional Children (OEC), general supervision unit, will notify the
District whether or not there is a cause to further investigate the findings and work
with the District to develop any additional corrective action plans for those students
who fall within the severe range of functioning and did not receive special education
services by appropriately certified and highly quaiified personnel. All identified
systemic issues must be corrected as soon as possible, but in no case later than
one year from the June 19, 2009, letter of resolution. Should you have any
questions, please contact Beckie Davis, coordinator, at 803-734-8342.

The District shall submit monthly reports beginning September 25, 2009, and
submit additional reports no later than the twenty-fifth of each month thereafter,
through the remainder of the [p©). ©)i7C) Fchool year until the report indicates the
completion of the delivery of appropriate compensatory services to the Student.
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The District shall submit documentation of the completion of the provision of all
compensatory services no later than May 25, 2010.

The District must provide a written assurance signed and dated by the district
superintendent and the director of special services that the District will ensure that
all special education services outlined in the Student’'s IEP will be provided,
including 1:1 adult supervision no later than June 29, 2009.

Dated this 18" day of June 2009,
(b)(6); (b)(7(C)

Lana/T. Ott

Complaint Investigator
Office of General Counsel
South Carolina Department of Education
1429 Senate Street-Room 1015
Columbia, South Carolina 29201

THIS WRITTEN DECISION CONCLUDES THE SCDE’S INVESTIGATION
OF THIS COMPLAINT

The IDEA provides mechanisms for resolution of disputes affecting the rights of
students with disabilities. This decision may not be reconsidered or appealed. This
complaint is in the process of being resolved. It cannot be closed; however, until
the District submits verification that it completed the required corrective action
activities. Both parties retain any and all rights provided under federal and state
law, including the right to mediation and/or a due process hearing, to further
pursue this matter.
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(B)B); (b))
RE

From{{b)iB), ib)r(C)
To

Cc
Subject
Date: Fri, Aug 28, 2009 3:54 pm

ris [b)e): ()7

On June 2, 2002 RSl Jequested o copy o ai tha aarta sollectea onfR6L TG
senoolyear. VeRELE Jespendea with a vcter aated June 4, 2009 ana stated L at|0XE): BT
necessariy ontted torecive copies of records” bt sae o hor representetive cou o roview EGECk coanes an

i ey

Wodresday, lors 10°

Vi and spoks onoune 3 200 arg stasea thae [(RELBIHC) Joauld not come down to the soboal d stec
S r't"w."-.*.-"E?::or':is doe [:i sability. Onaune 15 2008 o era oo me for clarifizetian of the
records request. T responsec o dune 260 2004 with “they would like copies offo)6) |1F Ps ard progress reparts

sirce ke enrelled in thef@zdlschool Dive 't ie[@EL] for tl'.-.’l{b){S)?{b){7 },:'."‘.O:)I yinar, tney would lika a

cemplate copy effp)e) ] ecoras i~ Lding, but not Fmited to, tata 2ollested ara comimun cation shaers”

Jo)E); ) {C) Jroqaest for records mas ot chanees sirce claafed woat she reeded on Lame 26, 2009 ¢,

now Adelst 28, 2009 and she nas nat received e requoston recerds, data oo commen oo at oo shests, Pursuan!
w0 34 CPR & 30061 3h12} (BRI I0 O [ave t1e tight te regquest conies of the records becase tal Lo oo

provigs copieswodde effect vely prevent theas from exsrcsing the night o inspect arg roview the reeoras sue to

tae extent of EREELCDA <abiit os

| [ EREE Jis umwsl e te wathdraw aer cue urocess adegationr that sle was set orovided educationa
records ooy olation of tre DEA undor any cirourstanres

Thars youl,

(BB (b))

From{D0 07 C) |

Sent: Saturday, August 22, 2009 12:22 AM
TolbE): bIAC)

Cc -
Subject: REILE TZCT]

(0)(6); )7
(C)

bn e prodess of comoiling comes sf varicas recerds, Coud you please provice sorme arificat on
o which resore FbXe): (bITC) Jovants oorsonul copies of 2 Tknow thatsbe has o arge amoaat of b
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fram the atnct or sieply cocuments to P what she slioaany bas,

Asyod mew, the st b nas no sbigation to provide copies o recoras LoiB) RHC) | hercfore phease
advise e (FfPIE): BIFC) ol wlling te withdray

voltcatizral records invialation o the [0 Acwhen the Disteict nrovides canins of the roadestoed recocds a0 e
AsE

Pecdas process al egar on taat she was ot provided

Thanks s murh and 1ave g woraecfe weekend. By the way, [ Fope tae minve went smocthly !

httpridwebmail.aol.com/28878/aol-1/en-ts MR PHRNEess 28E58339x 10572009



RE )6} b)7{C) Page 2 of 2

(BB ()7

From{)0): h)}7{C) )

Sent: Tuesday, August 18, 2009 11:02 AM
{D)E); D)T{C)

Subject:|ibi6) hi7(C)

DeadblE) bIFEC)

(GRS

Could you please tell me when we could expectl{b) bata and records?

Also, could you piease provide contact information forf®®): X7 lwho used to be an assistant in[R)E). ®)X7(C)
classroom last year? | understand she has been reassigned. She may be a potential witness for our due process
hearing and we need to contact her as scon as possible,

Thank you,

(b)(B); (b)

(L)) (b))

CONFIDENTIALITY NOTICE: This email message, including any attachmenits, is for the sole use of the
intended recipient(s) and may contain confidential information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and
destroy all copies of the original message.

DISCLAIMER: This message is intended as a general discussion of legal issues and not as a statement of fact,
legal advice or a legal opinion. No attorney-client relationship is created by this message. Do not act or rely upon
law-related information in this communication without seeking the advice of an attorney licensed to practice in
the relevant area.
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VIA OVERNIGHT MAIL i
Family Policy Compliance Officc
[.S. Department of Education i
400 Maryland Avenue, S.W. '
Washington, ).C. 20202-4605

By ..
RE:  School in Violation of FERPA T aT
Dear Sir/Madam:
| hereby lodgce an official complaint againsm& X [of St. Petersberg,
Florida on behalf o [2)X5)_®X7C) who attends [©)0): ©X7C) | for what I
belicve are violations of FERPA in that[P)©) (0X7C) [(1) refused to

provide me with a complete copy of my child’s school records within 45 days of me
asking for same (on two separate occasions) and (2) generally refused to recognize my
rights as a non-custodiat parent. [P ®X7C) is located at 501 Park Street
North, St. Petersberg, Florida 33710

[ sent a letter dated B0 000 Jrol0 OO Jat PO O00) |

requesting my son’s school records which at that time would have only included

registration papers asEELZZZIdid not begin school there until [[B)6) HX7C) ]. (See
enclosed mylR)e) & Jlctter 1®X5). BITC) ) The date the letter was actually sent
out was and it was sent via certified mail. (Sec enclosed|P)®)-©) | certified
mail receipt.) This lctter was received by [PX©) ©X7C) ~|on or about|£)
[DE: 0K Jas [B)E) ©) |a representative 0{‘|3b1{5): ONT(C) Kigned the certificd

mail return green card and the green card is postmarked[fo)e) OX7(C) | (See enclosed
back of green card postmarkedfo®); ®1]) This means thatf®X®). ©X7C) 1ad 45 days

fron[®/®) EX7C) o producc my son’s school records to me, but it failed to do so.

In both of my lctters to (RO ] I had specifically requested copics of my
son’s entire school records (including but not Jimited to registration papers) which [ am
allowed to do under FERPA. In addition, Illinois state law (Illinois being where the
proccedings are pending) allows me access to these school records.  Specifically, 750
ILCS 5/602.1 provides as follows:

{a) Notwithstanding any other provision of law, aceess to records and information
pertaining to a child, including but not limited to medical, dental, child care
and school records, shall not be denied to a parent for the reason that such
parent is not the child’s ecustodial parent; however, no parcnt shall have access
to the school records of a child if the parent is prohibited by an order of protection
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from inspecting or obtaining such records pursuant to the IHinois Domestic
Violence Act of 1986, as now or hereafller amended.

I)cspm. me pomtmg out the state law and federal law regarding my parental right to
chool records, regardless of my status as a non-custodial parent,
has denicd me access to my child’s records. To date,
has failed to provide a complete set of school

DIE). (X7

rccords 10 me.

In addition, around June 7, 2007, I spoke to[b)}5) H)7C) Jia telephone regarding
my son’s school records which at that point would have included his registration papers
as my son technically began school in [EXZZX ] [{EXO): )7IC) Ll confirmed
for me on or about June 7, 2007 that he had paperwork rcgarding my son. [bX6) ®0)}7(C) |
[EE_ D7 }hen claimed that he had “lost” my request for records and could I please send

anothcr letter regarding same. As a result, [ sent an additional ]c
indicating specifically what I wanted (see enclosedXXE O Ictter tolRURLEAKIC) =

and EEE=FedEx receipt reflecting overnight mail delivery), but [©)©) ©)7(C)

failed to contact me again and/or failed to send me copies of my son’s complete records.

Please note that [B)®) Gr7(C) ] with my ability to obtain these records and
other school records by calling the schools and wrongfully instructing school officials not
1o send records which she also did in this case. [PXE) (B}7C) Inever lost my initial
letter. 11e was simply stalling because he had spoken td©E ©TC ] There is no court
order that terminates my FERPA leh‘lSI‘b o) ON1(C) |
(DRG] ] It you were to view the court file there, you will scc that there 1s no
order that even makes reference to “FERPA.” Further, there is no [llinois statute that
climinates my ability to obtain my son’s records undcr FERPA.

[P0 BXTC) falsely claimed to schoo! officials that HIPAA bars me from obtaining
these school records, but HIPAA does not apply to me or the schools as neither 1 nor the
schools are considered to be “covered entitics” under that Act. More importantly, there
is no provision under HIPAA that bars my access to these records. In fact, there is a
provision under HIPAA that allows for a non-custodial parent to obtain copies of records.

Further, . alsely reported to school officials that the Hlinois Mental Health
and DeveTopmental Disabilitics Act bars me from obtaining these school records.
However, the Illinois Mental Health Act does not trump FERPA. As you know, if there
are mental hcalth records contained in school records, then those mental health records
arc considered to be part of the student’s school records and are oblainable by me. More
importantly, the Illinois Mental Health Act makes no reference to FERPA
whatsoever. And as you know, only a statute that specifically eliminates my ability to
obtain those records can terminatc my FERPA rights. This lctter is being sent within the
| 80-day time frame for reporting such violations since the first FERPA request was
received by[P® OI7C) bn May 14, 2007 per the enclosed postmarked green card
and the second FERPA request was reccived by[®/®) PX7C) on June 10,
2007 as per the FedEx overnight rceeipts.
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[ have writlen 1o you about other schools that have violated FERPA in my pursuit of my
children’s school records. [P)0): BX7(C) |
various school officials have blatantly failed to recognize my rights under FERPA. But |
know I have them because I have dong the rescarch. [ know that a custodial parent

cannot interfere with a non-custodial parent’s access No one wants to
get involved in a {00 CXC) I but this is not a2 OV This is a
continucd violation of my FERPA rights. These schools that accept federal funding are
not allowed to deny me my FIERPA rights, and if they are out-of-state schools, they are
required lo send me copics of the school records within 45 days. If a school is in state, it
is required to allow be 1o view my child’s school records within 45 days.

Please investigate this matter as [ believe lhall{b){S); (BITEE) |has not only
violated FERPA, but that it has violated statc law pursuant (0750 ILCS 5/602.1. If you
have any questions, I can be reached atfibl®). £} (C) ] Thank again you for your
attention to this matter.

1 Y‘{l‘l]\? {

S NETIVEYES
(b)E): (b)7C)

Enclosures
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{b)(B): (b)(T(C)

VIA CERTIFIED MAIL

'{_blTBJ; o)

501 Park Street North
St. Petersberg, Florida 33710

RE: [©)6) (b)X7C)

Dear Sir:

I am the biological father of (L OI7C) ] It is my understanding from
EEErT Jthat [2)6) ©)X7 hpplied to your school in[X?) Jand/or
epresentation was made to me in February of 2007. I have reason to believe
that[©)6)_©) ] in fact, did not apply to your school. However, if he did, I would like
copies of any school records you have for him as I am entitled to under Ilinois state law
(linois is where the divorce was and other states like yours are to give full faith and
credit to Illinois law in that case) and federal law.

If you are in possession of [P)5) ©)7(C) Jschool records, please forward them to me at
your earliest convenience. 1 have enclosed copies of a November 9, 2006 letter my
attorney sent out last Fall which was addressed to the medical providers and school
officials for my children. The letter needed to be sent out because medical providers
and/or school officials had been mistakenly told that records regarding my children could
not be released to me. As you can see from my attorney’s November 9, 2006 letter,
Paragraphs 1 and 2 of the July 18, 2006 order and Paragraph C of the Parenting
Agreement, | am allowed access to my children’s educational and medical records.
Naturally, 1 will reimburse your facility for the cost of copying said records.

Please note that I am interested in a complete copy of school records and
particularly any documents that reflect the date that applied to your school, the
date he was accepted to or rejected by your school and any applications for financial aid
that were provided to your school. In addition, [ am interested in school records that
include, but are not limited to, the following:

All books, records, documents, memoranda, attendance records, report cards,
grade sheets, school progress notes, records of conferences, records of activities,
emergency contact information, aptitude or intelligence test results, standardized
test results, disciplinary records, documeats reflecting the name()©) ©UC) ]
field trip records, teacher reports, counselor records, correspondence (handwritien
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notes, typed letters, e-mail, etc.) to or from any third person (not a biological
parent of [P0 P ]), insurance records, records of bills for anything at your
educational facility (tuition, room & board, activities, etc.), records of payments
for anything at your educational facility (tuition, room & board, activities, etc.),
incident reports, officially generated reports, medical records, psychological
records, psychiatric records, documents reflecting [©1) ©)7_|physical and mental
condition, registration/enroliment documents, acceptance documents,
correspondence (handwritten notes, typed letters, e-mail, etc.) from your
educational facility to [P/©) ®X7(C) ~ Jcorrespondence
andwritten notes, typed letters, e-mail, etc.) from J©X6) ©)7(C) ]
(b)) (b)7 fo your educational facility, any temporary restraining orders involving
P pny orders of protection involving [D)E) )7 Jany legal documentation
regardinglo)c)_(o1] from whatever source, any police department records regarding
@E T Jany notations by any school official, any photographs of [F10) ©17_]
documents reflecting the names of teachers, supervisors or
advisors/counselors, documents reflecting the names of any health care providers
who examined physically or mentally, and the corresponding reports of
any such examinations.

If you should withhold any documents for which a privilege is asserted, please identify
the existence of the document(s), preferably with a Privilege Log which identifies the
date of the document, the name or title of the document, the author(s) of the document
and the intended recipient(s) of the document.

ILLINOIS STATE LAW REGARDING NON-CUSTODIAL PARENTS ACCESS
TO CHILD’S EDUCATIONAL RECORDS

The applicable law in this case is [llinois law since the Petition for Dissolution, as well as
the Judgment for Dissolution, were filed in the Circuit Court of Lake County, Illinois
under Case No. 03 D 2157. All of the orders from my divorce came from that Illinois
case. As such, other states, such as yours, are to give full faith and credit to the judgment
in my case. Please also note that Illinois law is what governed, and continues to govern,
my case.

In Ilinois, 750 ILCS 5/602.1 provides as follows:

(a) Notwithstanding any other provision of law, access to records and information
pertaining to a child, including but not limited to medical, dental, child care
and school records, shall not be denied to a parent for the reason that such
parent is not the child’s custodial parent; however, no parent shall have access
to the school records of a child if the parent is prohibited by an order of protection
from inspecting or obtaining such records pursuant to the llinois Domestic
Violence Act of 1986, as now or hereafter amended.

In my case, there is no order of protection or temporary restraining order against me. If
you have been told different, then you have been misled. Please feel free to call the Lake

epic.org 14-04-15-ED-FOIA-Release-20150326 000028



epic.org

County Circuit Clerk at 847/377-2000 to confinm that there is no order of protection or
temporary restraining order against me.

(b)) (b))

Please further note that any claim that I cannot have access to these records due to the
Health Information Portability and Accountability Act (“HIPAA™) or the Illinois Mental
Health Act is a red herring and is contrary to state and federal law, Neither HIPAA nor
the Illinois Mental Health Act prevents me from accessing these records or trumps the
Hllinois Statute, 750 ILCS 5/602.1. In fact, the federal statutes (such as HIPAA) defer to
state statutes on this issue. For example, if explicit state law (including case law)
permits or precludes disclosure of Protected Health Information (“PHI”) about a minor
to a parent, guardian or other person acting in loco parentis, then HIPAA defers to the
state law. (Emphasis added.) 45 C.F.R.(g)(3)(ii}(A) and (B). Since 750 1L.CS 5/602.1
allows both parents access to school and medical records, regardless of who has custody,
then HIPAA does not apply.

My son, (because he is under eighteen-years-qld), cannot block my access to his
medical records, either. Any authorizations signed by attempting to do so are
invalid and®X0). ©X7(C) kontrary to 750 ILCS

5/602.1. And while under the Tllinois Mental Health Act, a minor 12 years or older can
prevent a parent from seeing psychological or psychiatric records, when it comes to
school records, if medical, psychological and psychiatric records are contained as
part of the school record, they are also to be produced. Again, any assertions by
anyone that HIPAA prevents me from accessing [EIEL EIT{|school records or that the
Illinois Mental Health Act prevents me from accessing school records is absolutely
wrong. Such assertions, if there have been any, have been made in a wrongful attempt to
block my access to 56 o1 pchool records and to interfere with my parental rights.

FEDERAL LAW REGARDING NON-CUSTODIAL PARENT’S ACCESS TO
CHILD’S EDUCATION RECORDS

If a school refuses to allow a non-custodial parent to inspect his/her child’s school
records, the school will be violating the Family Educational Rights and Privacy Act of
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1974 (“FERPA™). 20 U.S.C 1232¢g. Section 99.4 of that Act provides, “An educational
agency or institution shall give full rights under the Act to either parent unless the
agency or institution has been provided with evidence that there is a court order, state
Statute, or legally binding document relating to such matters as divorce, separation, or
custody. that specifically revokes these rights.” (Emphasis added.) 20 U.S.C. 1232g.
The meaning and intent of this Statute is pretty clear. Note the words “either” and
“specifically.” Unless a divorce decree specitically excludes a person from access to
his/her child’s school records, that person has the right to access them. Again, in my
case, both the July 22, 2005 Parenting Agreement and the July 18, 2006 order both
explicitly provide that I am allowed access to all of my cluldren’s school and medical
records and that | am allowed to contact school officials regarding my children.

To ensure that a school does not deny the rights of non-custodial parents, school
personnel should presume that the non-custodial parent has the right to access records
unless they see evidence (as specified in FERPA) to the contrary. Please note that any
such evidence must be unaltered evidence, not hypothetically where the date on an Order
of Protection {granted because of false allegations and then dismissed within 9 days due
to lack of evidence) from 2003 is whited out, changed to a more recent date and then
presented to a school in an attempt to block the non-custodial parent’s access to the
school records.

The provistons in FERPA apply to all schools that receive federal funding of any kind.
Under FERPA, school records include report cards, enroliment forms, achievement tests,
progress reports, field trip forms, incident reports, disciplinary reports, medical records,
emergency notification cards and any other officially generated reports, including e-
mail. It also includes records of teacher conferences if such records are maintained.

It is important to note that counselor and psychologist records are considered part of
an education record under FERPA. This means that HIPAA and the Mental Health
Act do not apply to these records as indicated above where such medical, psychological
or psychiatrie records have been made a part of the school records. In those cases, any
claims of privilege under HIPAA and/or the Mental Heaith Act are invalid. Thus, these
records (if they are contained in the educational record of the child) are not exempt from
FERPA'’s requirement for the school to allow the non-custodial parent access to the
school records. Please further note that in order for the “teacher’s notes” exception to
apply (what school officials sometimes claim in order 10 withhold documents in the
school record) to a counselor’s records, the notes taken by the counselor must be kept
apart from all other student records and the information may not be shared with
other persons.

1 should also be able to obtain all correspondence from my ex-wife to your educational
facility, regardless of whether the correspondence was in written, typed or e-mail form,
because those documents are presumably contained in the school records. In addition,
school districts and even private schools usually have guidelines and rules that allow the
non-custodial parent access to any such e-mails. Again, teachers sometimes attempt to
assert that such correspondence does not need to be produced by claiming the following
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exception: “(1) Records of instructional, supervisory, and administrative personnel and
educational personnel ancillary to those persons that are kept in the sole possession of the
maker of the records, and are not accessible or revealed to any other person except a
temporary substitute for the maker of the record.” (Emphasis added.) Thus, the only
thing that can be excluded from the records is personal notes used by the teacher
and never intended for viewing by any other person. Two party communications
(such as e-mails, written correspondence or typed correspondence between a parent and a
school official) do not fall under that definition, since they are, by their very nature,
meant to be viewed by others. The majority of the private schools and school districts
usually have an e-mail policy that almost always states specifically that e-mail received
through the school or through the school district is the property of the school or the
school district and reserves the right of the school or the school district to monitor
employee e-mails, thus eliminating the “not accessible to any other person™ requirement.
This is in addition to the fact that there is a two party communication as outlined above.

It also is important to know that one of qualifications for schools receiving federal funds
is dependent upon compliance with 20 U.S.C 1232g (FERPA) to receive federal funds.
The key part of FERPA states, “(1){(A) No funds shall be made available under any
applicable program to any educational agency or institution which has a policy of
denying, or which effectively prevents, the parents of students who are or have been in
attendance at a school of such agency or at such institution, as the case may be, the right
to inspect and review the education records of their children.” In short, FERPA applies
to educational agencies, institutions, and schools that receive funds from the U.S.
Department of Education, no matter how small the amount of those funds is.

Again, HIPAA does not trump FERPA, nor does the [llinois Mental Health Act trump
FERPA if medical, psychological and psychiatric records are maintained in the child’s
school records.. “While mental health files also are now subject to the Health
Information Portability and Accountability Act (“HIPAA”), any mental health
records related to students which are maintained in the student’s permanent or
temporary school records fall under the Family Educational Rights and Privacy Act
(“FERPA”) regulations, and are generally exempted from HIPAA regulations.”
(Emphasis added.) See Footnote 14 of article entitled, “Non-Custodial Parents: Legal
Issues,” by Brook R. Whitted of Whitted, Cleary & Takiff, L.L.C., 3000 West Dundee
Road, Suite 303, Northbrook, 1llinois 60062 which can be found at
www/whittedclearlylaw.com/CM/Publications/Publications159.asp.

Even private schools usually get some type of federal funding and thus are also subject to
FERPA. For instance, the Elementary and Secondary Education Act (ESEA), authorized
by the No Child Left Behind Act of 2001, provided for service benefits to students and
teachers of private schools, including Christian schools. The allocated federal funding
for the participating private school is coordinated by the local education agencies (LEAS).
Examples of LEAs include the local school district and the County Intermediate Unit. |
presume that your educational facility receives some sort of federal funding. However,
even if your educational facility does not receive any federal funds, 750 ILCS 5/602.1
still applies, and the records should be produced.
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HIPAA AS IT APPLIES TO COURT ORDERS EXPLICITLY ALLOWING A
PARENT TO ACCESS MIEDICAL RECORDS

The Heaith Information Portability and Accountability Act is not understood by many
people. However, as indicated previously, HIPAA defers 1o state law regarding a non-
custodial parent’s access to histher child’s medical records, and thus HIPAA is trumped
by Illinois state law, 750 ILCS 5/602.1. 45 C.F.R.(g)(3)(ii)(A) and (B). The HIPAA
Privacy Rule permits a minor’s parents access to the minor’s Protected Health
Information (“PHI”) and, absent a court order (which therz is none in my case), other
judicial finding (which there is none in my case), or state law to the contrary (which there
is none in my case as 750 ILCS 5/602.1 gives the right to both parents equally regardiess

of who has custody), both parents are given this right equally.

1 apologize for the length of my letter, but I have been forced to go this route. Again, I
am not prohibited by an order of protection under the Iilinois Domestic Violence Act of
1986 as amended. If you have any questions, feel free to call me on my cellular

teler t[PIE T7CT Jor to call either of my attorneys|2® BI7C) |
R BN Thank you again for your assistance in this matter.

Sincerely,
(b)B) (b)(F(C)
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{b)(B): b)7(C)

{b)(B): b)F(C)

Attarncys at Law

November 9, 2006

Medical Providers/

ininlc
Schoof5e e
For:

. b){B):
In re: Former Marriage of Eeb)

P {b)(B); {b)
Qur File No. 7(0)

Dear Sir or Madam:

Attached i'Eb){’é)-fb’)}?{‘é) of an order entered on July 18. 2006, in the matter of In re:
the Marriage of L— case no. [PEr e Pursuant to the
enclosed order, is legally entitled to access to formation regarding the
medical care and eaucation 5f the minor children referenced above. He is also entitled
io have contact with any and all medical providers providing such care, and any and all
school officials providing such education.

Should you have any questions regarding the attached order, please feel free to

contact P2 21T Jor myself.
o
Very truly yours,
o5 BX7C) 5 y
Engl. ). (BN
cC!
b s
epic.org - s = _ (BB (b))
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VIA CERTIFIED MAIL
Family Policy Compliance Office
U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202-4605

RE. School in Violation of FERPA

Dear Sit/Madam:
by lodge an official complaint against the School District of 96 on behall of |©
e J{GJ 0 who aftends [P/ OXC) JOXE) Sehool for what I believe violations of F ERPA in
that [2)) ©X7C) chool (1) refused to provide me access to my child’s complete

school records, (2) provided me incomplete school records (only a recent report card and
recent newsletter), (3) generally refused to recognize my rights as a non-custodial parent

and (4) refused to allow me to physically view the records afler being requested to do so.
(0)E) BT School is located af?)o): ®BX7(C) b, Ilinois
[ also have reason to believe that [2X©) 0X7C) |School allowed bythc
custodial parent of [P®) ©X7C) o register my daughter under the inco 5t name of
e ®re) Jwhen her legal Tast name is T spoke with Mr. [(
during the week of April 16, 2007 who confirmed this for me. However once I asked for
COpleS of my daughter’s records from Mr. mhe sent me a letter indicating he had
“misspoken.” He also refused to produce a complete set of the school records to me
except for (1) a recent report card and (2) a recent newslctter. Notably, the registration
papers were nol included in what Mr. [©)©)_(Jsent me. This is after 1 had specifically
requested copies of my daughter’s entire school records (including but not limited to
registration papers) which I am allowed to do under FERPA (which allows access to
more than just report cards and newsletters, including but not limited to enrollment
forms, achievement tests, progress reports, ficld trip forms, incident reports, disciplinary
reports, medical records, emergency notification cards and correspondence from my ¢x-
wife and others).

In addition, under 750 TLCS 5/602.1 provides as follows:

(a) Notwithstanding any other provision of law, access to records and information
pertaining to a child, including but not limited to medical, dental, child care
and school records, shall not be denied to a parent for the reason that such
parent is not the child’s custodial parent; however, no parent shall have access
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to the school records of a child if the parent is prohibited by an order of protection
from inspecting or obtaining such records pursuant to the Illinois Domestic
Violence Act of 1986, as now or hereafter amended.

Despite me pointing out the state law and federal law regarding my parental right to
access my daughter’s school records, regardless of my status as a non-custodial parent,
e ] School has denied me access to my child’s records.

I would also point out that [2X0)- OX7S) ~|School had plenty of notice that m
BXE) OXT(C) fio

daughter’ g has always beenl2C. 01 fsince her older brother,

attendedﬁb?is); {bg{m’ DGR ] School. This makes me wonder why[2®) ®X7(C)

School, knowing full well that[ZE ®) Jlast name was EICLE] may have allowed my
daughter o register under the wrong last name of [2X8). ®X7(C) Obviously, 1 am

secking those registration papers to see exactly how{2)®) ®) vas registered.

In addition, 1 have not only asked[?© ©//C) [School to provide me with a
complete set of my daughter’s school records and to correct any incorrect registration of
last na have also requested the opportunity to
physically, [go to|PX0) BX7C) chool to view my daughter’s entire school records.

However, [*/©) ®X7C) “|School has denied me uccess to the school records this way
also. At the very least, I should have been allowed to view her records under FERPA.

I have attached the following: (1) my initial April 26, 2007 letter to Ms[P® )]

requesting copies of school records pursuant to the orders [EXEL EX7C)Jease

allowing me access to same and the corresponding enclosures, (2) my May 3, 2003 letter

10 Mr.citing the state and federal law that allows me to access my daughter’s

records, (3) my May 3, 2003 c-mail to Mr. egarding the specific records [

was seeking. (4) my May 5, 2007 e-mail to Mr[”® ®X7 <) Jrand others
) {b)E) LXTHC)

one of my children’s schools and/or medical centers) gwtb

check with Lake County Circuit Clerk to be sure that I do not have an order of protection
or temporary restraining order against me, (5) Mr. May 7, 2007 correspondence
to pg; and (6) my May 7, 2007 correspondence back to him. To date,_m L)),
School has failed to provide a complete set 0011001 records to me, has failed to
sghedule an appointment with me to allow me to reviewcom plete school

records; and may have allowed[DC._ Jto continue to be registercd under the wrong last
name of [P0 © JJ_H{CJ

Please investigate this matter as I believe that|/2®) X7 TOIENE) ] School has not only
violated FERPA, but that it has violated state law pursuant t0750 ILCS 5/602.1. If you
have any questions, I can be reached af®®) ®)X7C) | Thank again you for your
attention to this matter.

Sincerely,
Enclosures
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