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US Code : Title 41, Seetion 253
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S ‘ : . USCodeasof: 0105199
Sec. 253, Competition requirements k' i . . . v

* (a) Procurement through full and open competition; competitive
procedures

© (1) Except as provided in subsections (b), (c),
procurement procedures otherwise expressly
conducting a procurement for property or services -

B (A) shall obtain full and ‘open competition through the use of

competitive procedures in accordance with the requirements of
this title and the Federal Acqursrtron Regulation; and

(B) shall use the competitive procedure or combination of .
competrtrve procedures that is best suited under the
‘circumstances of the procurement.

o (2)In detenmmng the competitive procedures appropriate under the clrcumstance an
executive agency -

B (A) shall solicit sealed bids if -

M (i) time permits the sohcrtatron, submission, and evaluation
of sealed bids;

W (ii) the award will be made on the basis of price and other
prrce-related factors; ,

- W (iii) it is not necessary to conduct discussions with the )
responding sources about their bids; and
. (iv) there is a reasonable expectation of rccexvmg more than
one sealed bid; and

(B) shall request competrtrve‘ proposals 1f scaled brds are not ’
appropnate under clause (A).

\

and (g) of this section and except in the case of -
authorized by statute, an executive agency in

. (b) Exclusion of partrcular source; restriction of sohcltatxon to
small business concerns

o (1) An executive agency may provide for the procurement of propérty or servrces covered by
this section usmg competltwc procedures but excluding a particular source in order to

. establish or maintain any alternative source or sources of supply for that property or service if
the agency head determines that to do so -

- (A) would increase or maintain competition and would llkely
 result in reduced overall costs for such procuremient, or for any
anticipated procurement, of such property or services;

M (B) would be in the interest of national defense in having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the property or service in case of a
national emergency or industrial mobilization;

m (C) would be in the interest of national defense in
establishing or mamtalmng an essential engineering, research,

.~ ordevelopment capabrhty to be provided by an educational or
" other nonprofit institution ora federally funded research and
development center;

H (D) would ensure the continitous avarlabrhty of areliable
source of supply of such property or service;

B (E) would satisfy projected needs for such property or service

~ determined on the basis of a history of high demand for the
property or service; or
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° (2) An executive agency may provide for the Pprocureme

© (3) A contract awarded pursuant to the comp

. N .
o DR

R (F) in the case of medical supplies, safety supplies; or " ‘.
emergency supplies, would satisfy a critical need for such
supplies. -

nt of property or services covered by

this section using competitive procedures, but excluding other than small business concerns in

furtherance of sections 638 and 644 of title 15;

] : etitive procedures referred io in paragraphs (1)
. aﬁ?id ) :hall not be subject to the justification and approval required by subsection (f)(1) of
s section. ' ' .

°c HA dctenpination under paragraph (1) may not be made for a class of purchases or contracts.

* (c)Useof noncompétitive procedures ' -
An executive agency may use procedures other than competitive procedures only when -

© (1) the property or services needed by the executive agency are

available from only one responsible source and no other type of
property or services will satisfy the needs of the executive
agency; . ' o -

(2) the executive agency's need for the property or services is
of such an unusual and compelling urgency that the Government
would be seriously injured unless the executive agency is .
permitted to limit the number of sources from which it solicits -
bids or proposals; . : - A '
(3) it is necessary to award the contract to a particular :
source or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing property
or services in case of a national emergency or to achieve
industrial mobilization, (B) to establish or maintain an ,
essential engineering, research, or development capability to be
provided by an educational or other nonprofit institutionora
federally funded research and development center, or (C) to
procure the services of an expert for use, in any litigation or
dispute (including any reasonably. foreseeable litigation or -
dispute) involving the Federal Government, in any trial, hearing,
or proceeding before any court, administrative tribunal, or
.agency, or to procure the services of an expert or neutral for

use in any part of an alternative dispute resolution or

negotiated rulemaking process, whether or not the expert is
expected to testify; ' ' ‘
(4) the terms of an international agreement or treaty between

the United States Government and a foreign government or
international organization, or the written directions of a

foreign government reimbursing the executive agency for the cost
of the procurement of the property or services forsuch =~
government, have the effect of requiring the use of procedures
other than competitive procedures; o

(5) subject to subsection (h) I of this section, a :
statute expressly authorizes or requires that the procurement be
made through another executive agency or from a specified source,

or the agency's need is for a brand-name commercial item for
authorized resale: '
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° (6) the dxsclosure of the executive agency's needs would

compromise the national security unless the agency is permitted -
to limit the number of sources from which it solicits bids or
proposals; or
© (7) the head of the executive -agency - -

® (A) determines that it is necessary in the publici mterest to
use procedures other than competitive procedures in the
particular procurement concerned, and
(B) notifies the Congress in writing of such determmanon
" not less than 30 days before the award of the contract.

. (d) Properly or servxces deemed avaﬂable from only one source,
nondelegable authority

© (1) For the purposes of applying subsection (c)(1) of this section -
| (A) in the case of a contract for property or services to be
awarded on the basis of acceptance of an unsolicited research
proposal the property or services shall be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that demonstrates a unique and
innovative concept the substance of which is not otherwise
available to the United States and does not resemble the
substance of a pending competitive procurement; and
(B) in the case of a follow-on contract for the continued
development or production of a major system or highly specialized
equipment when it is likely that award to a source other than the
original source would result in (i) substantial duplication of .
cost to the Government which is not expected to be recovered - -
‘through competmon, or (ii) unacceptable delays in fulfilling
the executive agency's needs, such property may be deemed to be
_available only from the original source and may be procured -
through procedures other than competltwe procedures.
© (2) The authority of the head of an executive agency under subsection (c)(7) of this sectlon
- may not be delegated.

s (e) Offer requests to potentlal sources -

An executive agency using procedures other than competitive procedures to procure propcrty or
services by reason of the applxcatlon of subsection (c)(2) or (c)(6) of this section shall rcquest offers
from as many potential sources as is practicable under the circumstances.

* (f) Justification for use of noncompctxtxve procedures
o (1) Except as provided in paragraph (2), an executive agency may not award a contract using
procedures other than competmve procedures unless -
m (A) the contracting officer for the contract justifies the use
of such procedures in writing and certifies the accuracy and
completeness of the justification;
" W (B) the Justlﬁcatxon is approved -

M (i) in the case of a contract for an amount exceeding
$500,000 (but equal to or less than $lO 000,000), by the
competition advocate for the procuring | actmty (without -
further delegation) or by an oﬁ‘iclal tcfcrred to in clause:

M (ii) or (m), and - : :

http/www4.Jaw.comell.edwuscode/d1/25 J.text.htm)
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] ) (ii) in the case of a contract for an amount exceeding
$10,000,000 (but equal to or less than $50,000,000), by the
head of the procuring activity or a delegate who, if a member
of the armed forces, is a general or flag officer or, if a
civilian, is serving in a position in grade GS-16 or above
under the General Schedule (or in a comparable or higher
_ position under another schedule);or © - | '
W (iii) in the case of a contract for an amount exceeding
$SQ,OO0,000, by the senior procurement executive of the agency
designated pursuant to section 414(3) of this title (without
~ further delegation); and - B ' |
- (C) any required notice has been published with respect to such
contract pursuant to section 416 of this title and all bids or
proposals received in response to such notice have been .
considered by such executive agency. ' o
° (2) In the case of a procurement permitted by subsection (c)(2), the justification and approval
required by paragraph (1) may be made after the contract is awarded. The justification and
approval required by paragraph (1) is not required - ' R
M (A) when a statute expressly requires that the procurement be
made from a specified source; )
M (B) when the agency's need is for a brand-name commercial item
for authorized resale; . S
B (C) in the case of a procurement permitted by subsection (c)(7) -
~ ofthis section; or . S e o
® (D) in the case of a procurement conducted under (i) the B
Javits-Wagner-O'Day Act (41 U.S.C, 46 et seq.), or (ii) section -
637(a) of'title 15. - ‘ '
© (3) The justification required by paragraph (1)(A) shall include -,
M (A) a description of the agency's needs; ‘ :
® (B) an identification of the statutory exception from the
requiremient to use competitive procedures and a demonstration,
based on the proposed contractor's qualifications or the nature
of the procurement, of the reasons for using that exception;
M (C) a determination that the anticipated cost will be fair and
reasonable; , ' : o
B (D) a description of the market survey conducted or a statement
of the reasons a market survey was not conducted; -
M (E) a listing of the sources, if any, that expressed in writing
an interest in the procurement; and
(F) a statement of the actions, if any, the agency may take to
remove or overcome a barrier to competition before a subsequen ,
procurement for such needs. o '
© (4) The justification required by paragraph (1)(A) and any related information shall be.made
available for inspection by the public consistent with the provisions of section 552 of title 5.
¢ (5) In no case may an executive agency - . ' '
® (A) enter into a contract for property or services using .
procedures other than competitive procedures on the basis of the
lack of advance planning or concerns related to the amount of
funds available to the agency for procurement functions; or
B (B) procure property or services from another executive agency
unless such other executive asency sgmnrties fillv with the
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6.302 — Circumstances Permitting Other Than Full‘ and Open Competition. -

The following statutory authorities
providing for full and open comp

(including apphcatxons and limitations) permit contractmg without

etition. Requlrements for ustlﬁcatlons to support th u
authontxes are in 6.303. . J B pport the use ofthese

6 302-1 — Only One Responsnble Source and No Other Supphes or Servnces will Satisfy Agency

(a) Authority.

Requirements.

(1) Citations: 10 U.S.C.2304(c)(1) or 41 U.S.C.253(c)(1).

(2) When the supplies or services required by the agency are available from only one responsible
source, or, for DOD, NASA, and the Coast Guard, from only one or a limited number of

responsible sources, and no other type of supplies or servnces will satxsfy agency requirements,
full and open competition need not be provided for. -

®

(i)

Supplies or services may be considered to be available ﬁ'om only one source 1f the source
has submltted an unsohclted research proposal that -- ‘ o X

T om,

(A) Demonstrates a unique and innovative concept, or, demonitrates aunique
‘ capablhty of the source to provxde the partxcular research semces proposed;

B) Offers a concept or servxces not otherwxse avallable to the Government and,

(C) Does not resemble the substance ofa pendmg competmve acquisition. (See 10
U.S.C.2304(d)(1)(A) and 41 U.S.C.253(d)(1)(A).)

Supplies may be deemed to be available only from the original source in the case of a
follow-on contract for the continued. development or production of a major system or
highly specialized equipment, including major components thereof, when it is likely that

award to any other source would resultin--

(iii)

006KA003 . RT& | 1

(A) Substantial duphcatlon of cost to the Govemment that is not expected to be
- recovered through competxtmn, or .-

(B) Unacceptable delays in fulﬁllmg the agency's requxrements (See 10
U.8.C.2304(d)(1)(B) or 41 U.S.C.253 (d)(1)(B).)

For DOD, NASA, and the Coast Guard, services may be deemed to be available only

from the original source in the case of follow-on contracts for the continued provision of -
. highly spec1alxzed services when xt is hkely that award to. any other source would result in

(A) Substantxal duphcatlon of cost to the Government that is not expected to be
recovered through competmon, or - o

3B) Unacceptable delays in fulﬁllmg the agency s requlrements (See 10

"”1"!0&03\!7“\11"0 1 : " Thu May 25 200017:00:02

& .,f 'B!&"‘x’? SIS bm




P
2ad

A

97-14) ; 23 Novembar 1999

FAR -- Part 6; Competition Requirements; (FAG

U.S.C.2304(d)(vl’)v(1.3’).) B

() Application. This authority shall be used, if appropriate, in preference to the authority in 6.302-7; it

©

@

shall not be used when any of the other circumstances is applicable. Use of this authority may be

‘ appropriate in situations such as the following (these examples are not intended to be all inclusive

and do not constitute authority in and of themselves):

1) Wl}en there is a reasonable basis to conclude that the agency's minimum needs ca'n only be
satisfied by — - . R A . o

(i) Unjquc supplies or sérvices available from only one source or only one supplier with
unique capabilities; or, DR i

' (if) For DOD, NASA, and the Coast Guard, unique suppiieé or services available from only

oneora limited number of sources or from only one or a limited number of suppliers
with unique capabilities. T e

(2) The existence of limited rights in data, patent rights, copyrights, or secret processes; the control
of basic raw material; or similar circumstances, make the supplies and services available from
only one source (however, the mere existence of such rights or circumstances does not in and
of itself justify the use of these authorities) (see Part 27). ‘

(3) When acquiring utility services (see 41.101), circumstances may dictate that only oxie supplier -

can furnish the service (see 41.202); or when the contemplated contract is for construction of a

part of a utility system and the utility company itself is the only source available to work on the
system. S '

(4} When the agency head has determined in accordance with the agency's standardization program -

that only specified makes and models of technical equipment and parts will satisfy the agency's
needs for additional units or replacement items, and only one source is available. .- '

Application for brand name descriptions. An acquisition that uses a brand name description or other
purchase description to specify a particular brand name, product, or feature of a product, peculiar to

one manufacturer does not provide for full and open competition regardless of the number of sources '
. solicited. It shall be justified and approved in accordance with FAR 6.303 and 6.304. The

justification should indicate that the use of such descriptions in the acquisition is essential to the
Government's requirements, thereby precluding consideration of a product manufactured by another.
company. (Brand-name or equal descriptions, and other purchase descriptions that permit :
prospective contractors to offer products other than those specifically referenced by brand name,

provide for full and open competition and do not require justifications and approvals to support their
use.) ' . S

Limitations.

(¢)) Contracts awarded using this authority shall'bcjs"upportézl/"l;y' thé ;_Writ‘te;n jtistiﬁéétions énd ‘
- approvals described in 6.303 and 6.304. ‘ '
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(2) For contracts awarded using tlus authon
ty, the notices required by 5.201 shall h b
pubhshed and any bids.and proposals miust have been c:gsrderedy e

| | 6.302-2 — Unusunl and Compelhng Urgency.
(2) - Authority. k‘ | ' |
(1) Cltatlons 10 Us.C. 2304(0)(2) or 41 U S.C. 253(0)(2)

(2) When the agency s need for the supplres or services is of such an unusual and compelhng
urgency that the Government would be seriously injured unless the agency is permitted to limit

the number of sources from which it solicits bids or proposals, full and open competrtlon need
ot be provided for.

(b) Application. This-authority applies in those situations where
(1) an unusual and compelling urgency precludes full and open competition, and

(2) . delay in award of a contract would result in serious m;ury, ﬁnancxal or other, to the ;
Govemment vl :

() Limitations.

(1) Contracts awarded usmg this authority shall be supported by the written Justrﬁcatrons and
~ approvals described in'6.303 and 6.304. These Justtﬁeatxons may be made and approved after -

~ contract award when preparatron and approval pnor to award would unreasonably delay the
acquisition. :

(2) This statutory authority requires that agencies shall request offers from as many potentral
© sources as is practrcable under the crrcumstances

6.302-3 Industnal Mobihzatron, Engineerrng, Developmental or Research Capablhty, or Expert
Services.

(a)  Authority.
(1) Citations:’ 10 U.s.C. 2304(e)(3) or 41 U.S.C. 253(e)(3)

(2) Full and open competltxon need not be provided for when itis necessary to award the contract
to a particular source or sources in order -~

(i) = Tomaintaina facxhty, producer, manufacturer, or other suppher avatlable for furmshmg
R supplies or. servxces in case of a national emergency or to achieve mdustnal mobilization,

_(ii) To establish or maintain an essential engineering, research, or development capability 1o
| - beprovided by an educational or other nonproﬁt mstltutlon ora federally funded
: ﬁ'research and development center, or . }

006KAQ03 .RTF ' ) ‘ 3 " Thu May 25 200017:00:02
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@iii) To acquire the services of an ex

Compatition Requirements; (Fac 97-14) ;' 23 Novesber 1999

& e ser pert or neutral person (see 33.2 Y cur
anticipated litigation or dispute, " - P (sce 01) for any current or

(b)  Application.

" (1) Useofthe authority in para,
necessary fo--

@)

(D)

(ii)

(iif)

@iv)

v)

(vi)

- (vi)

graph (@)(2)(i) of ﬂﬁs subsection may be appropriate when it is

Keep vital facilities or suppliers in business or make them available in the event of 2
national emergency; ' '

Train a selected supplier in the furnishing of crifica! supplies or serviccs’; prevent the loss

of a supplier's ability and employees' skills; or maintain active engineering, research, or
development work; ' _— ‘ -

Maintain properly balanced sources of supply for meeting the requirements of acquisition
programs in the interest of industrial mobilization (when the quantity required is
substantially larger than the quantity that must be awarded in order to meet the objectives
of this authority, that portion not required to meet such objectives will be acquired by
providing for full and open competition, as appropriate, under this part); '

Limit competition for current acquisition of selected supplies or services approved for
production planning under the Department of Defense Industrial Preparedness Program

to planned producers with whom industrial preparedness agreements for those items exist, -
or limit award to offerors who agree to enter into industrial preparedness agreements;

Create or maintain the required domestic capability for production of critical supplies by

limiting competition to items manufactured in the United States or the United States and
Canada; '

Continue in productioxi, contractors that are manufacturing critical items, when there
would otherwise be a break in production; or A

Divide current production requirements among two or more contractors to provide for an
adequate industrial mobilization base. . - ‘ ‘

Use of the authority in paragraph (a)(2)(ii) of this subsection may be appropriate when it is -
necessary to -- ’

@

@)

i)

Establish or maintain an essential capability for theoretical analyses, 'e:_;ploratory studies,
or experiments in any field of science or technology; - R .

Establish or maintain an essential capability for enginee'x'ing or developmcntal w‘qu.
calling for the practical application of investigative findings and theories pf a sc}entlﬁc or
technical nature; or -

‘Contract for supplies or services as are necessary wix‘ivqidcr‘(x’t“ htlc‘)"ﬁp‘aragraphs (®)(2)() or (i)



©

(2

®)

(©)

- of this subsection. .-

(3) Use of the authority in paragraph (a)(2)
necessary to acquire the services of either -

®

FAR -- Part 6; Competition Requirements; (FAG 97-14); 23 "Névembqfr 1999

(iii) of this subse;tion may be appropriate \Qhen itis

|

{&1} expert to use, in any litigation or dispute (including any reasonably foreseeable
litigation or dispute) involving the Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, whether or not the expert is expected

to te,stify. Examples of such services include, but are not limited to:

l

(A) Assisting the Government in the analysis, presentation, or defcnsa of any claim or

®)

contractor or the Government, which is in litigation or dispute, or is anticipated to

request for adjustment to contract terms and conditions, whether asserted bya
result in dispute or litigation before any court, administrative tribInal, or agency, or

: |

Partifnp.atmg in any part of an alternative dispute resolution process, including but
not limited to evaluators, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or . '

(ii) A neutral person, e.g., mediators or arbitrators, to facilitate the resolution of issues in an

alternative dispute resolution process.

Limitations. Contracts awarded using this authority shall be su’pported by the written justiﬁcation§ '

Authority. -

~ and approvals described in 6.303 and 6.304.

. (1) Citations: 10U.S.C.2304(c)(4) or 41 U.S.C.253(c)(4).

| 6.302-4 - fnterhhtidnél Agreement.

(2) * Full and open competition need not be provided for when precluded by the terms of an
international agreement or a treaty between the United States and a foreign government or
international organization, or the written directions of a foreign government reimbursing the
agency for the cost of the acquisition of the supplies or services for such government.

Application. This authority rh_ay be used in circumstances such as -

(1) When a contemplated acquisition is to be reimbursed bya foreign country that requires that the
. product be obtained from a particular firm as specified in official written direction suchasa

Letter of Offer and Acceptance; or.

(2) When a contemplated acquisition is for services to be performed, or supplies to be used, in the
sovereign territory of another country and the terms of a treaty or agreement s ‘ ecify or limit the

sources to be solicited. , :

Limitations. Except for DoD, NASA, and the Coast Guard, contrécts' awarded using} this authority

006KAOQ03.RTF

shall be supported by written justifications and approvals described in 6.303 and 6.304. -
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(3 Authority.
- Q)
2)

®

(©)

'i“

{
|

- FAR =~ Part‘§;‘ Competi‘tion Reéuireinént:s‘;’ (FAC S97--1«1), 23 Novembar 1999 ’

|
| °
|
|
i
I
\

6.302-5 — Authorized or Required by Statute.

Cztatzons 10 U S. C 2304(0)(5) or 41 U S. C 253(0)(5)

Full and open compctmon need not be provxdcd for when

.(1) A statute expressly authonzcs or requires that the acqutsxtxon be made through another

agency or from a spec1ﬁed source, or .
|
(ii) The agency's need is for a brand name commercxal 1tem for authonzed resalc

Applzcatzon This authority may be used when statutcs, such as the following, expﬁessly authorize or
require that acquisition be made froma spccxﬁcd source or through another agency

(1) Federal Prison Industnes (UNICOR) -- 18 U S.C.4124 (sce Subpart 8 6);
(2) Qualified Nonprofit Agencies for the Bhnd or other Severely Handxcapped 41 U.S.C.46-48c
(see Subpart 8.7); .
(3) Government Printing and Bindihg ~44US.C. 501-504, 1121 (see Subpart é*g)
(4) Sole source awards under the 8(a) Program -- 15 U. S C 637 (see Subpart 19 $)
" (5) TheRobert T. Stafford Disaster Rehef and Emergcncy A551stance Act --42 d] S. C 5150 (see |
_ Subpart 26.2). : . \ L |
6) | Sole source awards under the HUBZone Act of 1997 -- 15 U S. C 657a (see l? 1306)
Lzmztanons o ' ~ IR X o ‘ '
(1) This authority shall not be used when a provxsxon of law requxres Ian agcncy t‘ award anew -

contract to a specified non-Federal Government entity unless the provxsxon o law specxﬁcally --
\

| @) ‘Idcntlﬁes the entity mvolved ' o \

(ii) Refersto 10U.S.C. 2304()) for armed services acqulsmons or section 3()3(h) of the
Federal Property and Administrative Services Act of 1949 for civilian agcncy
acquisitions; and- : \ .

(iii) States that award to that entity shall be made in conu‘aventlon of the mé,nt—bascd .
selection procedures in 10 U.S.C.2304(j) or section 303(h) of the Federal Property and
Administrative Services Act, as appropriate. Howcver this limitation c#oes not apply -

(A) When the work provided for in the contract is a continuation of tﬁe work performed
by the specxﬁed entity under a preceding contract or ‘
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(B) To any contract requmng the National Academy of Sciences to mvestrgate

examine, or experiment upon any subject of science or art of significance to an

executive agency and to report on those matters to the Congress or any agency of
the Federal Government.

' (2) Contracts awarded using this authonty shall be supported by the written Justrﬁcatrons and
approvals described in 6.303 and 6. 304 except for --

() Contracts awarded under (a)(2)(n), (b)(2), or ('b)(4) of tlus subsectron, or

(i) Contracts awarded under (a)(2)(1) of this subsectlon when the statute exPressly requires
that the procurement be made from a specified source. (Justification and approval

requirements apply when the statute authorizes, but does not require, that the
procurement be made from a specified source.)

(3) The authority in (a)(2)(ii) of this subsection may be used only for purchases o brand-name
commercial items for resale through commissaries or other similar facilities. Ordinarily, these

purchases will involve articles desxred or: preferred by customers of the selhng actrvrtres (but -
see 6,.301(d)). L a

;'6.302-6—-National Security. ks
(a) Authanty o |

1) Citations: 10 U.S.C. 2304(c)(6) or 41 U.S.C.253(c)(6).

(2) Fulland open competrtron need not be provided for when the disclosure of the agency's needs

would compromise the national security unless the agency is permitted to lumt the number of
sources from which it solicits bids or proposals

(b) Application. This authonty may be used for any acqursmon when disclosure of the Govemment'

needs would compromise the national secunty (e.g., would violate security requirements); it shall not
be used merely because the acquisition is classified, or merely because access to claésrﬁed matter
will be necessary to submit a proposal or to perform the contract.

(¢) Limitations.

(1) Contracts awarded usmg thrs authority shall be supported by the written Justrﬁcatrons and
approvals described in 6.303 and 6.304. -

(2) See 5.202(a)(1) for synopsrs requirements.

(3) This statutory authonty requrres that agencies shall request offers ﬁ'om as many potentral
: sources as is practxcable under the circumstances. - . 0 ¢

el e 6302-7-Pubhclnterest.‘
@ Authority. B

006KAQO3.RTF . 7 Thu May 25 200017:00:02

]



®)

(©

(@)

®)

©

FAR -~ Part 6; Competition Requirements; (FAC $7-14); 23 Novembar 1999

(1) Citations: 10 U:S.C. 2304(c)(7) or 41 U. S C 253(0)(7)

(2) Full and open competxtxon need not be prov1ded for when the agency head determmes that itis
not in the public interest in the particular acquisition concemed.

Apphcatzon This authorrty may be used when none of the other authorities in 6. 302‘ apply

_ Ltmztatzons

(1) A written determination to use'thisauthority shall be made in acccrdarxce With‘;Subpart 1.7,by --

(i) The Secretary of Defense, the Secretary of the Army, the Secretary of the Navy, the
Secretary of the Air Force, the Secretary of Transportation for the Coast Guard or the
Admxmstrator of the Natlonal Aeronautics and Space Administration; ¢ or

(i) Thehead of any other executive agency. This authority may not be delegated

(2). The Congress shall be notified in writing of such determmatlon not less than 3¢ days before
award of the contract. »

(3) - Ifrequired by the head of the agency, the contractmg officer shall prepare a Justrﬁcatlon to -

support the determmatxon under paragraph (c)(1) above.

(4) This Determination and Finding (D&F) shall not be made on a class basis. o

6.303 — Justifications.
6.303-1 — Requiremehts. |

A contracting officer shall not commence negotiations for a sele source contract, corr)mence
negotiations for a contract resulting from an unsolicited proposal, or award any other| \contract
without providing for full and opcn competxtxon unless the contracting officer -- '

(1) Justifies, if required in 6.302, the use of such actions in wntmg;

(2) Certifies the accuracy and completeness of the justification; and

. (3) Obtains the approval requrred by 6. 304

Technical and requirements personnel are responsible for providing and certxfymg as accurate and
complete necessary data to support their recommendatxon for other than full and open competmon

Justifications requrred by paragraph (a) above may be made on an individual or class basrs Any
justification for contracts awarded under the authority of 6.302-7 shall only be made on an individual
basis. Whenever a justification is made and approved on a class basis, the contracting officer must
ensure that each contract action taken pursuant to the authority of the class justification and approval
is within the scope of the class justification and approval and shall document the conﬁ'act file for
each contract action accordingly.




-

(d) Contract actions subject to the A
Acquisition) may be made with
justified pursuant to this subp
6.302-7 is being cited as a basis for not providing for full and
justification shall also be forwarded, in accordance with agen

~ contact with the Office of the Uriited States Trade Represe

- (e) Thejustifications for contracts-awarded under the anthority cited in 6.302-2 may be prepared and.©
* approved within a reasonable time after contra

would unreasonably delay the acquisitions. -

(@) Each justification shall contain sufficient facts and rationale to jﬁstify the use of
cited. Asaminimum, each justification shall include the following information:

)

@

3

@
&)

©
@)

.. (8)

FAR ~-- Part §; Ccppgti.tiqx; quuirexpents; (FAC 97-14); 23 November 19.99'

greement on Government Procurement (see Subpi\art 25.4, Foreign '

art. If, in such a contract action, the authority of 6.302-3(a)(2)(i) or
open competition, a copy of the

cy procedures, to. the agency's point of
ntative, 1 :

6.303-2 ~ Content.

Identification of the agency and the contracting activity, and specific identification of the
document as a "Justification for other than full and open competition.” | '

Nature and/or description of the action being approved.

A description of the supplies or services required to meet the agency's needs (including the
estimated value). ; : | ,

An identification of the statutory authority penhiﬁing other than full and opert competiﬁop. .

A demonstration that the proposed contractor's unique qualifications or the nature of the -
acquisition requires use of the authority cited. '

A description of efforts made to ensure that offers are solicited from as many potential sources

as is practicable, including whether otic ill be publicized as required by :
. Subpart 5.2 and, if not, which exCeption under 5.202 applies. : _ -

A determination by the contracting officer that the anticipated cost to the Govémment will be.
fair and reasonable. - : : 1

1

A description of the market research conducted (see Part IO) and the results ori a statement of
the reason market research was not conducted. ‘

Any other facts supporting the use of other than full and open competition, suof}m as:

' {i) " Explanation of why technical data packages, specifications, engineering descriptions,

statements of work, or purchase descriptions suitable for full and open competition have
not been developed or are not available. , . S

(ii) When 6.302-1 is cited for follow-on ‘acquisitions as described in_6.30241(a)(2)(ii?, an
estimate of the cost to the Government that would be duplicated and how the estimate
was derived. ' ‘

006KAQ03 .RTF S : 9 ' Thu May 25 200017:00:02
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FAR -- Part 6; Competition Requireménts; (FAC 97-14) ; 23 November 1999

(iii) When 6.302-2 is cited, data, estimated cost, or other ratxonale asto the extent and nature ,
of the harm to the Government. ‘

(10) A listing of the sources, if any, that exp'ressed, in-writiné, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may take to remove or overcome any barriers to
competition before any subsequent acquisition for the supplies or services required.

(12) Contractmg officer certification that the Justlﬁcatton is accurate and complete to the best of the
contractmg officer's knowledge and belief.

(b) Each justification shall include evidence that any supporting data that is the responsxbthty of
‘technical or requirements personnel (e.g., verifying the Government's minimum needs or schedule °
requirements or other rationale for other than full and open competition) and whxch form a basis for .
the justification have been certified as complete and accurate by the technical or requxrements _
personnel.
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To: Finance Division From: CID/OSS- b"/
|

open competltlon * Justification for use of non-competltlve
procedures is pursuant to Title 41, USC, Section 253 (c) (6), which
prov1des that "the disclosure of the executive agency's needs would
compromise the national security unless the agency is permitted to
limit the number of sources from which it solicits bids or - ‘
proposals."” A proposed JUSTIFICATION addendum, with certifications
By a Contracting Officer and Technical Specialist, is attached. CRU
assistance is also requested in thé preparation of an appropriate
agreement to be executed by a Contracting Officer of the FBI and
ChoicePoint, which would provide for a statement of services to be
performed, a fee schedule, terms of confidentiality, assignment of
proprietary rights, and in@gpnification.

: v )
)CID sponsored meetings at FBIHQ, 2/24/00

—
.

- Administrative: (Uf
and 3/16/00, and 4/28/00.

Enclosure(s)(?c)ﬁ$ Justification for Other Than Full and Open

Competition in Accordance w1th Title 41, United States Code, Section
253 (c) (6).
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- advise CID if a services agreement can bgveffected with ChoicePoint
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'2)Q§\X) Will assist CID in the Preparation of thisg agreement

to include™& statement of work, terms of exclusivity, terms of
confidentiality, indemnification’ ang fee schedules.
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JUSTIFICATION FOR OTHER THAN
L PEN COMP 10

A . \
\

3.  DESCRIPTION OF SERVICES REQUIRE

g)




JUSTIFICATION FOR OTHER THAN
FULL AND OPEN COMPETITION

bl

4. STATUTORY AUTHORITY PERMITTING OTHER THAN FULL AND
OPEN COMPETITION.

The statutory authority for using other than
full and open competition is Title 41, United States Code, Section -
253 (c) (6) the disclosure of the executive agency’s needs would
- compromise the national security unless the agency. is permitted €o .
limit the number of _sources,frorﬁg} which it solicits bids or proposals.

4 .
5. DEMONSTRATION THAT PROPOSED NATURE OF THE ACQUISITION
REQUIRES USE OF THE AUQ?ORITY CITED:
3 : L




JTUSTIFICATION FOR OTHER THAN
AND OPEN COMP

B A i A il




JUSTIFICATION FOR OTHER THAN
FULL AND OPEN COMPETITION

bl

(U) The ‘disclosufe of the Agency's needs would compromise
the National Security unless the Agency is permitted to limit the
number of sources from which it solicits bids or proposals.

'

It .
6.  DESCRIPTION OF EFFORTS MADE TO ENSURE THAT AS MANY
POTENTIAL SOURCES AS "?RACTICABLE ARE SOLICITED:

e gord ey o ¥
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JUSTIFICATION FOR OTHER THAN S ,
FULL AND OPEN COMPETITION b' . |

9. OTHER FACTORS:

| . , f
(0) The terms and condltlons of the agreement will

provide for confidentiality, assmgnment of proprletary rights and
indemnification.

'

10. LISTING OF THE SOURCES  THAT EXPRESSED A WRITTEN INTEREST

IN THE ACQUISITION.

(U)

_ above, no sources were given the opportunity to express a written
interest in this acquisition.

11. ACTIONS TAKEN TO REMOVE/OVERCOME BARRIERS TO COMPETITION:

: As stated above inj It:ems ?.And 6, the unacceptable
risk of exposure to all CID and NSD

result from competitive-~bid. SOllClt and the sensitive

circumstances of the initial codtract for a fea51b111ty study,
dictate that the absence of competition'is warranted.
e e .

Due to the concerns for National Securlty delineated

perations, which would :

.




SEC

JUSTIFICATION FOR OTHER THAN |

FULL AND OPEN COMPETITION

12.  CERTIFICATIONS:

TECHNICAL SPECIALIST CERTIFICATION:

dﬁqu. As the Technical Representative of this requirement,
I hereb certify that all information~contained herein .is complete
and accurate to the best of my knowledge. -

o Date . g
Contracting Officer’s
Technical Representative

CONTRACTING OFFICER CERTIFICATION: o e e T

R

S e e c——

co C;\qg)As~the Contracting Officer handling this acquisition;
I hereby certif :

Y that all information contained herein is complete

and accurate to the best of my knowledge.

o _;.wf*Date . ey sk B
Contracting Office e ro e tURiE Chlef

. B AR e I WO
I T LR

LEGAL, REVIEW:

Assistant General Counsgllm"Date
. »

N . SEC

-
el
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JUSTIFICATION FOR OTHER THAN
FULL AND OPEN COMPETITION




JUSTIFICATION FOR OTHER THAN
FULL AND OPEN COMPETITION

4)

5).

6)

7)

4. STATUTORY.AUTHORITY PERMITTING OTHER THAN FULL AND

OPEN C ETITION:

he statutory authority for using other than
full and open competition is Title 41, United States Code, Section
253 (c)(6) the disclosure of the executive agency’s needs would
compromise the national security unless the'agency is permitted to

11m1t the number of source' from Wthh 1t sollc1ts bids or proposals. |

t

S. DEMONSTRATION THAT PROPOSED NATURE OF THE ACQUISITION
REQUIRES USE OF THE AUTHORITY CITED:




JUSTIFICATION FOR OTHER THAN T
L OPEN COMPETITIO




JUSTIFICATION FOR OTHER THAN e
- AND OPEN COMPETITION SR

I R vt Ay Mpmige st S

(U) The disclosure of the Agency s needs would compromise
the National Security unless the Agency is permitted to limit the
number of sources: from which it solz.c:.ts blds or proposals.

) ) '
6. DESCRIPTION OF EFFORTS MADE TO ENSURE THAT AS MANY
: L . POTENTIAL SOURCES AS PRAC'J.‘ICABLE ARE SOLICITED°

-nm) '“H"“ ';,f' *
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JUSTIFICATION FOR OTHER THAN ' o ’
AND OPEN 0 ON - " o

9. - OTHER FACTORS:

(U) The terms and conditions of the agreement will

provide for confidentiality, assignment of proprietary rights and
1ndemn1f1catlon.

io. LISTING OF THE SOURCES THAT EXPRESSED A WRITTEN INTEREST
IN THE ACQUISITION. .

() Due to the concerns for National Security delineated

above, no sources were glven the . opportunlty to express a written
interest ln this acqulsltlon.._

1

1l. AC'I‘IONS 'J.‘AKEN TO R.EMOVE/ OVERCOME . BARRIERS Ql OMPE‘I.‘ITION:

. DR_ As stated/above in Items 5 azd 6 e unacceptable
risk of exposure to all CID and NSD operations, which would
result from competltlve’bld solicita and the sensitive
c1rcumstances of the 1n1t1al ‘contract for a feasibility study,
dlctate that the absence of competltlon is warranted.
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JUSTIFICATION FOR OTHER THAN .
E1HJeA&ﬂlSﬂﬂﬂiﬁlﬂﬂEElIIKﬂif

P&) }hould the feas;b:.l:.ty study result}{n |
~ implementati consideration will be given to whether portions of

‘the performance contract can be competlt:.vely blé on a limited basn.s" -

12.  CERTIFICATIONS: | o

TECHNICAL SPECTALIST CERTIFICATION:

‘?\g X&s the Technlcal Representatn.ve of this equ:.rement,
I hereby certify that all information conta:jd herein is complete

and accurate to the best of my knowledge

A . Date B
Contracting Officer’s
Technical Representative

CONTRACTING OFRICER CERTIFICATION'

s the Contract:.ng Officer handling this a qulsn.tn.on,
I hereby cert:.fy that all information contained heren.n i complete

aEurate to the best of my knowledge.

Unit Chief

Lmae.mmnmm.my. ‘5”’7¢:-—"' : | o Y

Date




NON-DISCLOSURE AGREEMENT

THIS AGREEMENT is entered into this day of )
2000, betwegn ChoicePoint, Inc. having offices located at 1000
Alde;man Drive, Alpharetta, Georgia 30005 (hereinafter called
“ChoicePoint”), and the United States Government, Department of
Justice, Federal Bureau of Investigation (hereinafter the “FBI"),

having offices located at 935 Pennsylvania Avenue, N.W.,
Wahington, D.C. 20035. . - : . o - S

WHEREAS, ChoicePoint and the FBI possess certain information
which is not available to the public, which ChoicePoint and the
FBI desire to protect against disclosure or competitive use; and

WHEREAS,.in order to facilitate discussions and énalyses between:
ChoicePoint and the FBI, certain confidential and proprietary,
technical, financial, business, public source information, and

law enforcement sensitive information may be disclosed by the FBI
or ChoicePoint,: S o : )

NOW, THEREFORE, the parties agrée to the following:
A. DEFINITIONS '

1. The term "Information," as used in this Agreement,
means business or: law enforcement data, including but not limited
to all specifications, drawings, sketches, models, rsamples, ¥
.reports, plans, forecasts, current or historical data, computer
programs or documentation and all other technical and financial -
data. . _ o . S T :

2. "Proprietary Information" is defined as information
which is in the possession of ChoicePoint, is not generally o
available to the public, and which ChoicePoint desires to protect
against unrestricted disclosure or competitive use. Proprietary
Information includes, but is not limited to, the information
specified in Exhibit B of this agreement. coL :

. 3. *Sensitive Law Enforcement Information" is defired as
information which is in the possession of the FBI, is nmot
available to the public, and which the FBI desires to protect
against unrestricted disclosure. It is information that, if
disclosed, could harm or otherwise impede investigative '
activities, investigative techniques, or other activities of the
FBI. Sensitive Law Enforcement Information includes, but is not
limited to, the information specified in Exhibit ‘A of this
agreement. .. ‘ N ) : : »

s

ALL INCORE AT GONTA INED
HERZIY e Ao R A
DATE B:’S%

Seplember 28, 2000




Depamﬁen‘thof Justice
Federal Bureau of Investigation /' </ -
Internal Routing/Action Slip. /¥

TO { ROOM NAMETITLE . .. "TO. .| ROOM :| ..~ NAME/TITLE .
7176 DIRECTOR 5129 Budget Unit
7176 Mr. Bucknam ‘ 4340 . Poli?y—Plannin_gL and Analysis Unit
7142 Mr. Pickard . .| 5129 Administrative Unit -
11861 CJIS DIVISION -
Quantico | TRAINING DIVISION . 5012 VCMO Section
6012 PERSONNEL DIVISION 3823 Financial Crimes Section
5829 INFORMATION RES. DIV, 3155 Corruption/Civil Rights Section
4026 NATIONAL SECURITY DIV. 3028 QC/DO Section 1 -
3090 LABORATORY DIVISION : 3012 OC/DO Section 2
6028 FINANCE DIVISION 4330 Intelligence Section
7427 OFC. GENERAL COUNSEL . 7443 International Relations Branch
7125 INSPECTION DIVISION 5155 Administrative Section
7240 OPCA 5155 Operational Support Section
7901 EEO ‘ ' '
7129 OPR YTy 4343
7116 Al 4944
7110 o Us-
10151
7116 4343
7443
3012 4343
3028
5155 ' 7338
3155 cant — 4
7443 .
4330 2
3012
7373 -
5155 &
5012 ot~ '
3028 ] : Remarks: -
5012 !
5712 ocC -
u] Urgent Q  For Your Information
a S;fcial '@ Please Initial .| Draft copy of Statement Of Work we
s :I;gmp- o f\"‘ Y:v‘{:lSigna““e’ will be discussing on Thurs, 07/27 at
a- O Ser Rewnarks 1:00PM in Room 5145,
Q__ SeeMe O SeeReverse™ T
AUV

Room Phone .. Date 0722612000

443 S FBUDOJ
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