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$20M Facebook Settlement Faces Parental Consent
Challenge

By Andrew Scurria

Law360, New York (September 24, 2013, 2:48 PM ET} -~ A consumer advocacy group lodged an
appeal with the Ninth Circuit on Tuesday of a $26 million privacy settlement over Facebook
Inc’s use of members’ pictares in digital ads, saying the company can still exploit minors’
images under the deal in violation of state parental consent laws.

Five class objectors will challenge the deal's purported safeguards against Facebook's use of
minors’ images without parental consent in its ‘Sponsored Stories’ program, which creates ads
that incorporate a user’s name and likeness after they click on the site’s ‘Like’ feature for a
particular company, according to a statement from Public Citizen,

Although it did not adopt an opt-cut process, Facebook agreed to allow users to see what
content related to them has been used in Sponsored Stories and to prevent specific content
from appearing in future ads, as wel as to disclose explicitly in its terms of use that all
mermbers consent to the appropriation of their information in Sponsored Stoeries.

The deal aiso imposed new requirements for teenagers to affirm that they have received
parental consent before agreeing to those terms, but according to the objectors minors can
gasily circumvent those safeguards and subject themselves to the Sponsored Stories program
without having obtained the proper consent,

"The settlernent has several provisions that purport to protect minors, but those protections all
require the minors to take affirmative steps to provide Facebook with informatien about their
parents,” said Scott Michelman, a Public Citizen attorney representing the objectors. “If the
minors don't do that, Facebook will use the minors” images based only on a representation of
the minor giving his or her parent’s consent — and a minor’s representation of parental
consent is no substitute for actuat parental consent”

The settiement won final approval from U.S. District Judge Richard Seeborg in August after
he had rejected an earlier proposed pact due to concerns over the lack of monetary relief to
consuwimers and the size of attorneys' fees.

In a statement to Law360, Facebook called the ebiector’s dlaims "without merit."

"The court-approved settlement provides substantial benefits to all Facebook users, including
minors, through enhanced notice and consent provisions and innovative new tools related to
advertising,” the statement said.

The suit was launched by six individuais who daimed that they and millions of others had no
knowiedge that by ‘liking’ a company page, their names and likenesses would be used for
marketing purposes and they would be turned into spokespeopte for varicus products. The case
survived a motion to dismiss, and after rejecting the first proffered settlement Judge Seeborg
approved a revised version that dialed down the plaintiffs’ attorneys’ fees by roughly $2.5
million and included additienal injunctive relief,
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In addition to & $10-per-claimant award that as many as one in three Ameritans will be eligible
for, Facebook agreed to allow class members to view their actions and other content usage on
the site that have heen displayed in Sponsored Stories and create a tool for both aduli and
minor users to siop any additional displays of a Sponsored Story in which their images have
appeared.

Public Citizen argued in district court that the deal sanctioned violations of parental consent
laws of California, New York, Tennessee, Virginia, Fiorida, Okiahoma and Wisconsin, saying that
though parents and minor children whe identify themselves as such to Facebook could control
the commercial use of children's information, the measures are inadequate to prevent the use
of a minor's likeness without parental consent.

According to the objection, minors were fikely to misrepresent themselves as adults to keep
parents out of their online lives and out of a fear that Facebook might ban them from using the
site,

“There is no requirement that minors and parents confirm their relationship, and there is no
requirement that a minor indicate the membership status of his or her parents one way or the
other,” the objection said. “For those minors who indicate nothing regarding their parents,
there is no requirement that Facebook refrain from using their names or likenesses”

Facebook will likely argue on appeal that any attempt o subject the deal to state parental
consent laws is doomaead by the preemptive scope of the Children™ Online Privacy Protection
Act. In pushing for final approval of the settlement, Facebook argued that under the law no
state faw can require parental consent to collect and use information from teenage Internet
users.

Facebook is represented by Michael G. Rhodes, Matthew B. Brown and Jeffrey M. Gutkin of
Coniey LLP.

The ohijectors are represented by Scott Michelman and Scotf L. Nelson of Public Citizen
Litigation Group and by jay Rorty of the Law Offices of Jay Rorty.

The case is Fraley et al. v. Facebosk Inc., case number 3:11-cw.01726, in the U.S. District
Court fur the Northern District of California,

- EGINg DY Stephen Berg.
Al Comtent € 2003-2013, Portfalic Media, Tnc,

Ll

of 2 PIS2013 107 AM



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
600 Penngyivania Avenue NW
WASRINGTON, DC 20580

Burcan of Consamer Frotestion
Divisien of Enfbreoment, Madlstop M-B1025
Dreet Diad: £202) 3236-0272

September 20, 2013
Via Federal Express and electronic moil {ABeringer@gibsondunn, com)
Ashlie Beringer
Gibson, Dumn & Cruicher LLP
1881 Page Mill Road
Palo Alto, CA 94304-1211
Rer  Inthe Matier of Facebook, Inc., Docket No, 4365

Dear Ms. Beringer:

(b)@3):6(f), (D))

1. Section 10,1 of the proposed SRR states: “You give us permission {o use vour
name, profile picture, content, and information in connection with commercial, sponsored, or

related content (such as a brand you like) served or enhanced by us”

(b)(3):6(F), (b)(4)

a3 Please identify with specificity the provisions in the current SRR and DUP that

disclose this practice.

b} Is it Facebook’s position that the proposed language would allow Facebook In the
future to expand or make other changes to the types of user information it collects, uses, or

shares? if so, please explain the basis for this contention.

(0)(3):6(F),(b)(4)




September 20, 2013
page 2

(0)(3):6(f),(b)(4)

Not Responsive

4, The proposed DUP states; “We may ask advertisers or other pariners to serve ads
or services to computers, mobile phones or other devices, which may use a cookie, pixel or other
similar technology placed by Facebook or the third party {although we would not share anv-other
information that personally identifies you with an advertiser).”

.......... mha it A S,

(b)(3):6(F), (b)(4)




September 20, 2613
page 3

a} Does Facebook contend that, under the current DUP language, it could share with
advertisers or developers information “associated with” a user, even if it does not “personally
identify” that user? Ifso, please identify the language that permits this,

by Is it Facebook™s position that this proposed revigion to the DUP would allow
Facebook in the future to expand or make other changes to the types of user information i
collects (e.g., through the use of cookies, pixels, or similar technologies}, uses, or ghares (e.g.,
such as with advertisers or developers)? If so, please explain the basis for this confention.

¢ Does Facebook contend that, under the proposed DUP language, it could in the
future share with advertisers or developers information “associated with”™ a user, even if'if does
not “personally identify” that user? If so, please explain the basis for this contention.

-5, Among other things, the proposed DUP states: “We receive data about you
whenever you yse or are running bsterast-with Facebook.” The proposed DUP also states: “We
receive dats from or about the computer, mobile phone, or ofher devices yon use fo insiall
Fagebook apps or (o access Facebook, including when multiple users log in from the sare
device. This may include petwork and communication information, such as your IP address or
mobile phone number, and other information about things like your internet service, gpetatiog
system, location, the type (including identifiers) of the device or browser you use, or the pages
you visit. For example, we may get your GPS or other location information so we can tell vou il
any of your friends are nearby. or we could request device information to improve how our apps
work on your device.”

(b)(3):6(F), (b)(4)

aj Please identify with specificity the provisions in the current DUP that disclose
that Facebook collects this deta,

b} Is it Facebook’s position ihat the proposed language would allow Facebook in the
future to expand or make other changes to the types of data it will collect from mobile users,
~ disclose, or make accessible to third parties? For example, does Facebook contend the proposed
DUP would allow Facebool o collect data or other information from mobile users who are
logged into — but nol actively using — Facebook that Facebook does not currently collect? Ifso,
please explain the basis for this contention, In addition, piease specify what new or additional
data Facebocek would collect.

Please have a responsible corporate officer or manager of Facebook certify under penalty
of perjury that the report and information produced or identified in response to this demand Tetter
are complele and aceuraie, and that the report and information represent all information
responsive to this letter, Please send your responses via overnight courier {e.g., FedEx, UPS) to:
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Asgsociate Diroctor

Division of Enforcement

Federal Trade Commission

600 Pennsylvania Ave. NW

Maiistop M-8102B

Washington, DC 20580

Re: In the Matter of Facebook, Inc,, Docket No. C-4365

[ CF P e ——

In Hien of avernight coutier, you may send vour response by first-class mail, but only if
you contemporaneously send an clectronic copy to the Commission at DEBriefi@iic.gov, with g
courtesy copy fo us af [koss@fic. gov and rkiml@fte gov,

If you have any questions, please do not hesitate (o contact us at 202-326-2272 {Resnah
Kim) or 202-326-2890 {Laura Koss).

Sincerely vowrs,

Reenah L. Kim
Laura I}, Kogs
Attorneys

e My, Fdward Palmieri
My, Daniel Li

i+ s e e i e
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AMENDED SETTLEMENT AGREEMENT AND RELEASE

THIS AMENDED SETTLEMENT AGREEMENT AND RuELEASE (“Settlement Agreement” or
“Settlement” or “Agreement” or “Revised Agreement’) is entered into between plaintiffs Susan
Mainrzer, lames H. Duval, and W.T,, a minor, by and through Russeli Tait as Guardian ad Litem
(“Plaintiffs™), individually and in their representative capacity as plaintiffs on behalf of the Class
(inchrding the Minor Subclass), and defendant Facebook., Inc. (“Facebook” or “Defendant’)
{(Plaintiffs and Facebook collectively, “Parties.” or singularly, “Party”™).

RECITALS

A. On or about March 11, 2011, plaintiffs Angel Fraley, Paal Wang, and Susan Mainzer
commenced a lawsuit (CAction”™) by filing an unverified Complaint in the Superior Court of the State
of Californta, County of Santa Clara entiled Angel Fraley, Paul Wang, and Susan Mainzer,
individually and on behalf of all others similarly situated v. Facebook, Inc., o corporation, and DOES
1-100. The case was assigned the number 11-cv-196193, The Complaint soughi relief on behalf of a
putative class and asserted claims under California Civil Code section 3344 and California Business
and Professions Code section 17200 (California’s Unfair Competition Law CUCL™) and for unjust
enrichiment. The Complaint generally asserted that Facebook used the plaintiffs’ names, photographs,
likenesses, or identities (or some combination thereof) to advertise or sell products or services through
“Sponsored Stories” without the plaintiffs” permission,

B. On March 18, 2011, plainutfs Angel Fraley., Paul Wang, Susan Mainzer, and newly-
added plaintiffs James H. Duval, a minor by and through Japies Duval, as Guardian ad Litem, and
W.T., a minor, by and through Russell Tait, as Guardian ad Litem, filed an Amended Complaint. The
Amended Complaint, lke the original Complaint, sought reliet on behalf of a putative class related o
Sponsored Stories and asserted claims under California Civil Code section 3344 and California’s UCL
and for unjust enrichment.

C. On April 8, 2011, Facebook removed the Action from the Superior Court of the State of
California, County of Santa Clara to the United States Districi Court for the Northern District of
California ("Court”). Following removal, the Action was assigned case number 11-cv-(1726,

b. On May 18, 2041, Facebook moved to dismiss the Amended Complaint and all of its
claims pursuant to Federal Rule of Civil Procedare 12(b)(1)}, for lack of Article 111 standing, and
Federal Rule of Civil Procedure 12(b6), for failure to state a claim.

E. On June 6, 2011, Plaintiffs responded to Facebook's motion to disnuss by filing a
Second Amended Complaint. The Second Amended Complaint, like the prior complaints, sought
relief on behaif of a putative class related to Sponsored Stortes and asserted claims under California
Civil Code section 3344 and Califormnia’s UCL and for uniust enrichment.

¥, On July [, 2011, Facehook moved 1o dismiss the Second Amended Complaint and ail
of its claims pursuant to Federal Rule of Civil Procedure 12{b)(1), for lack of Artcle HI standing, and
Federal Rule of Civil Procedure 12(b)6), for failure to state a ¢claim.

G. On December 16, 2011, the Court granted Facebook’s motion fo dismiss with respect to

the unjust enrichment ciaim but deaied the motion with respect to the remaining two claims,
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H. On January 9, 2012, Facebook filed its Answer to the Second Amended Complaint,
The Answer denies the Second Amended Complamnt’s allegations of wrongdoing and raises several
affirmative defenses.

I On February 14, 2012, Plamuffs filed a motion to dismiss the claims of Angel Fraley
and Paul Wang without prejudice and to withdraw Angel Fraley and Paul Wang as class
representatives. On March 13, 2012, the Court entered an order dismissing Angel Fraley and Paul
Wang’s claims without prejudice and granting their request to withdraw as class represeniafives.

i On March 1, 2012, the Parties attended a fuli-day mediation before the Honorable
Edward A, Infante (ret) of JAMS. 'The Parttes also submitted briefs and supporting papers to the
mediator. Although a settlement was not reached at that time, with the assistance of the mediator, the
Parties continued their arms-length settlement discussions after March 1, 2012,

K. On March 29, 2012, Plantiffs filed a motion for class certification {aleng with
supporting papers} pursuant {0 Federal Rale of Civil Procedure 23(0)(3), or in the alternative, Pederal
Rule of Civil Procedure 23(b}2) or {¢)(4). On Apnil 19, 2012, Facebook filed an opposition {along
with supporting papers) to Plaintiffs’ motion for class certification. On May 3, 2012, Plaintiffs filed a
reply (along with supporting papers) 1n support of their motion for class certification,

L. The Parties have engaged i extensive formal discovery for almost a full year,
including depositions of fact witnesses and expert witnesses, requests for production of documents and
written responses thereto, requests for adrussion and writfen responses thereto, interrogatories and
wriltes responses thereto, and production of documents and electronically stoged information.

M. Based on the Parties’ mvestigations, Plaimtiffs believe the Action has mernt, while
Facebook believes the Action has no merit. The Parties have also each looked at the uncertainties of
trial and the benefits to be obtained under the proposed Settlement, and have considered the costs.
risks, and delays assoctated with the continued prosecution and defense of this complex and fime-
consuming litigation and the likely appeals of any milings in favor of either Plainuffs or Facebook.

N, Accordingly, 1t is now the intention of the Parties and the obiective of this Setflement
Agreement to avoid the cosis, risks, and delays of continued litigation, including bat not limited to trial
and likely appellate proceedings, and settle and dispose of, fully and completely and forever, any and
all elaims and causes of action asserted or that could have been asserted 1 the Action.

0. The Parties previously entered a Settlernent Agreement and Release with an execution
date of June 14, 2012. Plaintiffs {iled a motion for preliminary approval of that seftlement on June 14,
2012 (Bkt, No. 181). and Facebook filed a brief in support of it two weeks iater (Dkt. No, 188). On
August 2, 2012, the Court held a hearing on Plamntiffs’ preliminary approval motion. In an order dated
Angust 17, 2012 (Dkt. No. 224) ("Order™), the Court denied the motion without prejudice, stating that
the Parties “may elect to negotiate for moditicattons to thewr agreement” or “may present a renewed
motion for preliminary approval of the existing agreement, with additional evidentiary and/or legal
support directed at ameliorating the listed concerns.”™ (Order at 2.) The Order further explained that,
“lals discussed at the hearing. plaintifis generally appear fo have satisfied the prerequisites for
preliminary approval of the settlement, except with respect to the issues discussed [in the Orderl.” {/d.
ar 8.)
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P, Subsequent to this Coutt’s Order, the Parties made several substantial modifications to
their agreement, and they now enter into this Amended Settiement Agreement and Release.

AGREEMENT

1. DEFINITIONS. The toliowing section defines terms, including terms that are not defined
above. Some definitions use ferms that are defined later in this section:

L1l The terms “Aunthorized Claimant” or “Autherized Claimants” wean any Class
Member {including Minor Class Member) who submits a valid and timely Claim Form consisient with
Section 4.1 below and for whom Facebook’s records reflect that the Class Member appeared in a
Sponsored Story on or before the date of entry of the Preliminary Approval Order.

L2 The terms “Claim Form™ or “Claim Forms” mean the form Class Members
{inchuding Minor Subclass Members) must timely submit to receive payment under this Setilement
Agreement. The Clann Form must be substantially similar to the form attached as Exhibit 8,

13 The tenm “Claimant” means any Class Member Gncluding Minor Subelass
Member) who submiits a Claim Form under this Settlement Agreement.

1.4  The terms “Class Counsel” or “Plaintiffs’ Counsel” mean the Arns Law Fim
through Robert S. Arns and Jonathan Jaffe Law through Jonathan Jaffe.

1.5 The term “Class Counsel’s Fees and Costs” means the reimbursement of
attorneys’ fees, costs, and expenses incurred by Class Counsel, if any, that is awarded by the Court to
Class Counsel following the petition for such awards by Class Counsel as described in Section 2.5,

1.6 The terms “Class,” “Class Member.” and “Class Members™ mean all persons in
the United States who have or have had a Facebook account at any time and had their names,
nicknames, pseudonvms, profile pictures, photographs, likenesses, or identities displayed in a
Sponsored Story, ab any time on or before the date of entry of the Preliminary Approval Order.

1.7 The term “Court’ means the United States District Court for the Northemn
Distriet of California.

1.8  The term “Cy Pres Recipients” shall mean any of the following entities that 1s
approved by the Court for a ¢y pres distribution pursuant to Section 2.3 or Section 2.4: Center for
Democracy and Technology, Electronie Frontier Foundation, MacArthur Foundation, Joan Ganz
Cooney Center, Berkman Center for Internet and Society {(Harvard Law School), Information Law
Institute (NYU Law School), Berkeley Center for Law and Technology (Berkeley Law School},
Center for Internet and Society (Stanford Law School), High Tech Law Institute {Saata Clara
University School of Law), Campaign for Commercial-Free Childhood, Consumers Federation of
America, Consumer Privacy Rights Fund, ConnectSafely.org, and WiredSafety.org.

1.9 The term “Email Notice” means the legal nofice sammarizing the proposed
Setilement terms, as approved by Class Counsel, Facebook™s Counsel, and the Court, to be provided to
Class Members {including Minor Subciass Members), under Section 3.3 of this Agreement via
electronic mail or the Facebook domain of www.facebook.com. The Email Notice must be
substantially sunilar to the form attached hereto as Exhibit 3.
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LI10  The term “Escrow Agent” means the entity that shall perform the escrow duties
set forth in this Settlement. The Escrow Agent will be the Garden City Group, Inc. (*GCG”).

L1} The term “Fatrness Hearing™ means the hearing at which the Court will decide
whether to approve this Settlement Agreement as being fair, reasonable, and adequate.

112 The terms “Final Order Approving Class Action Settlement and Judgment’
and “Final Order and Judgment” means a proposed order and judgment approving this Settlement.
The Final Order and Judgment must be in substantially similar form as Exhibit 7 attached hereto.

113 The term “Final Seitlement Date” means two Court days after the Final Order
and Judgment become “final” For the purposes of this Section 1.13, “final” means {a} if no appeal
from the Final Order and Judgment is filed, the expiration of the time for the filing or noticing of any
appeal from the Final Order and Judgment; {(b) if an appeal from the Final Order and Judgment is filed,
the date on which all appeais therefrom, including but not Hmited to petitions for rehearing or re-
argument, petitions for rehearing en bane, and petitions for certiorart or any other form of review, have
been finally disposed of in a manner that sffirms the Final Order and Judgment: or (¢) if the Class
Counsel and Facebook’s Counsel agree in writing, “Final Settiement Date” can occur on any other
agreed upon date,

L14  The term “Facebook’s Counsel” means the law firm of Cooley LLP,

1158  The term “Incentive Awards” means the service awards, if any, awarded by the
Court to Plaintffs following the petition for such awards by Plaintiffs as described in Section 2.6.

L16  The twerm “Long Form Notice” means the legal notice of the proposed
Settlement terms, as approved by Class Counsel, Facebook’s Coumsel, and the Court, to be provided to
Class Members (inclading Minor Subclass Members) under Section 3.3 of this Agreement. The Long
Form Notice must be substantially similar to the form atiached hereto as Exhibit 2.

117 The terms “Minor Subclass.” “Minor Subecluss Member.,” and “Minor
Subclass Members” mean all persons in the Class who additionally have or have had a Facebook
account al any time and had their names, nicknames. pseudenyms, profile pictures, photographs,
{tkenesses, or identities displaved in a Sponsored Story, while under eighteen (18) years of age, ot
under any other applicable age of majority, at any fime on or before the date of entry of the
Preliminary Approval Order.

1.18  The term “Net Seitlement Fund™ means the Seitlement Fond, plos any interest
or 1avestment income earned on the Settlement Fund, less all of the following: the cosis of Taxes; Tax
Expenses; Class Counsel’s Fees and Costs; Plaintiffs™ Incentive Awards; the costs incurred by the
Hscrow Agent and Settfement Administrator; and the costs of delivering notice to the Class,

119 The term “Objection, Opt-Out, and Claim Deadline” means one hundred and
fifty (150) calendar days alter entry of the Prehiminary Approval Order (7e., sixty (60} calendar days
after the transmission of the Email Notice pursuant to Section 3.3(b} is to be completed).

1.20  The terms “Opt-Qut Form” or “Opi-Ouf Forms™ mean the form Class Members
(inchuding Minor Subclass Members) must fimely submit in order to make an exclusion request
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pursuant to Section 3.8, The Opt-Out Form shall be substantially similar 0 the form attached as
Exhibit 6.

L2} The wrm “Preliminary Approval of Class Setilement and Provisional Class
Certification Order” or “Preliminary Approval Order” means an order preliminarily approving the
Setilement of this Action and provisionally certifying the Class for settlement purposes only. This
order must be in substantially simlar form as Exhibit 1 attached hereto,

L22  The term “Publication Notice” means the legal nolice summarizing the
proposed Seitlement terms, as approved by Class Counsel, Facebook’s Counsel, and the Court, to be
provided to Class Members (including Minor Subclass Members), under Section 3.3 of this Agreement
via publication. The Poblication Notice must be substantially similar to the form attached heveto as
Exhibir 4.

1.23  The term “Keleased Claims” is defined in Section 5.2 below.,
1.24 The term “Released Parties” 1s defined in Section 5.2 below.
125 The term “Releasing Parties™ is defined in Section 5.2 below.

126 The term “Seftfement Administrator” means the entity that shall perform the
sefttement administration duties set forth in this Settiement, The Settlement Adminisirator will be
GCG.

1.27  The term “Settlement Fund” means twenty million dollars ($20,000,600).

128 The term “Settlement Website” means a website set up by the Settlement
Adminstrator for the purposes of providing the Class with notice of the proposed Settlement.

129 The term “Sponsored Stories”™ or “Sponsored Story” means confent displayed
by or on behalf of Facchook that Facebook refers to or markets as “Sponsored Stories.” Without
limiting the generzality of the foregoing definition, Sponsored Stories are typically posts about or from
a Facebook user o7 entity that a business, ofganization, or individual has paid to promote so there is a
better chance that the posts will be seen by the user or entity’s chosen audience. They may be
displayed, for example, when a Facebook user interacts with the Facebook service {including sub-
domains, iafernational versions, widgets, plug-ins, platferm applications or games, and mobile
applications) in certain ways, such as by clicking on the “Like” buiton on a business’s, organization’s
or individual’s Facebook page. Sponsored Stories typically include a display of a Facebook user’s
Facebook name (1.¢., the name the user has associated with his or her Facehook account) and/or profile
picture (if the user has uploaded one) with a statement describing the user’s Interaction with the
Facebook service, such as “John Smth bkes UNICEF” “John Smith played Farmville,” or “John
Smith shared a link.” For illustzative purposes oaly (and without limiting the definition to those
examples depicted), Exhibif & hereto shows examples of Sponsored Stories.

130 The term “Taxes” means all taxes {including any estimated taxes, interest, or
penalties) arising with respect to the income earned by the Settlement Fund,

131 The term “Tax Expenses” means expenses and costs incurred in connection
with the caleulation and payment of taxes or the preparation of tax returns and related documents
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{including, without linmtation, expenses of fax attorneys and/or accountants and costs and expenses
relating to filing {or failing to file) the retns),

2. SETFLEMENE TERMS

21

Class Relief, For ULS. users, Facebook agrees to take the following measures

within a reasonable time not to exceed six months following the Final Settlement Date:

{a)

()

Revision of Facebook’s Terms of Use. In addition 1o other changes Facebuook
reserves the right o make to section 10.1 of its Statement of Rights and
Responabilines, Facebook will revise section 10,1 to include laaguage reading
substantially as follows:

About Advertisements and Gther Commercini Content  Served or
Enhanced by Facebook

Our goal is to deliver advertising and other commercial or sponsored content,
such as Facebook Ads and Sponsored Stortes, that 1s valuable to our users and
advertisers. In order to belp us do that, vou agree o the following:

You give us permission to use your name, profile picture, content, and
informafion in conmnection with commercial, sponsored, or related
comtent (such as a brand you Hke) served or enhanced by us, This
means, for example, that you permit a business or other entity to pay us
to display vour name and/or profile picture with vour content or
information. If you have selected a specific audience for your content or
information, we will respect your choice when we use it

If vou are under the age of cighteen (I8), or under any other applicable
age of majority, you represent that at least one of vour parents or legal
guardians has also agreed to the terms of this sectron (and the use of
your name, profile picture, content, and information} on your behalf.

User Visibility and Control Over Sponsored Stories. Facebook will create an
easily accessible mechanism that enables users to view, or a going-forward
basis, the subset of their interactions and other content on Facebook that have
been displayed in Sponsored Stories (if any). Facebook will further engineer
setrings 1o enable users, upon viewing the interactions and other conten: thai are
being displayed in Sponsoted Stories, o control which of these 1nteractions aad
other content are cligible to appear 1n additional Sponsored Stories. Without
limiting the foregoing, but for the sake of clarity, these settings will include the
ahility to enable users to prevent individual interactions and other content {(or
categories of interactions and other content) from appearing in additional
Sponsored Stories.
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(¢}

(d)

Relief for Minor Subclass.

{i)

(i)

(i)

{iv)

Revision of Facebook’s Terms of Use. Facebook will revise ifs
Statement of Rights and Responsibilities o provide that Facebook users
under the age of eighteen (18}, or under any other applicable age of
majorify, represent that their parent or legal guardian consents to the
use of their name and likeness in conpection with commercial,
sponsored, or related conient, as set forth in the revised section 10.1 of
the Statement of Rights and Responsibiities (see Section 2.1} above),

Confirmed Parental Relationships. Facebook will encourage new
users, upon or soon after joining Facebook, to include in their profile
information their family. including their parents and children. Where
both a parent and a nunor child are users and confirm therr relationship,
Facebook’s systems will record this confirmed parent/child relationship
and utilize 1t as further described below.

Parental Controls. Facebook will add an easily accessible link in the
Family Safety Center (httpsi/fwww facebook.com/salety} to the tool 1t
currently provides that enables parents to prevent the names and
likenesses of their minor children from appearing alongside Facebook
Ads (currently avatlable at
https:/iwww facebook.com/help/contact/328678960533614) and
Facebook will extend this tocl o enable parents to also prevent the
names and likenesses of their minor children from appearing in
Sponsored Stories. Facebook will also implement a method for
enabling patents with a confirmed parental relationship with a minor
user to utilize this tool through their own Facebook accounts, without
obtaining access to their children’s accounts. Finally, Facebook will
add a coatrol in minos users’ profiles that enables each minor user o
mdicate that his or her parents are not Facebook users. Where a minor
user indicates that his or her parents are not on Facebook, Facebook
will make the minor ineligible to appear in Sponsored Stories until he
or she reaches the age of 18, until the minor changes his or her setting
to idicate that his or her parents are on Facebook, or until 3 confirmed
parental relationship with the minor user is established.

Parental Educational Information. Facebook will add a clear, casily
understandable description of how advertising works on Facebook to
the  “parents”  section  of s Family  Safety  Center
(https://www facebook.com/satety).  Facebook will also create and
show advertising to users with a confirmed parental relationship with a
minor uset, directing them to the Family Safety Center, and/or other
parent-specific resources on Facebook.

Additional Educational Information. For a period of up to nmety (90)
calendar days following the Final Settlement Date, Facebook agrees to make a
good faith effort o work with Plaintiffs, through Plaintiffs’ Counsel, o identity
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any educational or other information on www facebook.com that in Plamafls’
view does not accurately or sufficiently explain how advertising works on
Facebook. Facebook will endeavor to clarify such language.

(e}  Compliance Audit If Court Ordered. For a period of two years following the
Final Settiement Date, Class Counsel shall have the right to move the Court, for
good cause shown, for an order requiring one third-paty audit o confirm
compliance with the provisions of subparts (a) through (d) of Section 2.1 of this
Agreement, and Facebook shaill have the right to oppose such a motion. In the
event the Court requires such a third-party audit. Facebook agrees to conduct a
toial of one such audit during the two-year period at its own expense and
provide the results thereof (o Class Counsel,

Once implemented, the measures described above in this Secuon 2.1 will remain in place until, at
feast, a date that is two years afier the Final Settlement Date. Nothing described in this Section 2.1
above will inhibit, prevent, or funit Facebook from making product changes, changes to is terms of
use (currently referred to as the “Statement of Rights and Besponsibilitins™), changes to product names
or other terminology, or other changes, from time {o time, as i deems appropriate in the conduct of iis
business, provided that such changes are consistent with the relief described above, or 1o comply with
the law,

2.2 Settlement Fund, The Settlement Fund shall be used for the payment of the
costs of Taxes; Tax Expenses; Class Counsel’s Pees and Costs; Plaintiffs” Incentive Awards; the costs
incurred by the Escrow Agent and Settlement Administrator; the costs of delivering notice to the
Class; and the c¢laims of Authorized Claimants, and/or the distributions to Cy Pres Recipients
described in Section 2.3 and Section 2.4, If any interest or other investment income is carned on the
Setilement Fund while in the coatrol of the Escrow Agent, such interest shall be included in the Net
Settlement Fund and disbursed as part of the Settlement or, if the Final Settlement Date does not
oceur, returned to Facebook as provided below,

{a)  Within twenty-one {21} calendar days after eniry of the Preliminary Approval
Order, Facebook shall cause to be paid into an interest-bearing account
designated and controlled by the Escrow Agent that portion of the Settlement
Fand projected to be adequate 1o pay for the costs of delivering notice 1o the
Class {as described in Section 3.3 below), based on reasonsble estimates
provided by the Seitlement Administrator and/or any third-party vendor
contemplated to be responsible for delivering notice. For the sake of clarity,
this payment into the escrow account will exclude any amounts for payment of
Class Counsel’s Fees and Costs, Plaintiffs’ Tncentive Awards, and the claims of
Authorized Claimants, and/or the distributions to Cy Pres Recipients deseribed
in Section 2.3 and Section 2.4,

(h)  Thereafter, Facebook may, at its discretion, cauvse 1o be paid into the escrow
account additional portions of the Settlement Fund for the purposes of paying
any addittonal costs of delivering notice to the Class, any costs incurred by the
Escrow Agent and Settlement Adnunistrator, any costs of Taxes, or any Tax
Expenses. For the sake of clarity, these payments into the escrow account will
exclhude any smounts for payment of Class Counsel’s Fees and Costs, Plamntffs’
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{c)

()

(e}

()

2.3

Incentive Awards, and the clums of Authonrzed Claimants, andfor the
distributions to Cy Pres Recipients deseribed in Section 2.3 and Section 2.4,

Within five (3) business days after the Final Settlement Date, Facebook shall
cause to be paid into the escrow account the remaining portion of the Settlement
Fund that has not previousiy been paid into the escrow account.

All funds held by the Escrow Agent shall be deemed and considered te be in
custodia legis of the Court, and shall remain sabiect to the jurisdiction of the
Court, until such tme as such funds shall be distributed pursnant to the
Setflement Agreement and/or further order(s) of the Court,

tpon five (5) business days notice 0 Class Counsel and Facebook’s Counsel,
the Escrow Agent may pay itsell and the Seitlement Administrator their costs
reasonably and actually incurred in their roles as the Settlement Administrator
and Bscrow Agent,

The Settlement Fund i3 the total amount that Facebook will pay under this
Settlement for any purpose, including without hinstation, to satisfy claims by
Class Members (including Minor Subclass Members}, Class Counsel’s Fees and
Costs, Incentive Awards, the costs of delivering notice to the Class, and the
costs incurred by the Settlement Administrator and Escrow Agent.  Class
Members (including Minor Subclass Members) shali look solely to the
Settlement Fund for seudement and sansfaction against Facebook of all
Released Claims. Except as expressly provided by order of the Court, no Class
Member (including Minor Subclass Member) shall have any interest in the
Settlement Fuad or any portion thereof,

Relief Provided to Class, Each Authorized Clannant, subject to the imintations

stated below regarding proration of claims or distribution to the Cy Pres Recipients, is entitled to a
one-fime cash payment equal to ten dollars (310).

{a)

If payment of S10 to ail Authorized Claimanis would exhaust the Net
Settlement Fund, the following procedures shall be followed.

() The Settiement Administrator shali distribute the Net Setilement Fund
pro rata to each Authorized Claimant.

(i} Notwithstanding Section 2.3(a)(13. if, given the number of Authonzed
Clammants, cach Authorized Claimant’s pro-rata share of the Net
Settlement Fund would be less than five dollars (853, the Court may, m
its discretion. in the Final Order and Judgment either (A) order the
Settlement Administrator to distribute the Net Settlement Fund pro rata
to each Authorized Claimant, or (B) order the Settlement Administrator
to distribute the entire Net Settlement Fund to the Cy Fres Recipients,
as described in greater detail below in Section 2.4, If Court, in 115 Final
Order and Judgment, does not address the dispostiion of the Net
Settiernemt Fund  under this  Section  2.3iai(1), the Settlement
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(b)

{c)

(d)

(e}

2.4

Administrator shall disteibute the Net Settlement Fund pro rata to each
Authorized Claimant.

(iii)  Notwithstanding Section 2.3¢a)ii), if it is not economically feasible to
make any pro rata paymemt to the Authorized Claimants without
exceeding the Net Settlement Fund, the Settlement Administrator shall
distribute the entire Net Settlement Fund to the Cv Pres Recipients, as
described in greater detail below in Section 2.4.

If payment of $10 to all Authorized Claimants would not exhaust the Net
Settlement Fund, the Settlement Administrator shall first (i) distribute $10 to
cach Authorized Claimant and then (i1} distribute to the Cy Pres Recipients any
proceeds remaining in the Net Setilement Fund, as described in greater detail
below in Section 2.4, Notwithstanding the foregoing and subject to Section
2.3(a}:11), the Court may, in its discretion, order the Settlement Administrator to
{1} increase the pro rata payment to each Authorized Claimant such that the total
payment to cach Authorized Claimant would exceed $10 and (i) then distribute
to the Cy Pres Recipienis any proceeds remaining in the Net Settlement Fund,
as described in greater detail below in Section 2.4,

Manner of Payment. Payments shall be made by ACH (Automated Clearing
House) transfer to the Authorized Claimants. Alternatively, the Class Member
may elect to receive payment by physical check. The Claim Form will contain
spaces for Class Members to elect the manner of payment and to provide the
Settlement Administrator with their payment information.

Timing of Payment. The Net Sectilement Fund shall be distributed to
Authorized Claimants between thirty (30) and forty-five {43} calendar days after
the Final Settlement Date,

Time to Cash Seitlement Checks and Treatment of Undeliverable Checks,
Authorized Claimanis who receive ¢ physical check shall have nmnety (90)
calendar days within which to cash the issued check. Any fimds from checks
not cashed within that ainety (90) calendar day period or funds from checks
refurned as undeliverable shall be returmned to the Net Settlement Fund and
distributed to the Cy Pres Recipients, as described in greater detail below in
Section 2.4, Additionally, if an Authorized Claimant who elects payment by
ACH fails to provide sufficient or correct information to permit payment to an
account, the amount of that failed payment shail revert to the Net Settlement
Fand,

Cy Pres Distribution. The following procedures shall govern the distribution

of proceeds, if any. from the Net Settlement Fund to the Cy Pres Recipients.

(a)

Allocation of Cy Pres Distribution, Subject to Couwrt approval, any cy pres
distributions shall be allocated to the {y Pres Recipients according to the
following percentages: Center for Democracy and Technology (10% of ¢y pres
distribution), Electronic Frontier Foundation (10%), MacAsthur Foundation
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{h)

2.5

(10%), Joan Ganz Cooney Center {10%), Berkman Center for Internet and
Society {Harvard Law School} (6%), Information Law Institute (NYU Law
School) (6%), Berkeley Center for Law and Technology (Berkeley Law School
{6%), Center for Internet and Society {Stanford Law School) {6%). High Tech
Law Institute {Santa Clara University School of Law) (6%), Campaign for
Commercial-Free Childhood 6%, Consumers Federation of America (6%,
Consumer Privacy Rights Fond (6%}, ConnectSatelv.org (6%). and
WiredSafety.org (6%).

Timing of Cy Pres Distribution. Any proceeds from the Net Settlement Fund
that will be distributed 1o the Cy Pres Recipienis shall be disirtbuted by the
Settlement Administraior to the Oy Pres Recipients between thirty (30) and
forty-five (435) calendar days after the deadline for Class Members to cash the
settlement checks pursnant o Section 2.3(d). Alternatively, n the event that the
entive Net Setilement Fund 15 to be distributed to the Oy Pres Recipients under
the terms of this agreement or as ordered by the Court, the Settlement
Administrator shall distribute such proceeds to the Cy Pres Recipients between
thirty (30} and forty-five (43) calendar days after the Final Settiement Date.

Class Counsel’s Fees and Costs, Plaintiffs may file a motion with the Court

seeking a pertion of the Seitiement Fund as payment of any reasonable attorneys™ fees, plus
reimbursemnent of actual costs and expenses, including experts or consultants, incutred in connection
with prosecuting the Action.

{a)

{h)

(¢}

2.6

Class Counsel shall file any such motion for Class Counsel’s Fees and Costs,
along with any papers supporting the motion, with the Court on or before
twenty-three (23) days after eatry of the Prelmmaary Approval Order, Class
Counsel’s miotion for payment of Class Counsel’s Fees and Costs shall be
available on the Settlement Website once the Settlement Website becomes
active.  Additionally, the total amount of atterpeys’ fees, costs, and expenses
sought by Class Counsel shail be disclosed in the Long-Form Notice.

The Setlement Administrator will distibute from the Settlement Fund any
Class Counsel’s Fees and Costs awarded by the Court within fourteen (14) days
after the Final Settlement Date,

The Arns Law Firm shall have sole responssbility o dsstribute any payment of
Class Counsel’s Fees and Costs 1o Jonathan Jaffe Law and any other attorney o
faw firm that may claim they are owed fees, costs. or expenses under this
Settlement,

Incentive Award to Plaintiffs, Plaintffs agree not o petition the Court for

more than 512,500 (each) for an Incentive Award. Facebook further agrees that it will not take a
position on the amount of any incentive award requested nnless asked by the Court to express views
thereon,  The Settlement Admuaistrator will pay the Incentive Awards approved by the Coudt o
Plaintiffs (Susan Mainzer, James H. Duval, and W.T., a minor, by and through Russell Tait) from the
Settlement Fund within fourteen (14) days after the Final Settlement Date.
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2.7 Relationship of Attorneys’ Fees, Costs, and Expenses and Incentive
Award{s) to Class Relief. It is not a condition of this Settlemnont that any particalar armount of
attorneys’ fees, costs, or expenses or incentive awards be approved by the Court, or that such fees.
costs, expenses, or awards be approved at all. Any order ot proceeding relating to the amount of any
award of attorneys’ fees, costs, or expenses or incentive awards, or any appeal from any order relating
thereto, or reversal or modification thereof, shall not operate to medify, terminate, or cancel this
Setilement, or affect or delay the finality of the Final Order and Judgment,

2.8  Releases. The Parties agree that the releases stated in Sections 5.2 and 5.3 are
material parts of this Settlement and are hereby incorporated into this Section 2 as if fully stated
herein.

3 CLASS SETTLEMENT PROCEDURES

31  Cooperation to Obtain Court Approval, The Parties will jointly take all
reasonable steps necessary (o secure the Court’s approval of this Settlement.

3.2 Preliminary Approval of Class Settlement and Provisional Class
Certification. As set forth below, the Parties shall take all reasonable steps 1o secure the Court’s entry
of a Preliminary Approval Order in substantially similar form o Exhibit 1.

(a) Ags soon as practicable after the Settdement’s execation date, but in any event no
later than ten (10} days after the execution date, the Parties shall joinily move
the Court Tor an order to:

{) preliminarily approve this Settlement on the ground 1t “appears o be
the product of serious, informed, non-collusive negoliations, has no
obvious deficiencies, does not improperly grant preferential treatment
1o class representatives or segments of the class, and falls within the
range of possible approvall,]” In re Tubleware Antitrust Litig., 484 L.
Supp. 24 1078, 1079 (N.D. Cal. 2007},

{ii}  approve the form, manner, and content of the Long Form Notice,
Email Notice, Publicaton Notice, Claim Form, and Opt-Out Form as
described in Section 3.3 below and attuched hereto as Exhibits 2-6,
respectively;

¢iii)  find that Facebook has complied with 28 US.C. § 1715(b);
{iv)  set the date and time of the Fairness Hearing, with the hearing being set
no ¢arlier than one hundred and ninety-five (193} calendar days after

entry of the Preliminary Approval of Class Settlement and Provisional
Ciasg Certification Order; and

{v)  stay all proceedings in the Action until the Court renders a final
decision on approval of the Settlement.

(by  Concurrently with the joint motion for preliminary approval of the Settlement,
Plaintiffs shail move for an order to:
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33

{) provisionally certify the Class and Minor Subclass under Federal Rule
of Civil Procedure 23(b)(3) for setthement parposes only:

(i} appoint Plaintiffs as ¢lass representatives for settlement purposes oaly;
and

{iii)  appoint the Arns Law Firm and Jonathan Jaffe Law as Class Counsel
for settlement purposes only.

Notice. Subject to the Court approving the Preliminary Approval Order, the

Parties agree that the Class shall be provided with notice of the proposed Settiement by the following

methods,

(a)

(b)

Settlement Website, Starting no later than thirty (30) calendar days after entry
of the Preliminary Approval Order, the Settiement Administrator will sef up a
website and post the Long Form Notiee, Claim Form, and Opt-Out Form. The
Settlement Website will also allow for electronic submission through the
website of the Claim Form and Opt-Ouat Formi. The website will be active until
thirty-one (31) calendar days after the Final Settiement Date. However, the
Setilement Administrator may disable online submission of the Claim Form and
Opt-Out Form the day after the Objection, Opt-Out, and Claim Deadline,
Facebook retains sole and exclusive discretion to select the name of the URL
{Internet address), to which Plaintiffs shall not object absent manifest good
cause.

Short Form Notice by Email, Starting no later than thirty (30) calendar days
after eatry of the Preliminary Approval Order, Facebook or its designee will
begin the transmission of the Email Notice provided for in this Settlement.

{i} Facebook or its designee will transmit the Notice as follows:

(1) Transmit the Email Notice by email to each Class Memnber
{including Minor Subclass Members) for whom Facebook has a
valid emaill address, includmg persons who previously iadicated
that they do pot wish to receive any cominunications from
Facebook. At Facebook’s sole discretion, all or part of such
email distribution may be effected through a third-party vendor
or the Settlement Administrator,

{ii}  For the purposes of this notice, Facebook will use reasonable efforts to
ascertain which Facebook users whose names or profile picrures
appeared i a Sponsored Story are Jocated within the United States.

{(ili) Facebook or its designee will have up to and mcluding nnety (90
calendar days after entry of the Preliminary Approval Order to
complete transmission of the Email Notice. Faceboeok or its designee
may carry out the transmission of the Email Notice over this period of
ninety (90) calendar days to accommodate technical limitations,
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mechuding, for instance, if the Ematl Notice s transmitted by ematl, to
avold the nisk that the Email Notice would be blocked by Internet
Service Providers.

{iv)  The Email Notice wiil be substantiaily similar to the form attached as
Exhibit 3, and wiil provide the URL (Internet address) of the Setilement
Website containing the Long Form Notice and a US. postal address
and an email address © contact the Settlement Adminisirator.

{¢) Publication Netice. Between thirty (30) and ninety (90} calendar days after
enfry of the Preliminary Approval Order, the Settlement Administrator will
cause the Publication Notice to be published 1) three times in an insertion in
the national Monday-Tharsday edition of the USA Todoy newspaper, and
{1i) once by transmussion through PR Newswire’s US| distribotion seevice, The
Publication Notice will be substantially similar to the form attached as Exhibit
4, and will provide the URL {Interpet address} of the Settlement Website
confaming the Long Form Notice and a U.S. postal address and an email
address to contact the Setilement Administrator,

(d)  As stated previously, the costs assoclated with providing all forms of notice
referenced in this Section 3.3 shall be paid oat of the Settiement Fund.

34 CAFA Notice. After the Settlement Agreement is filed with the Court,
Facebook shall serve upon the relevant government officials notice of the proposed Settlement in
accordance with 28 U.S.C. § 1715, Shortly after providing CAFA notice, and prior to the preliminary
approval hearing, Facebook will submit a proof of service of such notice with the Cowt.

35 Inquiries from Class Members, The Settlement Administrator will establish
an email account and P.O. Box 1o which Class Members Gmcluding Minor Class Members) may
submit questions regarding the Settiement. The Settlement Administrator will monitor the email
account and P.O. Box and respond promptly to inquiries received from Class Members.,

3.6  Proof of Netice. No later than ten (10) calendar days after the Objection, Opt-
Out, and Claim Deadline, Facebook must serve g declaration on Class Counsel confirming that the
Settlement Administrator and/or Facebook {or a thud-party vendor retamned by either) provided the
Class with notice of the proposed Settlement in accordance with Section 3.3.

37  Objections, Any Class Member (including any Minor Subciass Member) who
has not submitted a timely written exclusion request pursuant to Section 3.8 below and who wishes o
object to the fairness, reasonableness, or adequacy of the Settlement Agreement or the proposed
Settlement, or to Class Counsel’s Fees and Costs or Incentive Awards, must follow the following
procedure:

{a)  Content of Objections, Written objections must be verified by a declaration
under the penalty of perjury or a sworn affidavit and must include: {(a) the name
of the Action and case number, “Fraley v. Facebook, Inc., Case No. CV-11-
01726 RS”™; (b) the full name, address, telephone number, and email address
assoctated with the Facebook account of the person objecting; and {c¢} @n
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{b)

(¢

(d)

axplanation detasling the specific reasons Tor each objection, including any legal
and factual support the objector wishes te bring to the Court’s attention and any
evidence the obiector wishes o introduce in support of the objection(s).
Objectors must provide the email address associated with their Facebook
account to Class Counsel and Facebool’s Counsel so that they can verify
whether the objector is a Class or Minor Subclass Member.

Manner of Service of Objections. Service of an objection may be done in one
of two ways, It shali be the obiector’s responsibility (o ensure recept of any
objection by the Court or the Settlement Administrator.

{i) Service on Settlement Administrator. Objecting Class Members may
defiver written objections to the Settlement Administrator by postal
mail or electronic mail.”

(iiy  ECF Filing. Altematively, if the objector is represented by counsel,
the objection may be filed with the Court and served on Facebook and
Plaintiffs through the Court's electronic case filing ("ECF"} system
located at htips:/fect cand.uscourts. gov/cand/index hunl.  An objection
filed with the Court via ECF may redact the objecting individual’s
telephone namber or email address, so long as the unredacted version is
served on Class and Facebook Counsel.

Deadline for Objections, Objections must be delivered on or before the
Objection, Opt-Out, and Claim Deadline. The delivery and file date of an
obiection is deemed to be: (a) it mailed o the Settlement Administrator, the date
the objection is deposited in the U.S. Mail or eguivalent foreign sysiem, with
postage paid by the objector, as evidenced by the postmark, (b) if emailed to the
Settlement Administrator, the date reflected on the ransmission record, or (¢} if
filed with the Court clectronically and served on the Parties via the Court’s ECF
sysiem, the date reflected on the objection’s “notice of electronic filing” For
the purposes of email and ECF transmission, transmission must be complete by
11:39 p.m. (Pacific) on the Objection, Opt-Out, and Claim Deadline.

Attendance at Fairness Hearing. Any Class Member {including any Minor
Subclass Member) who files and serves a writien objection, as described in this
Section 3.7, has the option to appear at the Fairness Heating, erther in person o
through personal counsel hived at the Class Member’s expense, 1o object o the

' Every Friday starting the date on which Email Notice begins to be provided under Section 3.3(b), the
Settlement Administrator will email to Facebook’™s Counsel and Class Counsel any objections 1t
received during the prior week. After the Objection, Opt-Out, and Claim Deadline, the Settlement
Administrator will compile all objections it received, with an index, which Plaintiffs will file with the
Couri prior to the filing deadline for Plaintiffs” briel in support of the Final Order and Judgment.
Plamufis shall redact Class Members® telephone numbers and email addresses when filimg the
objections.
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3.8

fairness, reasonableness, or adequacy of the Settlement Agreement or the
proposcd Sctilement, or to the award of atferneys’ fees or costs. However,
Class Members or their attorneys intending 1o make an appearance at the
Fairness Hearing must slse deliver, pursuant 1o the procedures set forth in
Section 3.7(b), a Notice of Intention to Appear ne later than the Objection, Opt-
Out, and Claim Deadline. As an alternative 10 a Notice of Imtention to Appear,
Class Members may state in their objections that they intend to appear and
speak at the Fairness Hearing. Only Class Members who file and serve timely
obijections and give notice to the Court, Class Counsel, and Facebook’s counsel
that they intend to speak atl the Fairess Hearing may do so, unless the Court
orders otherwise. If a Class Member makes an objection through an attorney,
the Class Member will be responsible for his or her personal attorney’s fees and
COSTS.

Exclusion Reguests. Class Members (including Minor Subclass Members)

may elect not fo be part of the Class and not to be bound by this Settlement Agreement.

{a)

(b)

(e}

Manner of Making Exclusion Request. To muake an exclusion request, Class
Members must timnely subinit a complete Opt-Out Form. I sent by mail, the
Opt-Out Form must be postmarked no later than the Obiection. Opt-Out, and
Claim Deadline, with postage paid by the person requesting exclusion, If
submitted electronically, the Opt-Ount Form must be submitted by 11:39 pom.
(Pacific), on or before the Objection, Opt-Out, and Claim Deadline. The
exchision request must be made on the Opi-Owt Form. So-called “mass” or
“elass” opt-outs purporiing to be made on bebalf of multiple persons or ¢lasses
of persons shall not be allowed. Any Class Member who does not transrmit a
valid and timely Opt-Out Form shall be bound by all subsequent proceedings,
orders, and judgments. Only Class Members who transmit vahd and tmely
Opt-Qut Forms will be deemed to have opted out of the Class, unless the Court
otders otherwise,

Exclusion List. The Settlement Administrator shall serve on Facebook’s
Counsel and Class Counsel a list of Class Members who have timely aad validly
excluded themselves from the Class no later than ten (10) calendar days after
the Objection, Opt-Out, and Claim Deadline.

Termination Clause. 1f more than twelve thousand five hundred (12,500)
Class Members tiimely and validly request exclusion, then Facebook may, in ifs
sole discretion, at any time on or before ten (1) calendar days after the
Obgection, Opt-Out, and Cluum Deadline, notify Class Counsel in writing that it
hay elected to terminate this Settlement Agreement. I this Settlement
Agreement is termipated, it will be deemed null and void ab inite. In that
event: (1) the Provisional Class Certification Qrder and all of 1ts provisions will
be vacated by ifs own tenns; {ii) the Action will revert to the status that existed
before the Settlement Agreement’s execution date; and (iii) no term or draft of
this Setilement Agreement, or any part or aspect of the Parties’ secttlement
discussions, negotiations, or documentation (including any declarations and
briefs filed in support of the motion for preliminary or final approval) will have
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any effect or be admissible inte evidence, for any purpose, in this Action or any
other proceeding. The Parties expressly acknowledge that in the event this
termination clause is invoked, then Section 6.1 of this Settlement applies, and
therefore they expressly incorporate Section 0.17s terms by this reference as if
set forth fully herein.

3% Final Order and Judgment. Before the Fairness Hearing, and assaming no
exercise of the Termination Clause in Section 3.8(c} of this Agreement, Plaintiffs muast apply for Court
approval of a proposed Final Order Approving Class Action Settiement and Judgment, substaniially
similar to the form attached hereto as Exhibit 7. Subject to the Court’s approval, the Final Order
Approving Class Action Settlement and Judgment shall, among other things:

{(a) finally approve the Agreement and Settlement;

(b  fimaily certify the Class for settlement purposes only, pursuant to Federal Rule
of Civil Procedure 23(b¥3);

{c) find that the notice and the notice dissemination methodology complied with the
Settlement Agreement, Federal Rule of Civil Procedure 23, and the Due Process
Clanse of the United States Constifutton;

(d)  issue orders related to the relief provided for in the Settiement Agreement,
including injunctive relief, payment of Authorized Claimants and/or ¢y pres
distribution, payment of Incentive Awards, and payment of Class Counsel’s
Fees and Costs;

(e} incorporate the releases set forth in Section 5 of this Settiement Agreement;
{fy dismiss the Action with prejudice; and

(2) retain jurisdiction over the Action and the Parties relaiing to the administration,
consummation, and/or enforcement of the Agreement and/or the Final Order
and Final Judgment, and for any other necessary purpose,

With its apphlication, Class Counsel muast file with the Court a complete ist of all Class Members who
have vabidly and tmely excluded themselves from the Class. Faceboeok will be eatitied either (o join
in Plammtiffs” motion as a co-movant or to file 2 brief in support of Plaintiffs’ motion, at Facebook’s
option. In either event, Facebook shall be permitted, but not required, to file its own brief or statement
in support of the Final Order and Judgment up 1o and including seven (73 calendar days prior 1o the
Fairness Hearing.

4. CLAIMS ADMINISTRATION.
4.1 Cilaim Form. To be entitled fo receive class relief, as described in Sectior 2.2
and Section 2.3 above, a Class Member must fimely and accurately complete and submit to the

Setilement Adwiaisirator a Claim Form. The Clamn Form shall be substantially stmilar to the form
attached to this Agreement as Exhibit 5.
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(a) To be valid, on the Claim Form the Class Member must attest under the penalty
of perjury: {(a} the Class Member understands that a story about some action he
or she took on Facebook (such as liking a page, checking in at a location, or
sharing a hink), along with his or her name and/or profile picture, may have been
displaved in a Sponsored Story shown to his or her Facebook Friends who were
authorized by the Class Member to see that action, (b) the Class Member was
not aware that Facebook could be paid a fee for displaving actions such as these,
along with the Class Member's name andfor profile picture, to his or her
Facebook Friends: (¢} the Class Member believes that, if his or her name and/or
profile picture was displayed i a Sponsored Story, he or she was injured by that
display; (d} the Class Member is submitting only one claim form regardless of
how many Facebook accounts the Class Member has; and (¢) the Class Moember
understands that he or she is releasing all claims against Facebook, and all other
Released Parties, as set forth in Section 5. The Class Member must also provide
the email address and User 1D or username associated with his or her Facebook
account, and the name associated with his or her Facebook account, whether or
not such name is a pseudonym. Facebook’s records must also reflect that the
Class Member appeared in a Sponsored Story on or before the date of entry of
the Preliminary Approval Order,

(h) The Claim Form must be submitted no later than the Objection, Opt-Out and
Claimn Deadline, If sent by mail the Clamm Form must be postmmarked by the
Obijection, Opt-Out and Claim Deadline. If submitted electronically through the
Settlement Website, it must be submitted by 11:39 pm. (Pacific) on the
Objection, Opt-Out and Claim Deadline.

4.2  Claims Review Process, The Settlement Administrator shall review all
submitted Claim Forms within a reasonable time to determine cach Clabmant’s eligibility for class
relief. To be considered an “Authorized Claimant,” a Claimant must submit a valid and timely Claim
Form conststent with Section 4.1 and Facebook’s records must reflect that the Clamant appeared im a
Sponsored Story on or before the date of entry of the Preliminary Approval Order. Starting forty-five
{45) calendar days after entry of the Preliminary Approval Order, the Settlement Administrator shali
provide weekly reports to Facebook’s Counsel aad Class Counsel concerning the Claim Forms
received during the prior weck., Claim Forms that do not meet the submission requirements shall be
rejected.  Prior to rejection of a Claim Form, the Settlement Administrator shall communicate with the
Claimnant in an effort to remedy curable deficiencies in the Claim Form submutted. Thereafter, the
Settlement Administrator shall notify, in a timely fashion, all Claimants whose Claim Forms the
Setilement Administrator proposes to reject in whole or in part, setting forth the reasons therefore, If
the Claim Form at issue was submitted by mail, the Class Member shall be notified by masii to the
original address used. If the Claim Form at issue was submitted electronically, the Class Member
shall be notified by email o the original email address identified in the submission.  Shouid a
Claimant dispute the Setilement Administrator’s determination whether he or she 18 an Authorized
Claimang, the matter shall be submitied to Clags Counsel and Facebook’s Counsel for resolution, and if
no resolution is reached. the determination of the Settlement Administrator will be final,
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s, DISMISSAL OF ACTION AND RELEASES

51  Judgment and Enforcement. The Parties agree that should the Court grant
final approval of the proposed Settlement and enter the Final Judgment and Order, such Final
Judgment and Order shall include a provision for the retention of the Court’s jurisdiction over the
Parties to enforce the terms of this Settiement Agreement.

5.2 Class Members' Release. Upon the entry of the Final Order and Judgment,
Plaintiffs and ali Class Members, incihuding all Minor Subclass Members (and their parents or legal
guardians on ail Minor Subclass Members® behalf), who do not validly and timely request to be
excluded from the proposed Settlernent, and each of their respective successors, assigns, legatees,
heirs, and personal representatives {(collectively the “Releasing Parties™) shall be deemed to have fully,
finally, and forever released, relinquished. and discharged against Facebook and all other persons and
entities, including but not limited o persons and entities that have purchased Spoasored Stories from
Facebook, and each of their direct or indirect parents, wholly or mgjority-owned subsidiaries, affiliated
and related entities, predecessors, successors and assigns, pariners, privities, and any of their present
and tormer directors, officers, employees, shareholders, agents, represenfatives, atforngys, accountants,
insurers, and all persons zcting by, through, under, or in concert with them, or any of them
{collectively the “Released Partied™), all manner of action, causes of action, claims, demuands, rights,
suits, obligations, debts, contracts, agreements. prommses, Habilities, damages, charges, penalties,
losses, costs, expenses, and attorneys’ fees, of any nature whatsoever, knows or unknown claims, in
law or equity, fixed or contingent, which the Releasing Parties bave or may bave against the Released
Parties arising out of or relating to any of the acts, omissions, or other conduct that was or could have
been alleged in the Action, including but not Hmited to any and all acts, omissions, or other conduct
related to the display of any Class Member's name, mickname, pseudonym, profile picture,
photograph, likeness, or identity in a Sponsored Story (“Released Claims™).

In addition, the Releasing Parties expressly waive and relingnish, to the fullest extent permitted
by law, the provisions, rights, and benefits of Section 1542 of the California Civil Code, or any
other similar provision under federal or state law, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.

The Releasing Parties fully understand that the facts on which this Settlement Agreement is executed
may be different from the facts now believed by the Releasing Parties and their Counsel to be true, and
they expressly accept and assume the risk of this possible difference in facts and agree that this
Settlement Agreement remains effective despite any difference in facts. Further, the Releasing Parties
agree that this waiver 1s an essential and material term of this release and the Settlement that underlies
it and that without such waiver the Settlement would not have been accepted.

5.3  Plaintifs’ (General Release. Upon entry of the Final Order and Judgment,

Plaintiffs Susan Mainzer, James H. Duval, and W.T., 2 minor, by and throngh Russell Tait as Guardian
ad Litem, in thelr individual capacities only, and each of their successors, assigns, legatees, heirs, and
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personal representatives release and forever discharge Facebook and its dwect or indirect parents,
wholly or majority-owned subsidiaries, affiliated and related contities, predecessors, successors and
assigns, pariners. privities, and any of Hs present and former directors. officers, emplovees,
shareholders, agents, representatives, attorneys, accountants, insurers, and all persons acting by,
through, under, or it concert with if, from all manner of action, causes of action. claims, demands,
rights, suits, obligations, debts, cosnfracts, agreements, promises, liabilities, damages, charges,
penalties, losses, costs, expenses, and attorneys” fees, of any nature whatsoever, known or enknown, in
law or equity, fixed or contingent.

In addition, Plaintiffs Susan Mainzer, James H, Duval, and W.T., a minor, by and through
Russell Tait as Guardian ad Litem, in their individual capacities only, and each of their
SUCCessors, assigns, legatees, heirs, and personal representatfives, expressly waive and relinguish,
to the fullest extent permitted by law, the provisians, rights, and benefits of Section 1542 of the
California Civil Code, or any other similar provision under federal or state law, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.

Plaintiffs fully onderstand that the facts on which this Seitlement Agreement is executed may be
different from the facts now believed by Plaintiffs and their Counsel to be true, and they expressly
accept and assume the risk of this possible difference in facts and agree that this Settiement Agreement
remains effective despite any difference in facts. FPurther. Plaintiffs agree that this waiver is an
essential and material term of this release and the Settiement that underites 3t and that without such
warver the Settiement would not have been accepted.

6. TERMINATION OF SEFTLEMENT

6.1  Action Status if Settlement Not Approved., This Settlement Agreement is
being entered into for settiernent purposes only. If the Court conditions its approval of either the
Preliminary Approval Order or the Final Order and Judgment on any modifications of this Setilement
Agreement that are aol acceptable to all Parties, or if the Couwst does not approve the Setilement ot
enter the Final Order and Judgment, or if the Final Settlement Date cannot occur for any reason, then
this Scttlement Agreement will be deemed null and void @b initio. In that event: (a) the Preliminary
Approval Order, the Final Order and Judgment Gf applicable}, and all of its or their provisions will be
vacated by its or their own terms, inchxding, but not limited to, vacating any and all rulings regarding
class certification for setthement purposes. incloding conditional certification of the Class, conditional
appointment of Plamtiffs as class representatives, and conditional appointment of Plaintiffs’ Counsel
as Class Counsel: (bithe Action will revert fo the statns that existed before the Settlement
Agreement’s execution date; and {¢){1} no term or draft of this Settlement Agreement, (i1} nor any part
of the Parties” settlement discussions, negotiations, or documeniation (including any declaration or
brief filed in support of the motion for preliminary approval or motion fot final approval), (31} nor any
rulings regarding class certification for settlement purposes (Inciuding the Preliminary Approval Order
and, if applicable, the Final Order and Judgment), will have any effect or be admissible into evidence
{or any purpose in the Action or any other proceeding. I the Court does not approve the Settlement of
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enter the Final Order and Judgment for any reason, or if the Final Settierent Date cannot occur for
any reason, Facebook shall retain all its rights, for example, to object to the maintenance of the Action
as a class action, to move for summary judgment, and 1o assert defenses af trial, znd nothing in this
Settlement Agreement or other papers or proceedings related to the Settlement shall be used as
evidence or argumient by any Party concerning whether the Action may properly be maintained as a
class action, or for any other purpose.

6.2 Treatment of Settlement Fand if Settlement Terminated. Unless otherwise
ordered by the Cowrt. 1n the event the Seitlement ts terminated for any reason, then withan ten (1)
business days affer the Parties have provided the Court with nofice that they are invoking this Section
.2, the Escrow Agent shall return the Settlement Fund {including accrued interest), less expenses and
any costs which have either been disbursed or incurred, including Taxes and Tax Expenses, o
Facebook pursuant to written instructions from Facebook’s Counsel. At the request of Facebook's
Counsel, the Escrow Agent or its designee shall apply for any tax refund owed on the Settlement Fond
and pay the proceeds, after deduction of any fees or expenses mcurred in connection with such
application(s) for refund, to Facebook.

. ADDITIONAE PROVISIONS

7.1  Facebook’s Denial of Wrongdeing. Facebook denies that it commitied, or
attempted o commit, any violations of law with respect 10 Hs users or otherwise. Facebook also
denies that Plaintiffs and the Class have soffered any injury or damages as a result of conduct alleged
in the Action. Facebook maintaing that # has meritorious defenses to all the claims alleged in the
Action, Nonetheless, Facebook believes that further litigation could be protracted, burdensome,
expensive, and distracting. Facebook has aiso determined that further litigation would divert resources
and attention from other activities important to its business interests. Thus, Facebook has concluded
that it is desirable and beneficial to setile the Action on the terms and conditions set forth 1a this
Settlement.

7.2 No Tax Liability. Under no circumstances will Facebook or Facebook’s
Counsel have any iHability for taxes or tax expenses under the Settlement.  Plaintiffs, Plaintiffs’
Counsel, Class Members, and the recipients of ¢y pres funds are responsible for any taxes on their
respective recoveries or awards. Nothing in this Settlement Agreement, or statements made during the
negotiation of its terms, shall constitute tax advice by Facebook or Facebook’s Counsel.

7.3  Change of Time Periods. All time periods and dates described in this
Seitlement Agreement are subject o the Court’s approval. These time periods and dates may be
changed by the Court or by the Parties” written agreement without notice to the Class or Minor
Subclass. The Parties reserve the right, subject to the Court’s approval, {0 make any reasonabie
extensions of tme that might be necessary to carry out any provisions of this Agreement,

7.4  Real Parties in Inferest. In exccuting this Settlement Agreement, the Parties
warrant and represent that they, including Plaintiffs in their representative capacity on behalf of the
Class and Minor Sobelass, are the only persons having any interest in the claims asserted in this
Action, Neither these claims, aor any part of these claims, have been assigned, granted, or transferred
in any way to any other person, firm, or entity.

21 0f 28



Cased: 11-cv-D1726-R5 Document235-1 FiedlD/05/12 Page2? of 28

7.5 Voluntary Agreement. The Parties executed this Settlement Agreement
volentarily and without duress or undue influence.

7.6 Binding on Successors, ete, This Seitlement Agreement binds and benefits the
Parties’ respective successors, assigns, legatees, heirs, and personal representatives.

7.7  Parties Represented by Counsel. The Parties acknowledge that: (a) they have
been represented by independent counsel of their own choosing during the pegotiation of this
Setilement and the preparation of this Settlernent Agreement; (b} they have read this Settlement
Agreement and are fully aware of ifs contents; and (¢) their respective counsel fully explained to them
the Settiement Agreement and its legal effect.

7.8  Authorization. Fach Party warranis and represents that there are no liens or
clarms of lien or assignments, 1n law or equity, against any of the claims or causes of action released
by this Settlement Agreement and, further, that each Party is fully entitled and duly authorized to give
this complete and final release and discharge.

7.5  Entire Agreement. This Settlement and attached exhibits contain the entire
agrecment between the Parties and constitute the complete, final, and exclusive embodument of their
agreement with respect to the Action. This Settlement is executed without reliance on any promise,
representation, or watranty by any Party or any Party’s representative other than those expressly set
forth in this Settlernent and any such prior promises, representations, or warranties relating o this
Action are null and void.

710 Construction and Interpretation. Neither Party nor any of the Parties’
respective attorneys will be deemed the drafter of this Settlement Agreement for purposes of
interpreting any provision in this Settlement Agreement 1n any iudicial or other proceeding that may
arise between them. This Settlement Agreement has been, and must be construed t© have been.
drafted by ail the Parties to 31, so that any rule that construes ambiguities against the drafter will have
no force or effect.

7.11  Headings and Fermatting of Definitions. The various headings used in this
Settlement Agreement are solely for the Parties’ convenience and may not be used to interpret this
Settlement Agreement. Similarly, bolding and italicizing of definitional words and phrases is solely
for the Parties’ convenience and mmy not be used to interpret this Settfement Agreement. The
headings and the formatting of the text in the definitions do not define, limit, extend, or describe the
Parties” intent or the scope ol s Settlement Agreement,

712 Exhibits., The exhibits to this Settlement Agreement are integral parts of the
Settlement Agreement and the Settlement and are incorporated into this Settlement Agreenient as

though fully set forth in the Settlement Agreement.

7.1}  Medifications and Amendments, No amendmnent, change, or modification to
this Settlement Agreement will be valid unless in writing signed by the Parties or their counsel.

7.4  Governing Law. This Settlement Agreement is governed by California law
and must be interpreted under California law without regard to conflict-of-Jaws principies.
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7.13  Further Assurances. The Parties must execute and deliver any additional
papers, documents, and other assurances, and must do any other acts reasonably necessary, to perform
their obligations under this Settlement Agreement and 0 carry out this Settlement Agreement’s
expressed intent.

7.16  Agreement Constitutes a Complete Defense. To the extent permitted by law,
this Settlernent Agreement may be pled as & full and complete defense to, and may be used as the basis
for an injunction againsi, any action, suit, or other proceedings that may be instituied, prosecuted, or
attempied in breach of or contrary to this Settiement Agreement.

7.17  Execution Date, The execution date shall be the last date when all signatories
have signed the Agreement.

708  Counterparis. This Setilement Agreement may be executed in counterparts,
each of which constifutes an original, but all of which together constitute one and the same instrument.
Several signature pages may be collected and annexed o one or more documents (0 form a complete
counterpart. Photocopies, facsimiles, and PDFs of executed copies of this Settlerment Agreemnent may
be treated as originals,

7.19  Recitals, The Recitzls are incorporated by this reference and are part of the
Seitlement Agreement,

7.20  Severability. I any provision of this Settiement is declared by the Cowrt 1o be
invalid, void, or unenforceable, the remamning provisions of this Settlement will coatinue in full force
and effect, unless the provision declared to be invalid, void, or unenforcesble is material, at which
point the Parties shall attempt to renegotiate the Settlement or, 1f that proves unavailing, either Party
may terminate the Settlement Agreement, and such termination shall be deemed to cause no prejudice
to any Party.

7.21 Inadmissibility. This Settlement Agreement and any evidence of proceedings
or discussions related to this Settlement Agreement are inadmissible as evidence of any hability or
wrongdoing whatseever in any Court or tribunal in any state, territory, or jrisdiction, Further, neithey
this Setilement Agreement, nor the Settiement conteraplated by it, nor any proceedings taken under it,
will be construed or offered or received into evidence as an admission, concession, or presumption that
class certification 18 appropriate, except to the extent necessary to consununate this Settlement
Agreement and the binding effect of the Final Order and Judgment.

7.22  No Waiver of Attorney-Client Privilege. Nothing in this Agreement, the
negotiations, and the mediation relating thereto 1s intended to or shail be deemed (o constitute a watver
of any applicable privilege or immunity, including without limitation the attorney-client privilege or
work product immunity, by any Party.

| Continued on the next page
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7.23  No Conflict Intended. Any inconsistency between this Seftlement Agreement
and the attached exhibits will be resolved in favor of this Settlement Agrecment.

7.24  List of Exhibits: The following exhibiis are attached to this Settement

Apreement:

Exhbit 1t

Exhibit 2
Exhibit 3:
Exhibit 4
Exhibit 5
Exhibit 6:

Exhibit 7:

Exhibit &

[Proposed] Preliminary Approval of Class Settlement and Provisional
Class Certification Order

Long Form Notice
Email Notice
Publication Notice
Claim Form
Opt-Out Form

[Proposed] Final Order Approving Class Action Seftlement and
Judgment

Sponsered Story Examples

The Parties have agreed to the terms of this Settlement Agreement and have signed below,

24 of 28



CaseZ11-cv-01726-RS DocumeniZ35-1 FiedlO/05/12 Page25 of 28

s (O]21 11

PLAWNTIFE

' SAN M?@s

Susan 'Mﬁizzmr, ' -
Individually and in her h&sanﬁaﬁv& Capacity

25 of 28



Cased:11-cv-01726-RS  Docurpgni23s-1  Filed10/05/12 Page2b of 28

Dated: l O{/ H}/ l \).

260128



CaseZ11-cv-01726-RS Document235-1 Filed10/05/12 Page27 of 28

ouet. PIYIZ

PLAINTHY W.T.

M\LA e

Dated: 10:(‘2;%/‘ P

W.T,
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A

Russel] Tait,
on behalf of W.T., Individually and in his Represeniative
Capacity
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ROBERT §. ARNS #65071, rsa@arnslaw.com)
JONATHAN E. DAVIS (#191346, jed@arnslaw.com)
STEVEN R. WEINMANN (#190956, srw @arnslaw.com}
THE ARNS LAW FIRM

513 Folsom Street, 3rd Floor

San Francisco, CA 941035

Tel:  (415)495-7800

Fax; (415)495-7888

JONATHAN M. JAFFE # 267012, imi@jatfe-law.com)
JONATHAN JAFFE LAW

3035 Hillegass Avenue

Berkeley, CA 94703

Tel:  {510) 725-4293

Fax: (510) 868-3393

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ANGEL FRALEY: PAUL WANG; SUSAN Case No. CV 11-01726 RS
MAINZER: JAMES H. BUVAL, a minor,

by and through JAMES DUVAL as PLAINTIFFS’ MEMORANDUM
Guardian ad Litero; and W. T., a minor, by IN SUPPORT OF MOTION FOR
and through RUSSELL TAIT, as Guardian FINAL APPROVAL OF CLASS
ad Litem; individually and on behalf of all ACTION SETTLEMENT

others similarly situated,

o Date: Jone 28, 2013
Plaintiffs, Time: 10:00 am,

v, Courtroom: 3

Judge: Hon. Richard Seeborg

FACEBOQOOK, INC., a corporation; and
DOES 1-1060,

Defendants.

PEAINTHTS MEMORANDUM IN SUPPORT OF MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT Case No. CV 11-01726 RS
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NOTICE OF MOTION AND MOTION FOR FINAL APPROVAL OF CLASS ACTION
SETTLEMENT
TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT on June 28, 2013, at 1:00 a.m., or as soon thereafter
as counsel may be heard, Plamtfts and proposed Class representatives Susan Maiazer, James
H. Duval, and W.T. (“Planiiffs”) shall bring on for heaning before the Honorable Richard
Seeborg, United States District Fudge, in the United States District Cowthouse. Northern
Dastrict of California, San Francisco Bivision, Courtroom 3, 4530 Golden Gate Avenue, San
Francisco, CA, 94102, their Motion for Final Approval of Class Action Settlement. The Motion
seeks an Order: (1) Granting Final Approval of the proposed Settlement with Defendant
Facebook, Inc.; (2) certifving the Settlement Class (as defined below} because the Settlement
Class satisfies the requirements of Rules 23(a), (by and {(¢) of the Federal Rules of Civil
Procedure; {3} appointing Plaintiffs as Class Representative and thetr counsel as Class Counsel;
{4) Entering the Supulated Imjunction as to the changes 1o Defendant’s websiie: and (5)
dismrissing with prejudice all claims by the Setilement Class that were asserted in this action.

This Motion 15 based on this Notice of Motion and the attached Memorandum of Law;
the concurrently filed Declarations of Robert S. Arns, Kevin M. Osbomne, Steven R
Weinmann, Jonathan M. Jaffe and Jennifer M. Keough; the previously filed Joint Motion for
Preliminary Approval of Class Action Settlement and sapporting declarations and documents;
the previousiy filed Motion for Class Certification, Appoiniment of Class Counsel and
Appomtment of Class Representatives Pursuant to Joint Motion for Prelimimary Approval and
supporting declarations and documents; Plaintiffs” onginal Motion for Class Certification and
supporiing declarations and documents; the previously filed Motion for Atterncys’ Fee and
Costs and supporting declarations and documents; the concurrently filed Response To
Ohjections To Settlement And Fee Motion; a5 well as the pleadings, Orders, transcripts and
other papers on file in this action; and any further evidence and arguments as may be presented

at the hearing of this matter.

le
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STATEMENT OF ISSLES
{. Whether the Court should grant final approval of the proposed Settlement with
Defendant Facebook, Inc., finding that the proposed Settlement i fair, reasonable, and

in the best mterests of the proposed Settlement Class.

13

Whether the Court should certify the Settlement Class (as defmed below) because the
Settlement Class satisfies the requirements of Rules 23{a), (b), and {¢) of the Federal
Rules of Civil Procedurg;

3. Whether the Court should appoint Plaintiffs as Class Representative and their counsel as

Ciass Counsel,
4. Whether the Court should enter the Siipulated Injunction as to the changes
Defendant’s website; and
5. Whether the Court should dismiss with prejudice all claims by the Settlement Class that
were asserted in this action,
MEMORANDUM
1. INTRODUCTION
Plantiffs Susan Mmnzer, James H. Duval and W.T. bring this Motion for Final

Approval of Class Action Settlement. Plaintiffs’ claim, and the settlement, is zbout giving

Facebook users notice and control, and about Facebook getting informed consent from users

appearing in ads. The proposed settlement accomplishes this. The Settlement brings significant

injunctive relief 1o more than 130 mitlion Facebook users in the United States so that users will
finally know when they are appeating in advertisements, can give their informed consent to
appear in those advertisements, and can discontinue such appearances if they so wish,

In addition to injunctive relief, every Class member who so wished and filed a cJaim
will receive a cash payment that fully compensates them for the actual harm suffered. The

Claims process has resulied in over 614,000 claims being made by Class members.' Thus, over

$6.1 million out of the $20 million settlement fund will be distributed, $10 for each validly

' Declaration of Jennifer M. Keough Regarding Settlement Administration, Y14, Note ail
subsequent references to declarations in support of the present motion will be stated as “[last

name of declarant] Dect.”
3
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filed claim. Now that the claims period has closed, it is feasible {0 determine the final numbers
for funding to the class. We are pieased that the Garden City Group expenditures are less than
expected: if is anticipated that they will be about $900,000, which is $1.5 million less than
expected. There are thus more than anticipated funds available to go o the class.

After deducting the requested atiorneys” fees of up to $7.5 million, $280,000 in costs of
litigation, and $900,000 for claims administration, and the 837,500 in requested service awards
from: the $20 million gross settlement fund, the net settlement fund will now have $11.2 million
for the class and ¢y pres. If the monies distributed to each class member were increased from
S10 to $15, then $9.2 million would go to the class. This §15 payment to the class would leave
approximately $2 million for ¢y pres. Based on these figures, Plaintffs believe that an
increased payment of 315, rather than $10, can and should now be made to the claiming Class
Members if the Court believes that would be beneficial o the Class, Pursuant to the Amended
Settlement Agreement (“A.S.A.™.? Plaintiffs therefore request that the Court increase the
amounis going to cach Class Member to $15, and direct the balance of the $20 million fund
after attomeys” fees and costs, incentive awards, and settlement adminsstration and notice costs,
to the ¢y pres reciplents the Parties have designated. These have been and are engaged m
activities that wili benefit the entire Class as well as the public at large, as they will advocate
for issues such as the right of protection of the Class members’ right of privacy on the infernet.
The ¢y pres recipients zlso include entities that are dedicated to the protection of the rights and
welfare of minor children as they are affected by social media in an online context.

As previously described in Plaintiffs” Memorandum in Support of the Joint Motion for
Preliminary Approval of Class Action Settlement (“Prelim Approval Memorandum™), this
action arose because Facebook instituted a novel advertising service — which Facebook refused
to call “advertising” (see footnote 3, infra} — that misappropriated the names and likenesses of
Facebook users, sought no consent to do so, gave users no notice they were being vsed 1 the

ads, and provided no way to prevent the misappropriation. The proposed injunciive relisf will

* Plaintiffs attached the A.8.A. as Exhibit 1 to the Declaration of Robert S. Arns in Support of
loint Motion for Preliminary Approval (“Arns P.A. Decl”). However, because of frequent

discussion, 1t will be cited throughout this document as “A.S.A”
e
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provide significant benefits fo the Class Members as well as tuture Facebook members. It secks
user consent to be in Sponsored Stories; it provides real notice and control mechanisms for all
Class members and special sotice and control mechanisms failored exclusively for minors and
thetr parents; and # makes avarlable mmportant information necessary for users © make
informed decisions about being s Sponsoted Stories. A5 A § 2.1, The scttiement also provides
for Plammtitfs” counsel the opportunity to review Facebook's website regarding advertising and
ensure that Sponsored Stories are clearly identified as ads, with the right to move the Court to
call for an imdependent audit (for which Facebook will pay} if necessary. AS.A § 2.1

With regard 0 munors, the notice and confrols are particalarly significant. In
conjunciion with additional information and links on the website encouraging minors and their
parents to establish verified online relationships, Facebook wifl make available an “opt-out”
function for the parents of nunors, sroviding an easily accessible tool from which parents,
through theit own Facebook account, can prevent the names and likeness of their minor child
from appearing in Sponsored Stories. AS.AL 88 2. 1)), 2.1(¢)11). Facebook will alse add a
control in minor users’ profiles that enables the minor user to indicate that his or her parents are
not Facebook members. A S A § 2.1{c){1i1}. Where a minor has indicated that his or her parents
are not Facebook members, he or she will be ineligible to appear in any Sponsored Stories until
the minor reaches the age of 18, changes his or her setting to indicate his or her parent is on
Facebook, or establishes a confirmed parental relationship. A.S.A § 2. 1{c)(ii1). Facebook users
under 18 years of age will be encouraged ~ rather than dissuaded ~ from doing the right thing
and not lying about their age: they will be asked 0 represent that they have received parental
conseat to appear in Sponsared Stories,

Plamtiffs in the Prelim Approval Memorandum offered three alternative methods for
assigning a dollar valoue to the injunctive relief, namely the features of informed consent and
controf created by the relief. The first was a valvation based on the financial concept of “yeal
options.” This model contended the tools created by the injunctive relief gives users control of
their endorsements, which have value ranging from $57.4 million to $145.1 million. An
alternative method utilized the previously established fair market vaive of the Class members’

e
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endorsements.  Under this model, users’ newly created right to control their endorsements was
valued at $74 million over the next {7 months. Lastly, Plaintiffs contend that other services for
tracking use of one’s personal data establizhed a value of a minimum of $1 for each of the
Class members, or $150 mitlion.”

In their Prelim Approval Memorandum, Phinttfs provided a detailed explanation of
how the amount of actual damages suffered by the Class members from appearing in Sponsored
Stories was caleulated. See Plainnfts’ Motion for Preliminary Approval (ECF No. 280), at 19-
2% In summary, the past “actual damages” to Class members can be estimated with a
reasonable amount of scientific certamnty by uiilizing the actual valuation of Class members’
appearances in the ads. The actual valuation is the additional value paid by advertisers for
Sponsored Stories over what they would pay for similar ads without friend-endorsements.
Plaintiffs’ experts performed the necessary groundwork for calculating such actus! damages on
the motion for class certification. See section IV(E), infra. Plaintiffs (and Facebook in iis
separately filed brief) also set out m more detaid the risks of continued litigation, 1ncluding the
fikelihood of success and risks if Plaintiffs were {o continue 0 Btigate and seek the siatatory
penalties available to them under California Civil Code section 3344, Among other defenses,
Facebook in its Motion to Dismiss raised issues of (a) lack of injury and thus standing under
Article I of the Constitution and also (b} under the Unfair Competition Law {Business &
Professions Code § 17200 ¢t seq.) (¢) an exemption for “newsworthy” items under Cal. Civil
Code § 3344(d), and {d) preemption under the Communications Decency Act, 47 U.S.C. § 230
{(“CDA”). While Plaintiffs prevailed against these defenses on the Motion to Dismiss, they
wete nonetheless available {o Facebook had the case gone to trial or appeal without Settiement
approval.

The reaction of the Class to the Settlement has been overwhelmingly positive; over
630,000 persons have made claims. Further, there have been only 104 objections (83 short e-

mails, 16 letters and 11 briefs). See ECE No. 335, Of these, the principal objections are 1) the

* Plaintiffs’ Respense to Objections Brief at pages 25-30 explains why even the sole objection
containing any attempt at analysis of the ecconomic valvation of injunciive relief, the

Kazman/Frank obdecti on, is riddled with traccuracies and vnfounded assumptions of fact.
¥
&
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relief does not include a default opt-out or mandatory parental approval for minors; 2} minors
cannot consent to the settlement; 3) the monetary amount offered to the Class is inadequate in
light of the potential statufory damages; 4) the injunciion has no value becaunse it simply forces
Facebook 1o follow the law; 5) there are additional remedies available under the laws of other
States; 63 the release is oo broad, and 7) that counsel’s fee request and the incantive awards are
too high compared to the relief and /or the result of collusion with Faceboeok. Plaintifts will
respond to egach assertion in the accompanying Plaintiffs” Response To Objections To
Settiement And Fee Motion. Here Plaintiffs note, however, none of the objections have merit.

The Court should approve the proposed Settlement.
i, TERMS OF THE PROPOSED SETTLEMENT

The terms of the Settlement are as follows:

A, The Proposed Settlemeni Class
Plaintiffs request that, pursuant to the terms of the Settiement, the Court certify the

following proposed Settiement Class:

(a) Class: All persons in the United States who have or bave kad a Facebook
account at any time and had their names, nicknames, pseudonyms, profile
pictures, photographs, likenesses, or identities displaved in a Sponsored Story, at
any time on or before the date of entry of the Preliminary Approval Order.

(b} Minor Subclass: All persons in the Class who additionally have or have had
a Facebook account at any time and had their names, nickaames, pseudonyms,
protile pictures, phoiographs, likenesses, or identities displayed in a Sponsored
Story, while under eighteen {18) years of age, or under any other applicable age of
majority, at any time on or before the date of entry of the Preliminary Approval
Order.

ASA§816, 117
B. Injunctive Relief
The Parties have agreed to a stipulated injunction that will provide the relief described
below addressing and clarifving the issues of consent, notice and control of the use of the Class
members” names and likenesses. Previously, it was in Plaintiffs” view hnpossible even for a
person who carefully pored over Facebook’s SRRs and Help Pages o discern oxactly what a

“Sponsored Story” was, except that if was plain that Facebook distinguished them from “ads,”

e
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stating expressty that they are “different from ads.” Fx. 34.% In fact. Facebook took the legal
position that Sponsored Stories are not advertisements at atl. >
C. Payments to the Class / Claims Process

Class Members were able to submit a claim for payment from the Net Settlement Fund,
which will be the amount of the Commeon Fund after attoracys’ fees and costs, service awards,
and settlement administration costs are deducted. (AS.A. 84, 1{a)) Class Members who
submitted timely and valid Claims Forms (“Authorized Clammants,” A.S.A§1.1) will receive
paynients, either by check or through sn Automated Clearing House transfer. The excess after
the claims and costs are paié will be distributed to ¢y pres recipients proposed by the Parties
and approved by the Court {the “Cyv Pres Recipients,” AS.A. § 1.8}, or the Court may issue an
order. at its discretion, increasing each Authorized Claimant’s share on a pro-rata basis. As
nofed above, Phuntiffs request that the Court exercise its discretion 1o thus 1ncrease the
distributions te $15 cach, leaving approximately $1.8 million still to go to ¢y pres,

D. Changes to the SRRs and Information on Facebook’s Website and Help Pages

The changes to the SRRy and Help Pages will seek permission for Facebook to place
users’ names and likeness in the advertisements, and finally identify Sponsored Stories as
advertisements. As current users learn of these changes, they will implemnent the new controls,
described below, to stop or limit their appearances in Sponsored Stories, should they so chose.

Within a reasonable thne, not to exceed six months following the Final Settlement Date
{provided the Settlement is approved and the Judgment is final, A.S.A. §1.13), Facebook will
modify Section 16,1 of the SRRs in part to read as follows to clearly seek permission 0 use

names and likenesses:

You give us permission 0 use your name, profile picture, content, and
information in connection with commercial. sponsored, or related content {such

* All references designated only with “Ex.” and a number are citations io exhibits to the

Declaration of Jonathan E. Davis filed in support of the Joint Motion for Preliminary Approval

(ECF Nos. 283-285).

® Facebook in response to Request For Admission, No. 6 [1.6], Set 1 Facebook denied “that

Sponsored Stories are advertisements for members.”) Ex. 22. Jim Squires of Facebook testitied:

“Yes, Sponsored Stories are not ads, 'm not sure what the distinction s 0 members,

advertisers, or anybody else. Sponsored Stortes are not advertiscments period.” Ex. 23, p. 33,
e
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as a brand vou like) served or enhanced by us. This means, for example, that
you permit a business or other enfity to pay us to display your name and/or
profile pictere with yvour content or information. If you have selected a
specific audience for your conient or infonmation, we will respect your choice
when we use it,

If you are under the age of eighteen (18), or under any other applicable age of
majority, you represent that at least one of your parents or legal guardians has
also agreed to the terms of this section (and the use of your name, profile
picture, content, and mformation) on your behalf.

AS.A. § 2.1(a)emphasis added).®
E. Notice and Control: New Teol for Limiting Appearances in Sponsored Stories
The Settlement provides notice and confrols through the addition of new tools or
mechanisms for meaningfully limiting appearances in Sponsored Stories, something that does
nof currently exist. A.S.A. 2.1(b). First, Facebook will create a tool whereby users can easily
see what actions they have taken that have caused them to be in Sponsored Stories, and what
those Sponsored Stories are. Next, Facebook will add a new feature to the site that will allow
users to control which actions and content they will allow o appear 1n Sponsored Stories. Id,
Finally. these settings will allow users (o prevent new appearances in ads from that advertiser,
or from entire categories of interactions and content from appearing 1n Sponsored Stories. Jd.
F. New Information and Tool for Opting Out Minors
Under the terms of the injunctive relief, parents of minor users will be able to visit a
public link on the Facebook website and atilize a tool which will enable the parent to prevent
the name and likeness of their child from appearing in Sponsored Stories.” A.S.A. § 2.1()(H).
Further, if the minor's parent is also a Facebook user, the minor and the parent can use
Facebook to indicate that relationshin, AS A § 2.1(6)(ai), In fact, Facebook wiil encourage

user to do so. Id. Under the terms of the AS A when the parent and minor have confirmed a

® See Weinmann Decl.. 44 14 and 15 for a comparison of the old and proposed new SRRs.
! Currently, this tool only allows parents to prevent the names and likenesses of their children
from appearing alongside “Facebook Ads” Facebook Ads are completely distinct from
Sponsored Stories, and are not & part of Plamtffs® clauns. The injunctive relief negotiated by
the parfies wiil extend this fool t© enable parents to prevent the name and iitkeness of their
children from appearing by Sponsored Stortes. AS.A. § 2.1, Ex. 36 is an exemplar of
what this tool will potentially look hike.

e
PLAINTIFFS” MEMORANDUM IN SUPPORT OF MOTIONTOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT CASENO. CV 1101726 RS




19

st

Case3ili-cv-01726-RS Document336 Fied(G/07/13 Pagelbof 44

parent-child relationship, the Facebook svstem will then allow the parent to utilize the opt-out
teol through their own Facebook account, without obtaining acecess fo thewr children’s account,
ASAL S 2. 1ein-(iit).

The Amended Settlement Agreement requires Facebook 1o add clear, easily
uaderstandable information about how advertising works on Facebook to the “parents” section
ot 1ts Fanmuly Safety Center. It also provides that Facebook shall create and show advertising to
users with a confirmed parental refationship with a minor, directing them (o the Family Safety
Center, and/or other parent-specific resources on Facebook, A.S.A. § 2.1{¢)(dv). Further,
Facebook will for a period of 90 days after settiement, work with Plantffs to identify other
educational information that needs 10 be clarified. Class Counnsel shall alse have the right ©©
request the Court to order a one-time injunctive relief compliance audit, for which Facebook
will pay. A.S AL § 2.1(e}). In this way, not ealy does the injunctive relief help to ensure parents
have the mformation needed o learn about how minor children may appear m Sponsored
Stories, 1t also allows parents (o opt their children out entirely from having their name and
Iikeness appear in Sponsored Stories,

Finally, Facebook wilf add a control in minor users’ profiles that enables each minor user
to indicate that his or her parents are not Facebook users.® 1f a minor indicates that his or her
parents are not Facebook users, Facebook will make the minor ineligible to appear in
Sponsored Stories until he or she reaches the age of 18, until the minor changes the sefting to
indicate his or her parents are on Facebook, or until a confirmed parental relationship with the
minor user 1s estabiished.

G, Plaintiffs” Litigation Costs and Fees
Subijeet to the Court’s approval, Class Counsel subrmitted an application seeking their
attorneys’ fees and costs with respect to the Settlement of the claims of all Settlement Class
Menibers out of the $20 million common fund. A.S.A § 2.5. There is no “clear sailing”
agreement, Class Counsel’s request is for $7.5 million,

H. Service Payments to Class Representatives

“Ex. 30 is a draft “mock up” of what this tool will potentially look like.
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Subiject to Court approval, Service Payments 1n a total amount not to exceed $12,500
will be paid to each of the Class Representatives. A S A § 2.6,
1. Release By Settlement Class Members
The Settlement Class will release the “Released Parties™ from the “Released Claims,”
all as defined in the Amended Settlement Agreement, mcludiag a waiver of unknown claims
otherwise prohibited by California Civil Code § 1542 AS.A 8852, 5.3
J. Notice
The Settlement Administrator published website and posted the Long Form Notice.
AS.A§ 3.3 {a). Notices were sent by email to each Class member (including Minor Subclass
members} for whom Facebook had a valid email address, including persens who previcusly
indicated that they do not wish 1o receive any communications from Facebook. AS.A. §3.3(h).
A summary notice was also published (1) three funes in an insertion in the national Monday-
Thursday edition of the USA Today newspaper, and {(ii) once by transmission through PR
Newswire's UST distribution service. AS.A.L, § 3.3(c).
Hi. STATEMENT OF FACTS AND PROCEDURAL HISTORY
A. Facts Concerning Defendant Facebook, Inc.
As of December 2011, Facebook had over 161 million monthly active users in the
United States.” Ex. 28, p. 44. On January 25, 2011, Facebook officially launched a new
advertising service called “Sponsored Stories.” Ex. 22, Resp. No. 1.3, Facebook created a legal
fiction, refusing to call Sponsored Stories “Advertising” (see footnote 6) in order to obtain
iminunity from some Federal Statutes. Since that time, when a user takes a “social action,” 1.e,
posts, “Likes,” “Cheeks in,” uses an application, or plays a game, and the content relates 1o an
ad campaign in sorne predetermined way, the user’s profile fmage and name may appear along
with content created by Facebook as an endorsement in a Sponsored Story. It does not matter
that the social action may have occurred in the past. A user’s “Like” action taken months, or

gven years, earlier makes a user eligible to appear in Sponsored Stories. Plaintiffs contend that

* As of Angust 31, 2012, 123,868,976 Facebook members had appeared in a Sponsored Story.
Of that number, 19,761,991 are minors. See Decl. of Christopher Plambeck, filed by Defendant
Facebook in support of the Motion for Preliminary Approval (ECF No. 2613,
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Sponsored Stories are paid advertisements shown te some or all of the Facebook “Friends” of
that user. Sponsored Stories fypically appeared in the right-hand column, known as the ad

i
column. '

More recently, Sponsored Stories have been displayed in the Newsfeed column
where they are denoted as “Sponsored.” They do not appear on pages seen by the user whose
identities are appropriated into the ads, See Ex. 7; and Ex. 4. Advertisers pay to have users’
actions turned into Sponscred Stories, using either a cost-per-click ("CPC™) or cost per
impression {("CPM™) method. Thus, there 1s and was a direct connection between Sponsered
Stories and revenue to Facebook.

The Sponsored Steries service s already enabled for all users when they sign up, and
Plaintiffs contend that users are unable prevent their appearance in such ads, much less
completely opt-oni. Ex. 5, pp. 24-26; Ex. 6 p. 140:3-6; Ex. 23, pp. 302:20-303:02. The most
common action that leads to an appearance in 3 Sponsored Story s clicking on a Facebook
“Like” button anywhere on the Iaternet. Reasons for doing so include being able to thereby
take advaniage of some offer or sec content on a page. At any given time. only a single uvser
agreement was in effect between Facebook and all Class members 1n the United States. See Ex.
6, pp. 160:11-168:9; 169:3-1."" That sgreemient applied uniformly to all Class members dunng
the time period in which 1t was in effect. /d. The user agreement has been modified over time,
but only one is in effect at a given time. /d. The terms of use effective during the Class Period
thus far (generally referred to as the Statemeni of Rights and Responsibilities. or “SRR”)."

Plaintiffs contend that none of the operative versions of the SRRz disclosed to users the

¥ These other ads are called “Facebook Ads.” “Facebook Ads” are not the same as Sponsored
Stories. They are sold as distinct products, and have exisied for years prior to the ¢reation of
Sponsored Stories. These ads, when they have social content, also incorporate a user’s name ot
iikeness. The SRRs have included language that spells out that a Facebock user’s name or
likeness may be used in a Facebook Ad with social content. Sce footnote 13, infra; sce
Plaintiffs Response o Objections Brief, filed concumently herewith, at page 16.  Since
Facebook took the position that Sponsored Stories are not advertisements, the SKRs did not
cover Sponsored Stories.
* Facebook’s Amended Resp. And Obj. To Plaintiffs’ First Set Of Interrogatories, Response
to Interrogatory No. 13. Ex. 10
7 See Declaration of Steven R. Weinmann, Exs. § to 13 attaching all operative versions of the
SRRs during the Class Period, and the proposed changes pursuant to the injunctive relief.
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fact that they may appear in Sponsored Stories or sought their consent as to appearances in
Sponsored Stories.'” Plaintiffs further contend that a problem with the voluminous “Help
Center” (hundreds of linked pages) and the Settings arose from Facebook’s failures to notify
users of the addition of Sponsored Stories, who upon visiting the “Help Center” were told “You
can odit your ad privacy scilings through the “Account Settings” hink at the top of any page
within Facebook or by clicking here.” Ex. 35, H a Facebook user clicked on that link, they
were taken to a page where i appeared that they were given the ability fo “opt-out” of
appearing In all advertisements. Users who did this believed that they had successtully
prevented their likeness from being used 1n all ads. However, users who had chosen this option
were still eligible to appear in Sponsored Stories, even though they likely believed they were
nof appearing in any advertisements; the option has no bearing on Sponsored Stories,
Facebook’s “Help Center™ in some areas states that Sponsored Stories are “different” than
Facebook Ads, thus, PlaintiTs allege, feading to further confusion. Ex. 34. Facebook contended
in thas itigation that Sponsored Stories are not ads. See footnote 5, supra.
B. Facts Concerning The Class Representatives

Prior to January 1, 2011, Susan Mainzer uploaded a Facebook Profile picture of herself
that clearly bears her likeness, visibie in Ex. 7. On March 22, 2016, Ms. Mainzer chicked on
the Facebook “Like” button for UNICEF USA. Ex. §, pp. 62:11-16, 72:4-17, 77:23-7T8:12, Ms.
Mainzer's name and profile picture appeared in a UNICEF Sponsored Story on facebook.com
and displayed to her Friends. Ex. 7. She was not paid for her appearance in that ad, or for her
appearance n others since then. BEx. 9, Resp. to Int. Nos. 8, 11,

Prior to January 1, 2011, James H. Duval, a minor at the time, uploaded a Facebook

“ In contrast, as discussed 1 Plaimtifis” Opposition to C.M.D.s” Motion to Intervene (ECF No.
191} af page 15, and more tully in Plaintiffs’ Response to Obiections Brief {pages 11-12), the
SRRs expressly discuss “Facebook Ads™ with social content, and made it clear that a Facebook
User could appear In them and thus was giving consent by using the site. This Is one of the
reasons why Plaintiffs did not bring claims as to Facebook ads with social content, and a reason
why the claims in the CM.D. v. Facebook case are not viable. See Weinmann Decl. Exs. §-13
{attaching versions of SRRs discussing Facebook ads). Facebook fook the position that
Sponsored Stories are not advertisements, thus Plainatt contended that they were not covered
by the SRRx.
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Profile picture of himself that clearly bore his likeness visible in Ex. 1. Mr, Duval appeared in
Sponsored Stories shown to his Friends. Ex. 2. Three days after Facebook launched Sponsored
Stories — eight weeks after he clicked on the “Like” button — Mr. Duval, unbeknownst to him,
began appearing in Sponsored Stories shown to his friends about Coca-Cola. Ex. 34 At no
point did Facehook seck or obtain consent from his parents o use his name or likeness as
required by California Taw. He was not paid for his appearances in Sponsered Stories. Ex. 34

Sometime prior to January 1, 2011, representative “W.T,” a minor at the time, uploaded
a Facebook Profile picture of himiself that clearly bears his likeness in the formm of a
phctograph. On Dec. i1, 2010, W.T. clicked on the Facebook “Like” button for Craftsman, Ex.
I4, On or abont March 20, 2017 W.T. (unbeknownst to him), began appearing in Sponsored
Stories without parental consent. See Ex. 3. W.T. was not paid for his appearance in any of
those Sponsored Stories. Ex. 15, Resp. to Int. Nos, 8, {1

C. Discovery

The discovery m this case has been extensive. There have been 21 depositions taken in
this action, including 7 experis and over 4,263 pages of transcripts. Ams PA. Decl,  29.
These mcluded key personnel of Facebook mnveived m the development of Sponsored Stories
and persons most gualified 1o discuss the workings of Facebook’s systems. /4 at {4 29-30.
Plainafts’ Counsel prepared and served 11 sets of Requests for Production of Documents with
a total of 214 individual requests upon Defendant; 6 sets of Requests for Admission tofaling
249 requests; and 25 Interrogatories. /4. at §f 34-36. The documents produced by Facebook
included “natively produced” PowerPoint, Word, Excel and documents and e-mails totaling
over 200,000 pages. This number does not count responses to third-party subpognas served by
Plaintitfs. Arns P.A. Decl, § 34. Plamtiffs 1ssues subpoenas to five thivd parties, Id. at § 37,

Plaintiffs’ Counsel received, analyzed and responded to 105 interrogatories from
Facebook. Arms P.A. Decl 40, Responding to these interrogatories invoelved extensive
communication with the plaintiffs, verification of their answers, and service of the responses.
The demanding task resulted in over 275 pages of initial and supplemental responses from
named plaintiffs. Amns P.A. Decl, § 40. Counsel received, analyzed and responded to 269
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Requests for Producton of Documents from Defendant; as well as 351 Requests for
Admissions from Defendant, which were reviewed, analyzed and responded to. Id at §f 41-42.
The requests resulied in the production of over 7,000 pages of documents by Plaintiffs. Arns
P.A. Dect § 41.1, Plaintiffs and their guardians have dedicated at least 150 hours of time
staving informed, responding 1o discovery requests and being deposed. Aras PAL Decl, § 28,
D. Settlement Negotiations

Plaintiffs and Defendant Facebook mediated the case at JAMS i San Franciseo before
the Hon. Edward A. Infante, the retired former Chief Magistrate Judge of the Northern District
of Califorma, on March 1, 2012. Plaintiffs’ seftlement conference statement was 231 pages
long and provided a 2B-page long execative summary. Ars P A, Decl, § 2. The case did not
seftle at that time, but the Parties achieved a betier understanding of one another’s position.
Subsequently, fead counsel for both parties continned to negotiate, with the mediator being kept
apprised at all times of the status, /d. at § 4. Eventually a framework for settlement was
developed between Facebook and counsel for Plaintiffs.

E. Procedural History

This action was filed 1 Santa Clara Supertor Court on March 11, 2011, Plantiifs
amended to add a subclass of minors on March 18, 2011, The case was thereafter removed o
federal court on April 8, 201 1. Following sa initial Moticn to Dismiss after removal, Plaintffs
amended the Complaint, the operative Complaint is the Second Amended Complaint.
Facebook filed a second Motion to Dismiss, which raised issues of lack of standing under
Article HI of the Constitution, and that the UCL claim Tails, both based on the mncorrect
assertion that Plamtifis had not alleged any injury, an exemption under the “newsworthy”
exemption of Cal. Civi} Code Section 3344(d). and preemption under the Communications

Decency Act, 47 US.C. § 230 {-“CBA”),M The Motion to Dismiss was denied on December

* Plaintiffs’ responses to Facebook’s arguments on the Motion to Dismiss are responded to as
follows: Iack of Article I standing, Mem. Opp. Dismiss (ECF No. 52) at page 5; Cal. Civil
Code § 3344(d) “newsworthy™ exemption, page 12; First Amendment, page 127 implied
consent to use under the SRRs, pages 15-16; and C.DA. preemption on the ground that
Sponsored Stories are “republications,” pages 20-26.
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16, 2011, with only the claim for unjust enrichment being deemed untenable on the ground that
it 18 not a separaie canse of action. Many of these and other defenses will be available to
Facebook if the case were 1o go o trial, or on appeal shouald the Settlement be rejected.

Plaintiffs filed their Moton for Class Certification on March 29, 2012, and their Reply
on May 3, 2012, The Motion was fully bricfed at the time the Parties” original Term Sheet was
entered into on May 22, 2012, Plaintiffs filed a first motion for Preliminary Approval of
Settlement on June 14, 2012. The Hon. Lucy H. Koh recused herself after the first Motion for
Preliminary Approval and the case was transtferred to the Hon. Richard Seeborg, the motion
was heard on August 2, 2012, and denied without prejudice on August 17, 2012

Following the hearing and Order on the First Motion for Preliminary Approvai of the
settlement, Plaintiffs and Defendants negotialed changes to the Settlement Agreement in an
effort to address the Court’s concerns, fd. at 1 4. This Court conditionally approved the
Settlement, certified the Settlerment Class and awthorized notice to go out (o the Class on
December 3, 2012, Notice was duly seat to 146,617,076 e-muil addresses, and a notice was
published on January 3, 16, and 28, 2013, Weinmann Decl, § 19; Keough Decl., § 4. A PR
Newswire story was also generated on January 3, 2013, and a dedicated website was set up and
has been live to answer guestions since January 2, 2013, Keough Decl., § 4. Through May 19,
2013, the Seitlement Administrator, Garden City Group, received over 18,000 e-mails and
2,227 455 visits to the website. Keough Decl,, 9§ 6.1]1. Class Counsel has received over 11,000
e-mails and over 4,700 phone calls from Class members, and have responded to them either on
the telephone or through e-mails. Oshorne Decl., §14. Only 6,946 persons excluded themselves
from the settiement, less than 0.006 % of the Class. Keough Deci, §i2.
IV. THE COURT SHOULD GRANT FINAL APPROVAL OF THE SETTLEMENT

A, The Settlement Meets AH Requirements For Final Approval

The Ninth Circuit has a “strong judicial policy that favors settiements, particularly
where complex class action Hilgation 18 concerned.” Class Plaintiffs v. Ciiy of Seattle, 935 F.2d
1268, 1276 (9th Cir, 1992). See also Van Bronkhorst v. Safeco Corp., 329 F2d 943, 950 (9th

Cir. 19763 (noting “overriding public interest in settling and quicting litigation”™ that “is
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particularly true in class action suits ... which frequently present serious problems of
management znd expense”) {fooinote omitied). The Court may also consider the absence of
colinsion in the settlement process. Churchill VHL, L.L.C. v. Gen. Elec., 361 F.3d 566, 576 (9th
Cir. 2004).

The scttlement is prima facie fair because it was pegoliated ot arm’s length by
experienced counsel after significant discovery, multiple mediation sessions and months of
intensive settlement discussions, See In re Heritage Bond Litig., No. 02-ML- 1475, 2005 U.S.
Dust, LEXIS 13627, at *16-19 (C.D. Cal. June 10, 2005) {approving settlement and awarding
one-third of common fund as fees). As described above, the settlement was reached only after
significant discovery had been conducied. The Hon. Edward Infante (Ret} oversaw the
mediation and Plaintiffs were represented by Class Counsel with extensive class action
experience, Arns PLA. Decl, 994, 29-39, and Exs .2, 9-13,

On a motion for Final Approval, the settlement must be found to be “fundamentally fair,
adequate and reasonable™ as is required under Federal Rule of Civil Procedure 23{e) and
applicable Ninth Curcuit authority. See Churchidl Vill,, 361 F.3d at 576; In re Mego Fin. Corp.
Sec. Litig., 213 F.3d 454, 488 (9th Ciz. 2000); Officers for Justice v. Civil Service Commission,
688 F.2d at 625,

Assessing a settlement proposal requires a district court to balance a number of

factors: the strength of the plamtiffs’ case; the risk, expense, complexity, and

likely duration of further litigation: the risk of maintaining a c¢lass achion status
throughout the irial; the amount offered in settlement; the extent of discovery

compileted and the stage of the proceedings: the experience aad views of counsel;
.. and the reaction of the class members to the proposed settlement.

In re Mego Fin., 213 F.3d at 458 (citation omitted). The district court also must satisfy itself
that the settlement 1s not the product of coliusion among the negotiating partics. Id. A proposed
settlement “is not to be judged against a hypotheticad or speculative measure of what ouight
have been achieved by the negotiators.” Officers for Justice v. Civil Serv. Comm i of S. F., 688
F.2d 615, 625 (9th Cir. 1982). The court must consider the settlement “as 1™ and cannot rewrite

terms or conditions drafted by the parties. I4. at 630.
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In Class Counsel’s view, the setilement is of great value to the Class, as it provides
relief to address ali of the violations alleged in Plaintiffs” complaint, as well as issues which
came {0 light doring discovery. The setilemeni granis no preferential treatment to the class
representatives or any segment of the class, Hach class member 18 entitled o the same type of
relief. The settlement accomplishes aow - without the risk or prejudical delay associated with
further Iitigation, a wial, or appeals — much of what Plaingffs sought in the lawsuit. See
Alvaradoe v. Nederend, No. 1:.08-¢cv-01099, 2011 U.S. Dist. LEXIS 2326 (E.D. Cal. Jan. 11,
2011 at #1617 (to evaluate the range of possible approval, courts primarily consider the value
provided by the settlement against the claims’ expected recovery if tried). Namerous factors
weigh in favor of the fairness of the settiement.

B. The Strength of Plaintiffs’ Case

If this case continued to be hitigated, the contested factual and legal issues of habiiity
under the state right of publicity and uafalr competition lows, along with contested class
certification issues, would be extensive. Approval of a settlement is proper where “the
settlemnent termos compare favorably {0 the uncertainties associated with continued Litigation
regarding the contested issues in this case [including where] the Settement provides Class
Members with a meaningfisi business resolution regarding confested issues.”  NatT Rural
Telecomms. Coop. v. DirvecrTV, Inc., 221 FR.D. 323, 526 (C.D. Cal. 2004).

C. Risk, expense, complexity, and likely duration of further litigation

“In most situations, uniess the setilement is clearly inadequate, its acceptance and
approval are preferable to lengthy and expensive lifigation with uncerfain resuits”  Id,
{citations omitied). The proposed Settlement Agreement is not “clearly inadequate,” given that,
arnong other things, 1t provides substantial injunctive rehief which will be in place for vears and
that specifically addresses all claims raised by Plaintiffs, and a Settlement Foand of $20 million.
Comparing the uncertainties of future litigation against the risks detailed below, setilement on
the terms proposed is clearly warranted.

As to the risk of continued lifigation, and as also set forth in Facebook’s brief in support
of the Joint Motion, Plaintiffs faced significant risks in pursuing these claims, including, infer

T
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alia, numerous factors which made it apparent that litigation of these issues would continue to
be hotly contested, perhaps for many years in the appellate courts. Further, the issues of class
certification, implied consent, and minor consent {particularly in light of the transfer order from
the Southern District of {llinois i £ K. v, Facebook, inow C.M.ID. v. Facebook, No. 12-cv-
01216-R81 by Judge Patrick Murphy, applying the Facebook Statement of Rights and
Responsibilities to minors) present challenges for Plaintiffs to ultimately prevail on in the end,
Id. atf 48.

The foliowing arguments which Facebook has made and which it could make on

summary judgment or at {rial should the case continue represent risks of litigation:

o The defense of implied consent. The continued use of facebook.com by members,
Facebook has argued, has led to mcreasmg amounts of awsreness by members of
Sponsored Stories by virtue of the menbers having seen such ads, raising the possibility of
a finding of implied consent.

» Facebook Members’ use of pseudonyms as opposed to thelr actual (Jegal) names and the
posting of images as “profile pictures™ which are not the likeness of the individual Class
members.

s The contention (rejected by the Judge Koh on the Motion to Dismiiss, but available for
summary judgment or appeal) that the claims are preempted under the Communications
Decency Act, 47 U.S.C. § 230 (“"CDA”), and that the “newsworthy” exemption of Cal.
Civil Code § 3344(d) grants an exception to the consent requirement of subdivision (a}, for
use of 4 hkeness “in connection with any nows, public affairs, or sports broadeast or
account, or any political campaign.”

¢ Facchook has raised a defense under the Children’s Online Privacy Protection Act, or
COPPA, 15 U.S.C. § 6502, in other matters and could raise the defense in this case. /d. °

¢ Class certification aiso posed a potentially difficult hurdie. In its opposition to the Motion
for Class Certification, Facebook arpued that Caltfornia Civil Code § 3344 was not
mntended by the Legisiature 1o be broughi as a class action.

* Co-counsel n the CM.D. case lost on the issue of COPPA precimplion as (o minors between
the ages of 13 and 17 in a demurrer in David Cohen v. Facebook, No. BC 444482, Superior
Court of California, dated December 13, 2011, Wemmann Decl., BExs. 6, 7. That action was
then dismissed without prejudice. fd., Ex.7.
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s Californiz Civil Code § 3344 also includes a prevailing party aftorneys’ fees provision.
Facebook has pursued such claims in other cases.'®

The potentially enormous statutory penalties available, also presented g further potential
defense for Facebook. If Plaintiffs were able to achieve a judgment for such an amount in
iitigation, it would creaie a due process issue for Facebook to appeal, as discussed below.

D. Valuation of Statutory Damages for Purposes of Settlement

In evaluating the Amended Setilement, Plaintiffs considered the value of the statatory
damages provided under Cal, Civil Code § 3344, which are §750 per violation. Given the size
of the Class a2 over 130 million, and assuming each of the 150 million Class Members were
each in only one Sponsored Story, the damages would be in excess of $112,500,000,000. There
are, however, significant potential problems with proof as to Plaintiffs” entitlement to these
damages and the viability of Facebook’s other defenses, which justify a discousnt for settlernent.

The Hon. Lucy Koh held on the Motion to Dismiss that Plaintiffs must prove actual
damages first before being entitled to seck the statutory damages under Cal. Civil Code § 3344,
and that plaintiffs do not have a vested interest in receiving the statutory penalties. Fraley v
Facebook, 8330 F. Supp. 2d 785, 809-811, 812 (N. D. Cal. 2011} Proving such damages was
yel another hurdle which Plaintiffs faced, and which bears directly on their ability to secure the
statutory penalties under § 3344, Furthermore, as the Hon. Edward Infante (ret) noted in his
declarauon m support of the Settlement, the potentially enormeous stawtory damages kead o a
due process problem, which would be a great risk of continued htigation. Decl. of Edward
Infante, Arns P.A. Decl Ex. 2 at §18; (ECE No. 286); see also BMW of N. America v. Gore, 517
U.S. 559, 575, 116 S.Ct. 1389 (1996) (holding that courts must consider the proportionality of
punitive damages awards to the harm suffered).

E. The Total Amount Achieved by Plaintifts In Settlement Supports a Finding That it
is Fair and Reasonable,

* Facebook sought attorneys’ fees of over $700,000 in another Civil Code § 3344 action before
this Court, and also sought fees in a similar dismissed State Court action. Weinmann Decl.,
Exs.5 and 6. While Plaintiffs deny that any of Facebook’s contentions have any merit, these are
still risks snherent in further hitigation, particularly in cases such as this in which there are
numerous 1ssues of first impression.
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The Amended Settlement Agreement merits final approval given that, among other
things, it provides for a common Settlement Fund of $20 million (less attorneys’ fees,
administrative fees, costs, and service awards), which will include at leass $11.2 million either
distributed to the Class or to ¢y pres. and myjunctive reliel which squarely addresses the key
issues in Plaintiffs’ Complamt, which will be in place for two years., AS.A. §2.1. The
injunctive relief adds further value and can be assigned a dollar value in several ways, as
detazled below. Under the “real option” method, that value is in the range of $145.1 million to
$57.4 million, depending upon the cost assoclated with exercising the option. Alternatively,
control of the “asset” of the friend-endorsements is approximately $9.4 million per month {or
approximately $226 million for the two-vear life of the injunction)}. Finally, Plainfiffs contend
that Class members would value the new rights being worth at least §1.

The common fuad is worth $20 million, and the injunctive relief is of substantial value

to the Class and the pubtic of a further $57 .4 million to $143.1 million,
In assessing the consideration obtained by the class members in 8 class action
settlernent, “[ilt is the complete package wken as a whole, rather than the
individaal component parts, that must be examined for overall fairness.” In this
regard, it is well-settled law that 4 proposed settiement may be acceptable even
though it amounts to only a fraction of the potential recovery that might be
available to the class members at trial.

Nar'l Rural Telecomms. Coop., supra, 221 F.R.D. at 327 (citations omitted). Plaintiffs have
taken into consideration the substantial risks of continued litigation in arriving at the monies

that are being offered in settiement to the Class and the scope of the injunctive relief obtained.

F. Calculation of Additional Revenue / Class Member’s Damages for
Misapprepriation of Right of Publicity In Valuing Past Damages

In assessing the settlenient value of the case, Plaintiffs took into consideration the actual
damages suffered by the Class members when they were deprived the value of therr
endorsements in Sponsored Stories. Plamtitfs contend that the actual market value of their
endorsemenis in a Sponsored Story is the difference between what advertisers were willing to
pay Facebook for a friend-endorsed ad (e.g., a Sponsored Story) and a standard ad with no
endorsement.  This represents the premium that adventisers place on friend endorsements.

)
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Class members were deprived of this amount upon the use of their endorsements,”’

This value is measurable because friend-endorsed ads have a higher market value among
advertisers than non-friend-endorsed ads. Arns P.A. Decl Hx. 7. 4 8a; Ams P.A. Decl Ex. 6,
Hila; Ams P.A. Decl. Ex. 3, § 7b.7¢,7m. Facebook is able 0 obtain additional revenue from
advertisers because of the Plaintffy” appearance in the ads and the accompanying apparcat
endorserment by Plaintiffs; this is the commercial market value of the Member's endorsement,
Arns P.A. Decl Ex. 7, [ 8b, 8o, 8p, 8q; Arns P.A. Decl Ex. 6, {11e. The deprivation of that
value belonging to Class Members by Facebook {due fo misappropriation and the denial of the
right 1o negonate for it) is the Class Members’ injury. The additional revenue Facebook
achieved through Sponsored Siories versas standard ads represents the amounnt Class Members
would have been able {0 negotiate for had they been given the opportunity. Arns P.A. Decl Ex.
7.9 8q. According to Plaintiffs’ marketing expert Gary Frazier, the amount of such payment
would be proportional to the relevance of that person’s endorsement to the audience o which
the ad is shown. Arns P.A. Decl Ex. 6,4 114,

One method Plaintiffs employ 1o calculate damages 1s o assign a value of one-half of the
valee of the revenue for the actual ad campaign to the Standard Ad. The basis for this 15
Fuacebook’s many public statements that “Ads shown with the names of people’s friends are
twice as effective as those without.”'® Thas, from these statements it can be inferred these ads
are more valaable than standard ads. Arns P.A. Decl Ex. 5,99 7m, 1, 0. As of August 31, 2012,
a total of 123,868,976 users had appeared in Sponsored Stories, generating fotal revenue of
§233,792,612, See Declaration of Christopher Plambeck ISO Joint Motion for Final Approval
(BECF No. 261). Assuming the incremental value of the user’s endorsement is 50% more

effective, as Facebook has stated, then actual damages caleulated by this approach, taking half

" The determination of damages is complex and Plaintiffs refer the Court to and incorporate by
reference their Memorandum 1n support of the Joint Motion for Preliminary Approval (ECF
No. 280} (particularly pages 17-23) and the supporiing declarations of Gary Frazier, David
Taber, Richard Drogin and Fernando Torres (RSA P.A. Decl. Exs. 5-8 ECF No. 287).
* One examople is Facebook™s “Guide to the New Facebook Ads Manager,” which claims “Ads
shown with the names of people’s friends are twice as effective as those without...”
Weinmann Decl, Ex. 14, The empirical claims of the Nielsen Company, working in
partnership with Facebook, support these assertions. Weinmarm Decl,, Ex. 15,
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of the revenue from Sponsored Stories and dividing it among the Class members (and assuming
one Sponsored Story per Class Member), actual damages were $0.94 per class member.,

Another method of calculating actzal damages is to nse the click-through rate (“CTR"),
a ratio Facebook fracks and records, Arns P.A. Decl § 20. The CTR is the ratio of the number
of times an ad is clicked to the total number of times the ad is shown, Aras PA, Decl BEx. 7,9
8f. For example, a 0.2% CTR would mean the ad was clicked on twice in a thousand showings,
or “umpressions.” Plaintitts® expert David Taber, who has extensive experience m onhine
advertising, conlirms that CTR is the most commonly used and consistent metric employed by
advertisers when valuing online ad campaigns. Ams P.A. Decl BEx. 5, Y 7g-t; Ams P.A. Decl
Ex. 7. 94 8d-f; see also Ams P.A. Decl. Ex. 4, sub Ex. 2, pp. 40:20-42:5; 41:24-42:5.

Fernando Torres, Plaintiffs’ expert in the economic valuation of rights to publicity,
created a formula which can be used to calculate the value of the “friend endorsement” and
hence the class members' damages. Arns PLA. Decl ExC 7. Knowing that advertisers would seek
out and pay more for an ad with a higher CTR, Mr. Torres compares the effectiveness of
Sponsered Stories ads to that of standard ads.” Id. at 99 8i, 8. Torres expresses the added
effectiveness of Sponsored Stories ads as the “incremental revenue” Sponsored Stories
generate. Applying this concept to the number of users who had appeared in Sponsored Stories
up through August 2011, the “actual damages™ calculated by this approach for a typical Class
member is approximately $1.45 per user. Torres Decl. Regarding the Value of Injunctive
Retief, (ECF No. 282). Plaintiffs” expert statistician Dr. Richard Drogin found that Facebook
matntains all data he would need to determine damages avatiable to each class member on 3

class-wide, per-plaintitt, or per-ad campaign basis. Ars PLA. Decl Ex. &, 4 5-16.

(. This Case Presents Circumstances Appropriate for Cy Pres Distribution for
Unclaimed Soms

As noted above, based on figures provided by Facebook, the average additional revenue

that [Facebock is caleunlated to have earned per class member was only approximately $1.45,

¥ “Facebook Ads™ are another ad product that appears on Facebook's website, but in some
instances do not contain a user's name and likeness, and are therefore a good stand-in for the
hypothetical “Standard Ads.” Id. at § 8v.

2
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Thus, the amounts offered of 310 to 315 to the claiming Class members was not
disproportionate to the damage suffered by the vast majority of class members. However, over
614,000 persons made claims, and thus $6.1 to $9.2 million wiil actually be distributed to class
members.

Plamtiffs believe that since the claims rate {o the clamuag Class members, plus the
amount requested for attomeys” fees and costs does note exhaust the Settlement Fund, a oy pres
award of the remaining funds, which will be over $2 milkion, to the suggested recipients will
provide the next best relief to benefit the Class, rather than increasing the amounts fo the
claiming Class Members above $15. The Court of Appeals for the Ninth Circuit, and other
jarisdictions, have recogmized that the use of ¢y pres o fuwrther the interest of a class is
warranted in appropriate circumstances - even where that is the only relief. See Carala v
Resurgent Capital Services LP,, No. 68CV2401 2010 115, Dist. LEXIS 63501 (5.D. Cal. June
22, 20H)) ¢y pres only settiement approved where the amounts available to the Class woukd
have been trivial when divided among the class members), Six (6) Mexican Workers v, Ariz,
Citrus Growers, 904 F2d [301, 1305 (9th Cir. 1990) {"when a class action invelves a large
number of class members but only a small individual recovery, the cost of separately proving
and distributing each class member’s damages may so0 outweigh the potential recovery that the
class action becomes infeasible ... ¢y pres distribution avoids these difficulties ... federal
courts have frequently approved this remedy in the settlement of class actions where the proof
of individual claims would be burdensome or distribution of damages costly.™}

Circutt and District courts across the country have noted their approval of or adopted
the “infeasibility™ test {the use of ¢v pres awards where monetary damages are infeasiblke) and
approved settlements which consisted of “ev pres only awards”™ in hieu of damages, or awards
of ¢y pres where funds available wouald not resalt in meaningful individual awards even if large
in the aggregate. See [z re Pharm. Indus. Average Wholesale Price Litig., 588 F.3d 24, 34 (st
Cir. 2009y, In re Holocaust Victim Assets Litig., 424 F.3d 132, 146 (2d Cir. 2003).

In Bovle v. Giral, 820 A2d 561, 569 (D.C. 2003}, an antifzrust case concerning vitamin
products, the District of Columbia Court of Appeals approved a ¢y pres only award fo

25
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organizations promoting the health of District of Columbiza residents where only 31 would have

been available for each Class member. The Court of Appeals noted:

Such distributions, mncluding the entire amount of the consumer settlement fund
rather than just the residue, are being used or advocated increasingly where
direct distribution of settlement funds to individual class members is unpractical;
and where Important consumer 2oals, such as disgorgement of ill-gotien gains
from and deterrence of fature over-pricing and manipulation of market allocation
by the offendmg entities, can be achieved [...]. We are satistied that the fund will
benefit consunrss,

Id. at 569 (emphasis added). See also In re Heartland Payment Svs., Inc., No. (09-2046 2012
U.S. Dist. LEXIS 37326 {S.1. Tex. March 20, 2012) (approval of a ¢y pres award of $1 million
in settlement where only 290 valid clams out of 8 class of 130 million persons whe had
suffered from a data security breach by hackers as to their payment cards). Thus, cv pres
awards have been approved where the benefit to the Class will result, after whatever
distnbution is practicable is made, even if distribution of the remainder was not technically
impossible.  Distribution of the remaining funds, after an increase of the distribution to
claiming Class Members to $15, is thus appropriate and a benefit o the rest of the Class.

This Court approved the distribution of ¢y pres to a privacy foundation as the primary
relief in Lane v. Facebook, No. 08cv-3845 RS 2009 WL 2076916 (N.D. Cal. May 24, 2010y,
aff 'd, 2612 US App. LEXIS 19767 (9th Cir. Sept. 20, 2012). Despite Lane being an ail ¢y pres
settlement, the benefit to the class was considered so beneficial 1o the class the Court awarded a
multiplier of 2.0 to the fees for Plaintiffs” counsel. As noted, other courts have also endorsed
the use of v pres in lien of damages awards, where i 15 impracticable to distribute monies to
them. See In re Mexico Money Transfer Litig., 164 ¥, Sapp. 2d 1002 (N.D. [IL. 2000} (54.6
million in ¢y pres. A ¢y pres distribution would be appropriate.

The Ninth Cicuit in Lane noted that the fact that the claims of some class members
might be more valuable than others did “not cast doubt on the district court’s conelugion as o
the fairaess and adequacy of the overall settdement amount o the class as a whole.” Furtber, it

noted that:
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a class-action settlement necessarily reflects the parties’ pre-irial assessment as to
the potential recovery of the entire class, with ali of its class members’ varying
claims. So even if some of the class members in this case would have successful
claims for $2.500 in stawutory damages under the VPPA, those individuals
represent, o use the candid phrasing of Objectors, "only a fraction of the 3.6
milhon-person class.” Their presence does not in iself render the settiement
unfair or the §9.5 million recovery among all class members too low.

Lane, at ¥25-26 (emphasis In original} (citation omitted). Stmilarly here, the fact that only a
perceniage of the Class will receive between 35 and 10 in cash does not render the amount in
seitlement - here more than $12.5 miilion less administration fees and costs potentially
distributed to the Class -~ too tow, even in light of the $750 statutory damages provision in Cal.
Civil Code. § 3344, Most Class members” actual damages will be below a dollar, To the extent
that certain Class members do not recetve a cash payment, they are stll receiving the benefit of
the mjunctive relief changes and the impact on the online industry that the Jawsuit will bring,
Further, persons who believe that they bave viable claims for more can opt out and bring a

separate suit, as the Ninth Circuit noted m Lane.

H. The proposed cy pres recipients are appropriate under the Ninth Circuit’s
standards

Ninth Circuit case law has held, “lcly pres distributions must account for the nature of
the plaintiffs’ lawsuit, the objectives of the underlying statutes, and the interests of the silent
class members, including their geographic diversity,” Nachshin v, A, O.L., LLC, 663 F.3d 1034,
1036 (9th Cir. 20113 {citing See Six Mexican Workers v, Ariz, Citrus Growers, supra, 904 F.2d
at 1307-8 {emphasis added)). The proposed recipients meet each of these requirements. The
proposed ¢y pres grants here will be used to address issues of the commercialization of
personal information online, and will go to organizations which are involved in educational
outreach that teaches adults and children how fo use social media technologies safely. or are
mvolved in research of social media, with a focus on critical thinking around advertising and
commercialization, particularly of the commercialization of children. They will be of use to all
Facebook users and chiidren and pareats nationwide.

1. The Court Should Place A Value On The Injunctive Relief

Py
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Couris in several actions have recognized the value of injunctive relief in approving
class actions and atforneys’ fees based thereon. See White v. Experian Information Solutions,
2011 US. Dist LEXIS 79044 (C.D. Cal. July 15, 20115 {where the primary relief was
injuncive relief to “retroactively update the credit files™ of class members, the District Court
used a 1.9 muluplior to award fees of $5,671,778); McCoy v. Health Net, Inc., 569 F. Supp. 2d
448 {(D.N.]. 2008y, In the case of In re Bluetooth Headset Products Liability Litigation, 654
F.3d 535 (9th Cir. 2011) the Court of Appeal indicated it will consider justifying attorney’s fees
based on imjunctive relief if the District Court has assessed a value for it.” While the
Settlement can and Plaintffs contend should be approved even if a value 15 difficult fo be
placed on the injunctive relief, the Counrt should assign a valae to the injunctive relief obtained.
Plaintiffs here have obtained relief beyond what would be attainable at trial In new protections

for minors and changes on Facehook’s website,*!

The notice and control components of the
injunctive relief provide the vsers with the ability to see what Sponsored Stories they have
appeared 1n, and to preciude further such appearances on an advertiser-by-advertiser or
categorical basis, AS.A. 2.1{h), none of which 18 currently possible. Furthermore, the relief

provides new tools for opting nunors out of Sponsored Stories altogether, and gives parents

** The circumstances of Bluetooth were quite dissimilar to this case. The Court of Appeals
noted in a fooinote that the value of the injunctive rehief “is not apparent to us from the face of
the complaint. which seeks to recover significant monetary damages for alleged economic
injury, nor from the progression of the setilement falks, the last of which occarred after
defendants had voluntarily added new warnings to their websites and product manuals.”
Biuetooth, 634 F.3d at 945, n. 8. Here, Faccbook has not yet instituted the changes provided for
in the ASA Agreement, and those changes are far more significant than those in Bluetooth,
including the tools to actually stop appearances in ads and an opt-out for minors,

*! Courts have also acknowledged injunctive relief often generates substantial benefit to class
members and the public at large through publicity gasnered by settlements. See Viccalno v
Microsaft Corp., 142 F. Supp. 2d 1299, 1304 (W.D. Wash. 2001)("z]s a result of this case and
the large amount of publicity surrounding it, many emplovers have been advised to carefully
ensure their workers are properly classified...); see also New England Carpenters Heulth
Bengfits Fund v, First Databank, Inc., 2009 US. Dist. LEXIS 68419 (D. Mass. Aug. 3,
2009 future injunctive relief resulted in rolling back certain drug prices); In re Currency Fee
Antifrust Litigarion, 263 FR.D. 110, 124 (S.D.NY. 2009} (court held that the injunctive relief
was ameng the factors that “weighled] strongly in favor of the settiement.”). In the present
settlement, other online advertisers are on notice that they cannot mislead users or

misappropriate their right of publicity. The social value of this should not be 1gnored.
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controls to do the same. A.S.A, § 2. 1{c)(ii1). The relief also changes the language in Facebook’s
SRRs, removing all ambiguity about whether users’ permit Facebook to use their names and
profile pictures in Sponsored Stories. See A8 A § 2.1 ().

For a1l of the reasons set forth more fully in Plaintiffs’ Motion for Attorneys’ Fees, and
in the accompanying Response to Obijections Brief, the Court should consider the value of the
injunctive relief and approve Class Counsel’s Fee Request.

J. Methods of Valuation of the Injunctive Relief

Plaintiffs in their preliminary approval brief offered alternative methods for assigning a
dollar value to the ability of the Class members to control the use of their endorsements in
Sponsered Stories. These included the Real Option Vahuation method, Fair Market Valuation
and Minimum Valuation.

Real Option Valuation: Real option valuation 15 a financial (ool used to determine the

value of a person’s right to undertake or not undertake a certain activity, as explained in detail
by Plaintiffs’ expert Dr. Phillip Allman in his declaration ia support of the Motion for
Preliminary Approval. The injunctive relief in this case grants the Class members the right to
exercise or not exercise control over the use of thewr endorsements. Under the real option vadue
analysis, this right is viewed as a right to sell a “call option” for the endorsement. The cail
opiion can be sold in the marketplace of social media outlets. A commonly known marketplace
for the purchase and sale of endorsements on social networks may not be apparent. Allman
Decl. in support of Preliminary Approval (ECF No. 281), 416; Torres Decl. in support of
Preliminary Approval (ECF No. 282), §13. There 15, however, substantial evidence that such a
marketplace is blossoming and, in some cases, users can currently seli such endorsements. /d.
The analysis calcalates the value of the imunctive relief by considering the “spot price”
of the asset underiying the option (a single user’s endorsement, determined 10 be $1.55) and the
“velatility” of the underlying asset’s value {variability of the price of the asset, determined to
be 54} Allman Decl. § 10: 4 19, With these mputs, Dr. Allman calculates results in a range of
possibie values for the control of the endorsements. Specifically, the value ranges from $1.17
per user to $0.46 per, depending on the cost to the user of exercising the option and bringing
S
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their endorsements to market. Multiplying these figures by the number of Class members over
the 24-month life of the injunction for the entire Class in the aggregate, gives a range of values
of between $145.1 mitlion to $57 .4 mittion. #d., 4 20.

Fair Market Value Method: Alternatively, the Court ¢an consider the valoe of the

injunctive selict as measured by the cstablished fair market value of the Class members’
endorsements. The fair market value method recognizes that the Class members’ endorsements
have a value established in the marketplace by what the advertisers would be willing to pay for
Sponsored Stores “inend endorsements” over what they would pay for a Standard Ad. The
injunctive relief gives the Class members control of their endorsements, thereby generating
incentives for advertisers who want to use the endorsement to enhance the enticements offered
to get users to “like” things or otherwise take actions that can lead to Sponsored Stories.

Mr. Torres further explained the value of Plamtiffs' imjunctive relief.  As discussed
above, the value of the past “actual” damages for the Class members was caleulated based on
the added value of the endorsements for Sponsored Stories campaigns that were sold. The class
members now by virtue of the injunclive relief changes have the opportunity, by using the new
features to conirol the use of what is essentially a $9.4 million/month advertising asset. Torres
Decl, 9412, 15. Based on this determination, the value of the injunctive relief is $226 million
at a minimum for the next 24 months alone. Id. ar §15,

Minimum Valuation: Finally, the injunctive relief provides class members a reputation

management tool for their Facebook accouni. Plaintiffs believe that as there is an established
value for reputation management services, the new tools and mformation provided through the
injunctive relief 1s worth at Jeast $1 on average to each Class mesnber, Since there are over 150
miilion class members (the number of Facebook users increased from 123 million after
Preliminary Approval), that places the value of the injunctive relief at least $150 million.
K. The Service Awards to the Class Representatives are Reasonable

Plaintiffs have requested and Facebook has agreed to pay service awards totaling
$37.500, subject to court approval, which includes $12.500 for each of the Class
Representatives. A.8.A. § 2.6, Class representatives “are eligible for reasonable incentive
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pavments,” afier consideration of relevant factors, including the actions the representative has
taken to protect the interests of the class and the degree to which the class bas benefited from
those actions. Staton v. Boeing Co., 327 F.3d 938, 977 (9th Cir. 2003). Plaintitfs have assisted
in responding to voluminous documentary discovery about their personal hives, had their
depositions taken at length, and monitored the progress of the action and mediation and should
be rewarded for taking the initiative to file the action, and for their role 1n reaching a Settiement
providing for valuable relief to the Settiement Class. Ams P A, Decl,, § 28. Plaintifts Mainzer,
Duval and W.T. have expended an estimated 150 hours related to their duties in this matfer.
Arns P.A, Decl 4 28.

Iy addition, Plaintiffs by litigating this case potentially exposed themselves 1o massive
altorneys fees and costs under the fee shifting provision in Civil Code § 3344. Ams P.A. Decl.,
4645 Furthermore, Facebook’s lawyers attempted to use this to intimidate all Class
Representatives during depositions, repeatedly asking cach Class Representative if they were
aware they could be lable for Facebook’s fees and costs, Weinmann Decl., Exs, 1 (Maizner Tr,
at 27:30-2%) and Ex. 2 (W T Tro st 173:16-19; 174:11-13). This was not an idle threat, As
noted above 1 footnote 16, Facebook has sought fees in the hundreds of thousands of dollars 1
other actions under Civil Code § 3344. Indeed. the Ninth Circuit has approved incentive awards
to class representatives that far exceed the modest award proposed by Plaintiffs, $12,500 each.
Staron, 327 F.3d a1 976-77.

L. The Response of the Class

“It 15 established that the absence of a large number of objections to a proposed class
action seftlement raises a strong presumption that the terms of a proposed class settlement
action are favorabie to the class members.” Naf'l Rural, 221 F.R.ID. at 529 {citing cases),
agecord In re Lucent Techs., Inc., Sec. Litig.. 307 F. Supp. 2d 633, 644 (D.N.J. 2004) ("“The

absence of objections from the overwhelming majority in response fo the Notice fo Class

“ An iacentive award is particularly appropriate where class represeatatives have altracted
significant media aftention and notoriety as a result of the litigation. See, e.g., Wilson v.
Airborne, Inc., No, EDCV 07-770-VAP {OPx)}, 2008 1S, Dist. LEXIS 110411, 2068 WL
3854963, *13 (C.D. Cal. Aug. 13, 2008},
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Members should be considered in approving the Settlement.™); In re Sumitome Copper Litig.,
189 FR.D. 274, 251 (5.D.NY. 1999 {“the absence of substantial objections and relative
absence of opt-outs strongly favors approval”) (citing cases). Here, the response from Class
members has been overwhelmingly positive. Out of the nearly 146,617.076 e-mails delivered fo
Settlement Class Members (Weinmana Decl,, § 193, and also after pubhication Notice, only 104
objections to the settioment were filed.  Further, only 6,946 Class members excluded
themselves, Id.. § 2. In addition. as noted above, 614,994 persons made claims, thereby
expressing their approval.

M. The Experience and Views of Counsel

“‘Great weight’ is accorded to the recommendation of counsel, who are most closely
acquainted with the facts of the underlving litigation. This is because ‘parties represented by
competent counsel are better positioned than courts to produce a settfement that faurly reflects
cach party's expected outcome in the litigation,” Thus, “the trial judge, absent fraud, collusion,
or the like, should be hesitant o substitute its own Judgment for that of counsel.”™ Nat'l Rural,
221 FR.D. at 528 (citations omitted). The basis for such reliance is that “[plariies represented
by competent counsel are better positioned than courts o produce a settlement that farly
reflects each party’s expected outcome in htigation.” In re Pacific Enters. See. Litig.. 47T F.3d
373, 378 (6th Cir. 1993). Indeed. absent fraud, collusion, or the like, a district court should be
hesitant to substitute its own judgment for that of counsel when evaluating a proposed
settlement. F.g., McNary v. Am. Sav. and Loan Ass’a, 76 FR.D. 644, 649 (N.D. Tex. 1977}
{(“Courts have consistently refused to substitute their business judgment for that of counsel,
absent evidence of fraud or overreaching™),

Class Counsel in investigating this action thoroughly, has demonstrated a high degree of
competence in the litigation of this case, and strongly believes that the Settlement is a fur,
adequate, and reasonable resolution of the Settlement Class’s disputes with Defendants and is
preferable to continued litigation. Ams P.A. Decl, 44 56 69. There is no evidence of fraud or
coliusion in the settlement negotiations, which were conducted at arms’ length, before Judge
Infante, a respected retired Judge for the California Superior Court and experienced mediator

w i}
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with JAMS. Ams P.A. Decl, 4 and Ex. 2. Accordingly, Plaintff respectiully requests that the
proposed Settlement Agreement be finally approved.
V. THE CLASS WAS GIVEN ADEQUATE NOTICE

Before finally approving a class settlement, “[tJhe court must direct notice in a
reasonable manaer to all class members who would be bouad by the proposal.” Fed. R, Civ. P,
23{e). What constitutes reasonable notice depends on the circumstances of the case. See id,
Courts have broad discretion in fashioning an appropriate nofice program. In re Gypswn
Antirrust Cases, 565 F.2d 1123, 1127 (9th Cir. 1877) (finding matters of notice are “left to the
court’s discretion to be dictated by the circumstances of each case.”) {cifation omiitted).
Generally, notice is acceptabie if # “describes the terms of the settlement in sufficient detail to
alert those with adverse viewpeinis to investigate and to come forward and be heard”
Churchill Vill., LLC v. Gen, Elec., 361 F.3d 566, 375 (9th Cir, 2004) {quotation omifted).

The notice plan provided Class members with individual notice by email, See AS.A, §
3.3, This resulted mm 146,617,076 emails being sent to Class Members, Weinmann Decl. § 19,
Facebook also caused a summary of the settlement terms {o be published (i) three times i an
msertion In the national Monday-Thursday edition of USA Today, and (i) once by
transmission through PR Newswire’s US| distribution service. A8 AL, § 3.3(c)

The form of notice proposed by the parties was found by this Couwrt to comply with the
requirements of Fed. R Civ. P. 23(c)(2}B). Class members had 60 days after notice went out
1o opt out or exclude themselves from the Class. AS.A. §3.6. Notice of the proposed settlement
was also provided to the appropriate Tederal official and the appropriate State officials of all 30
states, as required by the Class Action Fairness Act. 28 US.C. 8 1715, ASA § 3.4,

Vi,  THE PROPOSED SETTLEMENT CLASS SHOULD BE CERTIFIED FOR

SETTLEMENT PURPOSES AND PLAINTIFES' COUNSEL APPOINTED AS
CLASS COUNSEL

The Court should determine that the proposed seitlement class meets the reguirements
of Rule 23, See Amchem Prods., Inc. v, Windsor, 521 ULS. 5391, 619-20 (19973 MANUAL FOR
CoMpLEX LITIGATION (FOURTH) § 21.632 (2012), The presequisites [or certifying a class are (1)

numerosity, (23 commonality, (3) typicality, and {(4) adequacy of representation, each of which
i
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18 satisfied here. Sze Fed, R. Civ. P. 23{a). Plaintiffs bear the burden of establishing that all four
requirements of Rule 23(a) are met, as well as one requirement of Rule 23(b). Zinser v. Accufix
Research Inst., Inc., 253 F.3d 1180, 1186, amended by 273 F.3d 1266 (9th Cir. 20601). Whether
or not {0 certify a class is within the broad discretion of the Court. Li v, A Perfect Franchise,
Inc., No. 5:10-CV-01189 2011 U.S, Dist, LEXIS 114821 (N.D. Cal. Oct. 5, 2011} at ¥20-21,
Id. Plaintiffs seck certification of a Class under Fed. R, Civ, P. 23(b}3). as questions of Jaw
and fact predominate over any individual issues
A. Numerosity is Satisified

“The prerequisite of mumerosity is discharged if “the ciass is so large that joinder of all
members is impracticable.”™ Hanlon v. Chrysler Corp., 150 F3d 1011, 1019 (9th Cir. 1998}
Facebook stated that as of Aungust 31, 2012, approximately 123 million users who fit the
Phuntiff Class definition had appeared in at least one Sponsored Stories ad. See Declaration of
Christopher Plambeck, § 7. Of that number, 197 muliton 1t the Subclass of Minors definition
of minors, fd. This number far exceeds the numbers where the joinder of the members of the
class action is impractical beyond any doubt. See Hanlon, 150 F.3d at 1019,

B. The Claims are Typical and There is Commonality Under Rule 23(a)

Rule 23(2)(3} requires that the claims of the representative plaintiff be typical of those
of the class. Commeonality and typicality “tend to merge,” such that factors that support a
finding of commonality also support a finding of typicality. Gen. Tel Co. of the S.W. v. Falcon,
457 U.S. 147, 157 n.13 (J982). "The test of typicality i1s whether other members have the same
or simtlar injury, whether the action is based on conduct which i3 not unique o the named
plaintitls, and whether other class members bave been injured by the same course of conduct.”
Hanor v, Dataproducts Corp., 976 ¥F.2d 497, 508 (9th Cir. 1992} {citation omitted).

Plaintiffs’ claims are typical of the Class they seek to represent because all claims
relating to Facebook’s use of user’s names and likenesses in Sponsored Stories arise under
California law as made applicable under the SRR {and thus under Cal. Civil Code § 3344}
Also, typicality applies because Plaintiffs’ claims arise from Facebook’s creation of Sponsored
Stories and the showing of those ads without obtaining permission. all Plaintiffs have been

w3
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injured in the same manner. Plaintifis’ claims are based on the same facts and legal theories as
the Class and are, therefore, typical. See Hanlon, 150 F.3d at 1020 (typicality satisfied where
plaintiffs’ claims are “reasonably coextensive with those of absent class members™). For similar
reasons, Plaintiffs” claims also meet the commeonality requirement in that they raise “guestions
of law or fact common fo the class,” including whether Facebook™s policies violated State law,
and whether they caused injury to the Class. See Fed, R, Civ. P, 23(aX2); see Wal-Marr Stores,
Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011},

A subclass of niinors represented by James H. Duval, and W.T, through his guardian ad
litem Russell Tait, should also be certified. Cal. Civil Code § 3344 expressly states that hability
atfaches for failure to obtain consent “in the case of a minor, the prior consent of his parent or
legal guardian.” Facebook uniformly does not seek consent as to any minors. Each of the
other requirements of proof - other than consent ~ are wlentical for the Subclass,

“In addition to meeting the conditions imposed by Rule 23(a), the parties secking ¢lass
certification must also show that the action is maintainable under Fed, R, Civ, P, 23(bX1). (2),
or (3.7 Harlon, 1530 F.3d at 1022, The proposed class is maintamable under Rule 23(b)(3) as
common guestions predominate over any guestions affecting only mdivideal members and class
resolution is superior to other available methods for a fair resolution of the controversy. /d. at
1022.23. Because Facebook is an Internet company and all of #s dealings with its Members are
all through its website, all of the Class Members are similarly situated and exposed to the same
policies, practices and procedures. This applies to the SKRs, the Privacy Policy, as well as the
means by which Sponsored Stortes are generated. See Ex, 6, 166:11-170:4 (single version of the
terms applies to 4l asers at a given tme). Bach of the issues that are the subject of common
proof or determination as & matter of law can be addressed (in this case through settlement} for
all class members at once, justifving certification of these claims for settlement purposes. See,
e.g.. Wolin v. Jaguar Land Rover N. An, 617 F.3d 1168, 1173 (9ih Cis. 2010y, Parkinson v.
Hyundai Motor Am., Inc., 258 FR.D. 580, 5396-97 (C.D. Cal. 2008).

Class members’ claims satisfy the predominance requirement, as the proposed Class and
subclass are “sufficiently cohesive to warrant adjudication by representation,” because of the

w3
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E

legal and factual questions, “qualify each class member's case as a genuine coniroversy.
Thomas v. Buaca, 231 FER.D. 397, 402 (C.D. Cal. 2005} {quoting Amchem, 521 U8, at 6233 A
"central concern of the Rule 23(b)(3) predominance fest is whether ‘adjudication of common
issues will help achieve judicial economy.” Vinole v. Countrywide Home Loans, Inc., §71 F.3d
9335, 944 (9th Cir, 2009} (quoting Zinser, supra, 233 F.3d at 1189). Thus, courts must determine
whether commaon i1ssues constitute such a significant aspect of the action that “there is a clear
justification for handling the dispute on a representative, rather than on an individual basis.”

CHABLES ALAN WRIGHT, ET AL, 7A FEDERAL PRACTICE AND PROCEDURE § 1778 (3d ed. 2005).

s this case, Plamtiffs have alleged nof just a single common issue, but several. These
guestions of law and fact melade, but are not Himited (o, the following:
»  Whether Plaintiffs and the Class consented to the use of thew names, photographs,
Iikenesses, or identities 10 Sponsored Stories,
¢ Whether FACEBOOK gained a commercial benefit by using Plaintiff and the
Class’ names, photographs, likenesses in Sponsored Stories.
e Whether Class Members are entitled to damages as a result of FACEBOOK s
conduct, and, if so, what is the measure of those damages.
s« Whether Sponsored Stories are ads. Plaintiffs contended that they are, Facebook
denied in this liigation that they are ads.™
o Whether Facebook’s conduct violated Cal, Civil Code § 3344 and California’s
Untair Competition Law {Cal, Bus, & Prof. Code § 17200, ot seq.).
Any one of these commeon questions is sufficient to establish commonality in ths
action. Together, they overwhelmingly satisfy Rule 23(a)(2).
C. Adequacy of Representation.
The final reguirement of Rule 23(z), adequacy of represeniation, is also satistied. Rule
23{(a¥4) requires that the “representative parties will fairly and adequately protect the interests
of the class.” Hanlon, supra, 150 F.3d at 1020, The adequacy of representation issue focuses

on whether the plaintiff’s attorney is qualified to conduct the proposed litigation and whether

“ See footnote 5, supra.
3
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the plaintiff’s interests are antagonistic to the interests of the class. Marr v. E. State Hosp.,
2002 US. Dist. LEXIS 28460, *15 (E.D. Wash. Apr. 29, 2002). Plaintiffs have hired
experienced class counsel to prosecite the action. As sef forth more fully below, The Arns Law
Firm and its lawyers, Robert S. Amns, Jonathan E. Davis, Steven R, Weinmann, Kevin M.
Osborne, and Robert C, Foss are expenicnced i class action cases. Arns PLA, Decl, §929-39.
Jonathan M, Jaffe, the other Class Counsel, is uniquely qualified to address the issues raised in
this case. See Arns P.A. Decl, 439,

Second, Plamntiffs’ interests sre co-extensive with those of the Class. Plaintiffs had
Sponsored Stories ads created about them and were not asked for their consent nor were they
paid for appearing in such ads, as were all other class members. Plaintiffs seek relief that is
identical to the relief sought by members of the class. Plaintiffs do not have any conflicts with
the other members of the Class. Rather, they have exactly the same 1acentives to prove their
cases as do the other Class members, and thetr interests are thus perfectly aligned and Plamatfs
clearly are adequate representatives of the Class.  Plaintiffs and their counsel have shown,
through their prosecution of this action and negotiation of this proposed settlement, that they
“will fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23(a){4). The
Proposed Settlement Class Meets the Requirements of Rule 23(b) (3).

D. A Class Action is the Superior Means of Adjudication

Rule 23(b)(3) requires that a cowrt determine whether “a class actien is superior to ofher
available methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23
(b)3). “A plaintiff can satisfy the superiority requirement when he or she can show that *class-
wide Titigation of common issucs wall reduce litigation costs and promote greater efficiency.””
Woiph v. Acer Asn. Corp., 212 FR.D. 477, 488 (NI, Cal. 2011}, (guoting Valenting v. Carter-
Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1966)). “In order to make this determination, the
Court should consider the following factors: ‘the mterest of members of the class
individually controlling the prosecution or defense of separate actions; the extent and nature of
any litigation concerning the controversy already commenced by or against membess of the
class; the desirability or undesirability of concentrating the litigation of the claims in the

w3
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particular forum; the difficulties likely to be encountered in the management of a class action.’

Fed. R. Civ. P. 233X ARD” Wolph, 272 FR.D. at 488: accord Leuthold v. Destination

Am. Ine., 224 FR.D 462, 469 (N.D. Cal. 2004).

A class action is also superior (o any alternatives because “few potential class members
could aftord to undertake individual Bogation aganst {Defendant] to recover relatively modest
damages.” Chamberlan v. Ford Motor Co., 223 FR.D. 524, 5327 (N.D. Cal. 2004}, accord,
Bateman v. Am. Multi-Cinema, Inc.,, 623 F.3d 708, 718 (9th Cir. 2016}, Furthermore, to the
extent that individuals would bring suit if class certification would be denied, judicial economy
and etficiency, and the risk of inconsistent verdicis, all weigh in favor of class certification. The
courts de not need millions of individual actions burdening their dockets. A key part of the
relief sought in this case is injunctive relief in the form of an injunction requiring Facebook ©
make significant changes to its practices with regard o securing consent from both aduls and
minors, It is obviously crucial that Facebook be directed to make oaly one set of changes.
Prosecution of Plaintiffs” claims on & classwide basis is the only viable means o resolve
Plaintiffs” and other Class members’ ¢iaims, and the Court should certify this action.

E. Nationwide Certification And Application of California Law

A nationwide class is plainly appropriate in the circumsiances. Because Pacebook is an
Internet company and all of its dealings with its Members are through its website, all of the
Class Members are similarly siteated and exposed 1o the same policies, practices and
procedures. This applies to the SRR, Terms of Use, and Privacy Policy, as well as the means hy
which Sponsored Stories ads are generated. Ex. 2 (types of actions leading to 88 ads); see Bx. 6
Muller Dep., 166:11-170:4 {sragle version of Terms applies to all users at a given time); Ex. 4
Hegeman Dep., 154;15-185:26 (the clements of a SS ad are the same).

Califorma law is gpecifically made applicable to all claims against Facebook under the
user agreement. Bxs. 18, 20, 21, Section 15.1. Facebook's terms of use contain the following
choice of law clause:

You will resolve any ¢laim, cause of action or dispute ("claim™ vou have with

us arising out of or relating to this Statement or Facebook exclusively 1n a state

or federal court located in Santa Clara County. The laws of the Siate of

36
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California will govern this Statement, as well as any claim that might arise
hetween vou and us, without regard to conflict of law provisiens. You agree
to submit to the personal jurisdiction of the courts located i Santa Clara
County, California for the purpose of litigating all such claims.

Statement of Righis and Respensibilities, Section 15.1. Exs. 18, 20, 21 {emphasis added).
Facebook has thus stated that California law zpplies across the board to disputes with its
members / users.

The claims 1n this case are based upon violation of & pair of California laws, the Unfair
Competition Law and the Consumer Legal Remedies Act. In Wash, Mutual Bank, FA v. Super.
Court, 24 Cal. 4th 906, 921 (2001}, the California Suprerne Court established that courts rmust
enforce a California choice of law as to a nationwide class so long as “the chosen state has a
substantial relationship to the parties or their transactions.” California has a substantial
relationship to the parties through the residency here of both two of the three class
representatives, and the presence of Facebook’s headquariers, and one-eighth of the nation’s
population, many of whom are Facebook users.

Farthermore, California law is the appropriate law as the challenged actions originate
out of Facebook’s California headquarters. California has an interest in preventing unlawful,
unfair, or fraudulent behavior from origmating t California. Diemond Multimedia Systers,
Inc. v. Superior Court, 19 Cal. 4th 10306 (1999) (out of state plaintiffs can sue for actions
originating in California). Thus, the UCL can be used to support a nationwide class agamst
Facebook -—since Facebook is bheadquartered in California — and because the challenged
practices were implemented at Facebook’s California headquarters. “Where the defendant 15 a
California corporation and some or all of the challenged conduct emanates from California,” it
is proper to apply California statutes {0 non-California members of a nationwide class. Wershba
v. Apple Computer, Inc., S1 Cal. App. 4th 224, 243 (2001). Accordingly, nationwide
certification is proper.

K. Appointment of Class Counsel Under Rule 23(g)
In comnection with any order certifving a class, Rule 23(g) requires that the Court

formally appeint Class Counsel. Of the 9 attorneys practicing at the Arns Law Firm, 5 of
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whom, Robert Arns, Steven Weinmann, Jonathan Davis, Kevin Oshorne and Robert Foss, work
on class action cases as a sigmificant amount of their practices. See Arns P.A. Decl, §f 29-39.
During this case, all 5 were also engaged in the lizigation of a significant pending class action in
the Northern District of California against a major bank, also involving UCL claims. The Amns
Law Firm concluded another nationwide class action case during the pendency of this lawsuit,
and has commenced and continued to htigate a third, complex action mvolving some 64 chents,
Aras P.A. Decl, 9 32-33. Robert Ams, Jonathan Davis, and Steven Weinmann ali litigated an
action against The Home Depot and a related company for wage and hour claims, which
resulted in a multi-million doilar settlement. Id. § 33. The firm 1s also presently part of a group
of lawyers liigating four separate class actions against skilled nursing facility chains. /4.

Jonathan M. Jaffe. of co-counsel Jonathan M. Jaffe Law, has extensive experience in
the field of computer software systems design, data privacy and data security, which amply
qualifies him to deal with the complex technical tssues ratsed in this case. Arns P.A. Decl §39.
He has aiso recently worked on several other class actions, dealing primanly with electrosic
discovery issues for these matters. 7d.

VII. CONCLUSION

For all the foregoing reasons, the Motion for Final Approval of the Settlement should
be granted, the Settlement Class shounld be certified, the Court should appoint Plaintiffs as
Class Representative and their counsel as Class Counsel; the Court sheuld enter the Stipulated
Injunction as to the changes to Defendant’s websile; Plaintiffs” pending motion for attorneys’
fees and costs and the requested servies awards for the Class Representatives should be

granted; and the Court should also dismiss the action with prejudice,

THE ARNS LAW FIRM

By: __/s/Robert 8§, Ams
Robert 5. Ams

JONATHAN JAFFE LAW

By:__fs/ Jonathan M. Jaffe
JONATHAN M. JAFFE
Astorneys for Plantiffs
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MEMORANDUM OF POINTS AND AUTHORITIES

L INFROBUCTION AND SUMMARY OF ARGUMENT

The settlement resched in the Amended Settlement Agreement and Release (the
“Settlemient,” “Seitlement Agreement,” or “§.A7Y —the product of over a year of hard-fought
litigation——is fair, reasonable, and adequute and should be finaliy approved. The benefits
Plaintiffs have delivered to the provisional settlement class {the “Class”™) are substantial. First,
over 600,000 provisional settlement class members (“Class Members™) submitted valid claims
and will receive a cash payment of at least 310 (or more at the Court’s discretion). Second, the
Settlement will channel millions of dollars to Internet watchdog and advocacy groups working to
protect the online safety and privacy of Class Members, thereby advancing the interests
underlyving this case for years to come. Third, Facebook will implement the Seutlement’s wide-
ranging injunctive provisions, which were unobtainable through continued litigation.  These
mmciude: (1) robust new disclosures and greater transparency comcerning Sponsored Stories; (2}
Innovative new tools for Class Members to control their appearances in Sponsored Stories; and
{3) new educational materials targeted at parents of minor Facebook users, new tools that allow
parents to opt their children out of Sponsored Stories entirely (whether the parents use Facebook
of not}, and a new set of rules that make certain minors ineligible to appear in Sponsored Stories
altogether, without requiring any parental action at all.  The Setilement is particularly fair,
because it secures these important and far-reaching benefits for the Class (including, collectively,
niltlions of dollars of direct cash payments to Class Members who never pald Facebook anything}
despite the host of formidable obstacles that stood in the way of Class Members prevailing on any
of their claims had lingation continued.

Plaintiffs are Facebook users (“Users”} who allege that Facebook displayed their names
and Facebook profile pictures in Sponscred Storles without valid consent, violating California’s
right of publicity stamte, California Civil Code § 3344 (¢ 33447), and Californig’s Unfair

Competition Law, Business and Professions Code § 17200 (“UCL”).  More than a vear of

' Capitalized ferms in this Motion that are not defined herein have the same definition as used in
the Amended Scitlement Agrecment and Release (Dkt. No. 235-1).
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discovery, however, has confirmed numerous, critical defects in Plaintiffs’ case.  First and
foremost, Plaintiffs were never able to show that they, or any Class Members, were harmed by
their appearance in Sponsored Stories, as required under Article HI of the U.S. Constitution,
§ 3344, and the UCL. Af bottom, this is a case about Facebook Users purportedly being harmed
when content they voluntarily shared with their chosen friends was shared again with the very
same friends. This alone makes demonstrating any actual harm to anyone impossible. Moreover,
Plaintiffs’ theory of injury umjustifiably presumed that Users were injured simiply because
Facebook allegedly earned more money from Sponsored Stories than it would have earned from
alternative advertisements. Setiing aside this theory’s significant conceptual fallacies (1t conflates
the alleged benefit to Facebook with supposed harm to Users). Facebook proved through expert
and fact discovery that if frequently earned less money by running Sponsored Stories than it
would have earned from other advertising content.  In short, Plaintiffs would never have
successfully proven that they were harnied by Sponsored Storles.

Equally fatal to Plaintiffs’ claims is that they expressly agreed to the display of thelr
names and likenesses in the manner challenged in the case. As a condition of using Facebook’s
free website, all Users agree to Facebook's terms of use, known as the Statemnent of Righis and
Responsibilities (the “Terms™). Since before Sponsored Stories existed, the Terms have clearly
stated that a User’s “"name and profile picture may be associated with commercial, sponsored. or
related content {such as a brand [the User] like[s]).” and under the Terms, Users have “givein]
{Facebook] permission to use [the User’s] name and profile picture in connection with that
content.” This consent posed an insurmountable challenge for Plaintiffs and Class Members.

Facebook also adduced overwheiming evidence that Users consent to Sponscred Stories
{through the recognized doctrine of implied consent under § 3344} by, for example, continuing to
use the site and particular features despite knowing that their names and profile pictures could be
displayed in connection with sponsored content. Through discovery, Facebook established the
prevalence (if not the near-universality) of consent among Class Members. including the named
Plamtiffs themselves, who continued to take actions en Facebook that could generate Sponsored
Stories fong after learning about Sponsored Stories and filing suit. One User even remarked that
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Facebook’s display of her name and likeness in Sponsored Stories was “part of the deal.” adding
that “nothing is free, it’s how they make money.”

Apart from injury and consent, Plamtiffs and Class Members (minors and adults alike)
faced un array of other considerable hurdies to their success. For example, substuntial evidence
shows that some Facebook Users use fake names or unrecognizable pseudonyms, and that many
use profile pictures that do not bear their likeness. The First Amendment presents an additional
barrier to liability, and, imdeed, many Sponsored Stories—including those about politics, religion,
and public affairs—are entitled to the highest possible degree of constitutional protection.

Yet, despife these and other very substantial risks to Class Members® prospects for
recovering anything at all, the Plamtiffs obtamed a Settlement that delivers meaningful and
immediate relief to the over 150 million Users in the Class. Notice of the Settlement was
delivered to Class Members in plain, easily understood language, which informed them of the
nature of the action, the claims and defenses asserted, and their right to opt out of the Settiement
or object to it (and millions of Users went to the Settiement Website to review the Terms). Yet
only a miniscule portion of Class Members withdrew fromm or objected to the deal, and the size of
the group who did is dwarfed by those who filed claims for monetary relief.

Finally, as discussed extensively below, the tiny fraction of Class Members who objected
to the Settlement presented no vahd criticismis. Many Class Members objected not to the

L

Settlement, but to the lawsuit itself, calling it “frivolous,” “a waste of time and resources,” and
noting, for example, that “{b|y maintaining thelr accounts {Users} appear to consider facebook’s
practices worth the cost of free social networking.” Many other objectors focused their attack, In
whole or in part, on the attorneys’ fees sought by Plaintiffs’ Counsel. While Facebook submits
that coumsel obtained a very good result for a Class with highly problematic claims, Facebook
agrees. as discussed in its previously-filed opposition to Plantiffs’ {ee application, that the
attorneys’ fees counsel seeks are excessive. This, however, is no basis to deny final approval, and
should be addressed instead in the Court’s ruling on counsel’s fee application.

As to those objectors who actually challenge the terms of the Settiement, most are
complaining that the relief obtained is not precisely the relief that they would consider optimal 1f
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the case had been litigated to the end and won. But this is not the relevant standard, and this
Court cannot second-guess the Parties’ armm’s-length agreement, particularly given that the
Settlement is fair and reasonable under the circumstances. Other objectors see conflicts among
the Class (adults and mirors; claimanis and non-claimanis) where none exist. This Settiement
provides ail Class Members with substantial relief and provides direct monetary relief to all those
who established that they have the strongest claims. It is thus fair to ali Class Members, both in
the relief it affords them today and the protections it gives them tomorow.

Facebook respectfully submits that the Settlement unguestionably meets the standard for
final approval, and squarely addresses every concern this Court raised regarding the earlier
version of the Settlement. 1t is a nos-collusive, {air, reasonable, and adequate resolution of the
claims brought, and final approval should be granted.

IL OVERVIEW OF THE LITIGATION AND THE SETFLEMENT

Al Overview of Sponsored Stories and Plaintiffs® Allegations.

Facebook operates a free social networking website that allows people worldwide to share
and contect with their friends, famslies, and communities. Like marny free websites, Facebook
funds its operations—which currently cost more than 54.5 billion per year—primarily by
allowing marketers to display advertisements and sponsored content on the site.

On January 25, 2011, Facebook launched s new social marketing product called
“Sponsored Stories.” Sponsored Stories contain User-generated content that has already appeared
{or was eligible to appear) In the News Feeds® of the User's Facebook friends CFrends™and ina
aumber of other places on the site {called “stories™).” (See Declaration of James Squires [SO
Joint Motion for Prebim. Approval of Rev. Settiement, Dkt No. 260 (“Squires Decl.”) {f 4-10.}
With Sponsored Stories, individuals, businesses, and organizations can increase the visibility of

i

these User social actions—{for a small fee, & marketer can “sponsor” a story, meaning that

?The News Feed is a customized, constantly-updated stream of stories generated by actions taken
by the User’s Friends and the Facebook pages (“Pages™) that the User has connected with
{representing brands, crganizations, politicians, games, etc.).
* Notably, Plaintiffs do not challenge any of these other redisplays (such as on Plaimtiffy’
Timeline, 11 their Friends” News Feeds, on the Facebook Page for the Liked content, ete) of the
content they voluntarily shared on Facebook.
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Facebook will redisplay the story, subject to the User’s personal privacy settings, to the same
audience the User chose for the eriginal story !

In March 2011, Plaintiffs fAled a putative class action alleging that Sponsored Stories
nusappropriate thelr names and likenesses. (See, €.g., Sec. Amd. Class Action Compl., Dkt. No.
22 ("SACT) fj 109-10, 120-21) Plaintiffs sought actual, punitive, and statutory dainages,
restitution, and injunctive relief. (/4.4 136.)

B. Case History Before Settlement.

The proposed Seitlement of this long-running class action follows extensive motion
practice and discovery by the Parties.

Motion Practice: The action was originally filed in Santa Clara Superior Court on March

i1, 2011, (Notice of Removal of Action, Dkt. No. 1) Plaintiffs amended the Complaint to add a
subclass of minors on March 18, 2011, and Facebook removed the case to federal court on Apnl
8, 20611, {(I{d.} Theresfter, following an initial motion to dismiss (Dkt. No. 16}, Plaintiffs filed the
SAC (Dkt. No. 22). Facebook then filed a second meotion to dispiiss {Dkt. No. 30), which Judge
Koh granted in part and denied in part on December 16, 2011 (Dkt. No. 74). Plaint:ffs filed a
motion for clasy certification on March 29, 2012 (Dkt. No. 106}, Facebook fiied an opposition
{Dkt. No. 141}, and Plaintiffs filed a reply. The Parties agreed to settie in the final days feading
up to the hearing on class certification, which was then scheduled for May 31, 2012, (Joint Status
Report re Revised Settlement Term Sheet, Dkt. No. 171.)

Discovery: In the 15 months of litfigation preceding settiement, the Parties engaged in
extensive discovery, which incladed over 1,000 discovery requests, more than 260,000 pages of
documents. and 21 depositons. (See Decl. of Matthew D. Brown ISO Jt. Mot. for Prelim. Appr.
of Rev. Settlement, Dkt. No. 262 (“Brown Decl.”} ] 2.) Between them, the Parties deposed seven
experts. the three mamed Plaintifis, former named Plaintift Angel Fraley, three pavents of the

minor named Plamtiffs, and multipie Facebook employees. (Jd.) At the time of the settlement,

* An example of how a typical social action can appear in both the News Feed of a User’s Friends
and in a Sponsored Story displayed o those same Friends is provided in the accompanying
Declaration of Jeffrey M. Gutkin in Support of Plantif{s’ Motion for Final Approval of Class
Action Settlement (“Gutkin Decl.”).
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the Parties were fast approaching the close of factual discovery. (See Dki. No. 51.)

Settlement Negotiations and the Original Settlement: On March {1, 2012, Plaintiffs and

Facebook mediated the case at JAMS before the Hon. Edward A, Infunte, retired Chiel Magistrate
Judge of the Northern District of California. {See Declaration of Michael G. Rhodes, Dkt. No.
238 ("Rhodes Decl.”) § 4. Although the case did not settle st that time, the Parties subseguently
engaged 1n ongoing, direct settlement discussions under the guidance of Judge Infante, while
continuing to litgate. (/d.} The Parties ultimately executed a settiement term sheet, followed by
a fully articulated seitlement agreement (the “Original Settlement”™). (Id. § 3.) Plaintiffx filed a
motion for preliminary approval of that setflement on June 14, 2012 (Dkt. No. i81), and
Facebook filed a brief in support of the motion two weeks later (Dkt. No. 188},

On August 2, 2012, the Court held a hearing on Plamtiffs’ preliminary approval motion.
In an order dated Aungust 17, 2012 (Dkt. No. 2243 ("August Order”), the Court denied the motion
without prejudice, identifying specific issues that would be better addressed before final approval
proceedings. { Augusi Order at 2.)

C. The Revised Settlement.

In response to the Court’s August Order, the Parties conducted further settlement
negotiations that culminated in the Settlement Agreement. On October 5, 2012, the Parties filed a
Joint Motion for Preliminary Approval of Revised Settlement, and appeared before the Court In
support of the Joint Motion on November 15, 2012, (Dkt. No. 235} On December 3, 2012, the
Court granted the motion, finding that the Settlement appeared to be the product of serious,
mformed, non-collusive negotiations and fell within the range of possible approval as fair,
reasonable, and adequate. (See Preliminary Approval of Class Settlement and Provisional Class
Cert. Order, Dkt No. 252 (“Preliminary Approval Order” or “Prelim. App. Order”).)

The main terms of the Settlement are as follows:

Class Definition: The Class 15 defined as: “[A}ll persons in the United States who have

of have had a Facebook account at any tirne and had their names, nicknames, pseudonyms, profile
pictures, photographs, likenesses, or identities dispiayed in a Sponsored Story, at any time on or

before the date of entry of the Preliminary Approval Order.” (8.A.§ 1.6
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Minor Subclass Definition: The Minor Subclass is defined as: “[Ajll persons in the

Class who additionally have or have had a Facebook account at any time and had their names,
nicknames, psendonyms, profile pictures, photographs, likenesses, or identities displayed in a
Sponsored Story, while under eighteen {18) vears of age, or under any other applicable age of
nmajority, at any time on or before the date of entry of the Preliminary Approval Order.” (Id.
§ 1.17)

Settlement Fund: The Settlement creates a $20,000,000 “Settlement Fund.” (4 § 1.27.)

The Settlement Fund will be used to pay the reasonable costs of delivering notice to the Class,
costs incurred by the Seitlement Administrator and Escrow Agent, taxes and tax expenses,
attorneys’ fees and costs approved by the Court for Class Counsel, and any incentive awards
approved by the Cowt for the named Plaintiffs. (/) What remains from the $20 miilion will be
the "Net Settlement Fund,” which, as detailed below, will be used to pay the claims of
“Authorized Claimanis” and, in all likelihood, a ¢y pres award. (Jd. §§ 118, 23, 2.4 In no
circumstance will any portien of the Settlement Fund revert to Facebook. (See id. §§ 2.2-2.4.}

Payvments to Class Members / Cy Pres Distributions: Class Members were able to

submit a claim for pavment from the Net Settlemnent Fund using an oniine form or & paper form.
The claim deadline was May 2, 2013 die., 150 days after entry of the Preliminary Approval
Ordery. (S.A. §4.1(b).) The forms required Class Members to attest that: (a) the Class Member
understands that a story about somie action he or she took on Facebook {such as Liking a Page,
checking m at a location, or sharing 4 link}, along with his or her name and/or profile picture, may
have been displayed in a Spomsored Story shown to his or her Facebook Friends who were
anthorized by the Class Member to see that action: (b) the Class Member was not aware that
Facebook could be paid a fee for redisplaying actions such as these, slongside the Class
Member’s name and/for profile picture, to his or her Facebook Friends; (¢) the Class Member
believes that, if Ins or her name and/or profile picture were displayed in a Sponsored Story, he or
she was mjured by that display; {(d) the Class Member is submitting oniy one Claim Form
regardless of how many Facebook accounts the Class Member has; and {e) the Class Member
understands that he or she 1s releasing all claims against Facebook and other Released Parties, as
FACEBOOR™S MPA ISO PLS. MOT, FOR
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deseribed in § 3 of the Settlement. (8.A. § 4.1.) The Class Member aiso had to provide the email
address, User 1D or username, and name {or pseudonyin) assoclated with his or her Facebook
account {or for his or her minor child’s Facebook account. {(f4 8§ 4.1{a).) For a valid claim,
Facebook’s records had to show that the Class Member appeared in a Sponsored Story on or
before the preliminary approval date {ie., Dec. 3, 2012). ({d)

Class Members who submitted timely, valid Claim Forms will receive payments, either by
online money transfer or paper check. (See generally id. § 2.3). Because the Net Settiement
Fund will not be exhausted by $10 pavments to Authorized Claimants, the Court may distribute
the remaining proceeds to the Cy Pres Recipients, or, In its discretion, order the Settlement
Administrator 1o (a) increase the payment to each Authorized Claimant, so that it would exceed
$10 (provided that doing so does not exceed the Net Settlement Fimd) and (b) then distribute to
the Cv Pres Reciplents any remalning proceeds in the Net Settlemient Pund. (dd. §23)) As
discussed further below, the Parties agree that it would also be appropriate for the Court to
exercise Its discretion to increase paymenis to Authorized Claimants to § 15°

The Cy Pres Recipients are specified i the Settlement Agreement. (S.A. § 24 The
Parties selected these orgamizations after substantial negotiation based on the nature of this action
and the organizations’ focus on consumer protection, research, and education concerning online
privacy and the safe use of social media technologies. Somie of the orgamizations also have a
particular emphasis on protecting the interests of minors. (See Brown Decl. § 3, Ex. A}

Attornevs’ Fees and Costs: The Settlement allows Class Counsel to petition the Court

for an award of attorneys’ fees and costs from the Settlement Fund (4. § 2.5), which they have
done, seeking $7.500,000 in fees and $282.566.49 in costs. {See Pls.” Mot. and Mem. of Law
ISO Attormeys” Fees and Costs and Class Reps.” Service Awards, Dkt No. 253 ("Fee Motion™).}
On Jane 7, 2013, Facebook filed & memorandunt in opposition to the fee request, which identified
various grounds for reducing the award of fees and costs to Class Counsel and advocated for a fee

award of between approximately $3 and $3.5 million. (See Facebook's Opp. to Plaintiffs” Motion

7 As discussed below, final approval of the Settlement would be entirely appropriate if the Court
does not exercise its discretion and leaves the payments to Authorized Claimants at 310.
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for Attorneys’ Fees and Costs, Dkt. No. 344 (“Fee Opposition”).)

Incentive Awards: The Settiement allows cach Plaintiff to seek payment of an incentive

award of up 1o $12,500, subject to Court approval. (S.A. § 2.6,) Plaintiffs have moved for
$12,500 incentive awards for each Class representative. {See Fee Motion.)

Notice of Settlement: The Settiement provides for direct notice to Class Members by

emall, using email addresses Class Members provided for their Facebook accounts, and requires
Facebook to publish a notice of Settlement and to distribute 2 press release in order to reach Users
for whom Facebook no longer has an email address. The Settlement requires that the notices
imchude the web address of the Settlement Website, at which Class Members were able to obiain
detailed mmfonnution about the lawsuit and the Seitlement.  As discussed below, Facebook and the
Settlement Administrator have complied with these notice requirements.

Administrative Fees: The Settlement provides that the costs incurred by the Escrow

Agent and Settlement Administrator, as well as the costs of delivering notce to the Class, shall be
paid from the Settlement Fund. (S.A. § 2.2.) The Parties have engaged Garden Clity Group, Inc.
("GCG™; as the Settlement Administrator and as Bserow Agent. (S.AL §§ 110, 1.26.) Through
April 30, 2013, GCG’s fees and expenses for administening the Settiement, including providing
publication notice, setting up the Settlement Website, and processing Claim Forms total
$447777.71.  (Decl. of Jennifer M. Keough re Settlement Administration, Dkt No. 341
("Keough Decl™) 4 15.) GCG’s estimate for the remaining expenses, including the costs of
paying claims is $487,000. (Jd) GCG's expenses related to its work as Escrow Agent are
$1.030.50. (Jd) GCG's total estimated cosis for settlement administration and escrow work are
therefore $935,82822.6 Notably, while Facebook's estinmtes of GCG's costs submitted in
connection with the Motion for Preliminary Approval included substantial costs related to

sending the Email Notice to Class Members, Facebook itself handled this task. {(See Decl. of

% One objector argues that the administrative costs were not disclosed. (See Inv. Obj. No. 92
(defined /nfra n.12).) Buf estimated adnunistrative costs were disclosed in the preliminary
approval briefing (see Dki. No. 259 at 1), which was available on the Seitlement Website. And
GCG has now provided up-to-date estimates., It was not possible to provide more accurate
estimates previously because none of the administrative functions had yet been performed.
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Peter Vulgaris 180 Pis.” Mot. for Final Approval of Class Action Settlement (*Vulgaris Decl.™}
4 5.y By internalizing this cost, Facebook prevented approximately $240,000 in expenses from
being deduocted from the Net Settlement Fund. {See Guikin Decl. § 16.)

Changes to Facebook’s Disclosures and Additional User Contrels (“Injunctive

Relief’): The Setilement provides for enhanced notice and several mnovative tools that, together,
provide Class Members {(znd minor Class Members’ parents) significant {ransparency and control
regarding how theilr {or their chiidren’s} social actions may be used 1n connection with
commercial or sponscred content.’ First, Facebook has agreed to (1) enhance the notice and
consent provision in Facebook’s Terms with explicit language to which the Parties have agreed,
and (it} work with Plaintiffs” Counsel to identity and clarify any other information on Facebook
that, in Plaintiffs’ view, does not accurately or sufficiently explain bow Facebook advertising
works. (8.A §§ 2.1(a}, (d).) Second, Facebook has agreed to englneer a new tocl enabiing Class
Members to view, on a going-forward basis, the subset of their interactions and other content on
Facebook that have been displayed in Sponsored Stortes (i any). This new functionality wiil
provide a level of transparency that does not exist on the site today and is unprecedented on the
Internet. Third, Facebook will create a granulur control that will aliow Class Members, upon
viewing content that has been displayed in a Sponsored Story, to prevent additional displays of
those Sponsored Stories, if they so desire. (See S.A. § 2.1(b}; Brown Decl. Ex. L1}

Minor-Specific Injunctive Relief: In addition, the Settlememt contains benefits

comprehensively addressing the claims of the Manor Subclass. First, Facebook wili revise the

? Facchook previously filed working “mockups” with its papers in support of preliminary
approval, illustrating how key pieces of this injunctive relief are likely to be implemented based
on the then-current functionality on the website. (Brown Decl. Exs. LL - 00.)

The detailed descriptions of the proposed injunctive relief herein, and the mock-ups provided by
Facebook, belie Objector Frank’s assertion that the “relief is vague and undeveioped in its
partzz.lzlar\ (Se¢ Obj. No. 11 at 9 (defined infra n.11).) Further, the case Mr. Frank cites m
support, True v. American Honda Motor Co., 749 F. Supp. 2d 1052, 1077 (C.D. Cal. 2010y, i
incompletely quoted and inapposite.  First, Mr. Frank omits the second half of the sentence he
quotes, wherein the court conclides the injunctive relief has value. See True, 749 F. Supp. 2d at
1077 ("Although it is difficult for the Court to discern the value of the yet-to-be produced BVD at
this time, the Court agrees with Plaintiffs that the DVD will likely be of some value to class
members”} (emphasis added, wtalics in original).  Further, in contrast to True, Facebook has
provided substantial detail about the new tools, including graphic mock-ups.
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Terms to require minor Class Members to affirm that they have obtained parental consent to
Facebook’s use of their names and likenesses In connection with commercial, sponsored, or
related content on Facebook, including Sponsored Stories. (S.A. § 2.1{cx{1)) Second, Facebook
has agreed to create a new online tool that will allow parents of minor Class Members to prevent
their children from appearing in Sponsored Stories, which will be available to parents whether or
not they are Facebook Users. (8.A. § 2.1{c}(ii1); see Brown Decl. Ex. MM} Third, Facebook has
agreed to enhance its existing Famuly Safety Center with information about social advertising on
Facebook, including how parenis may opt their children out of appearing in Sponsored Stories,
and 4 hink to the fool that enables parents to do so. (S.AL § 2.1{c)(iv}y)

Facebook has also agreed to begin encouraging new Users, upon or soon after joining
Facebook, to designate Facebook Users who gre their family members (if any), including their
parents and children. {(See S.A.§ 2. 1¢c}HiD); Brown Deci. Ex. MAM.) Further, for both existing and
new Users, where both a parent and a punor child confirm their relationship on Facebook, the
parent will be uble to utilize the above-described minors™ opt-out tool directly from his or her
Facebook account. (S.A. § 2.1{c)(1i1); Brown Decl. Ex. O0.} To apprise parents of this option,
Facebook will target informational advertising to verified parents, directing them to the Family
Safety Center and/or other parent-specific resources on Facebook. (S.A. § 2.1{c)iv).)

Finally, Facebook will also add a control in minor Class Members’ timelines that enables
them to indicate that they do not have a parent on Facebook. {5.A. § 2.1{c)(iil}; Brown Decl. Ex.
MM.) Where a minor User indicates that his or her parents are not Facebook Users, Facebook
will make the minor inehgible to appear in Sponsored Stories until he or she reaches the age of
{8, unni the minor changes his or her settings to indicate that he or she has a parent on Facebook,
or until a confirmed parental relationship with the minor User iy established. (5 AL § 2. ()il

Opt-outs / Objections: The Settlenient Agreement allowed Class Members to opt out or

object to the Seitfement within 130 days of the entry of the Court's December 3, 2012
Prehminary Approval Order, ve., by May 2, 2013, (S.AC§§ 119, 3.7(c), 3.8.)

D, The Provision of Netice io the Proposed (lass.

As part of the Preliminary Approval Order, the Court ordered the Parties to provide notice
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to the Class as required under § 3.3 of the Settlement. (Dkt. No. 252 at 4.)

Settlement Website {S.A. § 3.3(a)): On January 2, 2013, the Settlement Administrator

made available an official Setilerment Website at www.fraleyfacebooksettlement.com. (Keough
Decl § 6.) The Settlement Website included a copy of the Long Form Notice included as Exhibit
2 to the Settlement Agreement (Dkt. No. 235-3). (Keough Decl. § 6, Ex. C.) It also included a
form for submitting claims, substantially similar to the Claim Form attached as Exhubit 5 to the
Settiement Agreement (Dkt. No. 235-6), a form to opt-out of the Settlement, substantially similar
to the Opt-Out Form attached as Exhibit 6 to the Settlement Agreement (Dkt. No. 235.73,
Imstructions on how to object to the Settiement, court filings submiitted by the Parties in support of
preliminary approval, and Class Counsel’s Fee Motion. (Keough Decl. § 6, Exs. D, E )

short Form Notice by Email (8.A. §3.3(h):  On January 2, 2013, Facebook began

rranstnitting the Emal Notice to each Class Member for whom Facebook had a valid email
address. (Vulgarns Decl 4 3, Ex. A; see alse S.A. § 3.3(b).) The notice provided the Internet
address of the Settlement Website. {Vulgarts Decl. Ex. A} From Janvary 2, 2013 through
February 28, 2013, Facebook sent the Email Notice to 146,617,076 Class Members for whom
Facebook had valid email addresses. (Vulgaris Decl. § SK}’g

Publication Netice (§.A. § 3.3(c): On three separate dates—Thursday, Janoary 3, 2013,

Wednesday, Januvary 16, 2013, and Monday, January 28, 2013—the Settlement Administrator
caused notice of the Settlenent, substantially in the form of the Publication Notice attached 25
Exhibit 4 to the Setternent Agreement (Dkt. No. 235-3), 0 be published as a quarter-page ad n
the national edition of USA Today. (Keough Decl. § 4. see also S AL § 3.3(¢).} These notices also
provided the web address of the Settlement Website, (4. 5.) Additionaily, on January 3, 2013
the Settlement Administrator caused notice of the Settlement, substantially in the form of the
FPublication Notice, to be wransmitted sver the PR Newswire. (Keough Decl. § 4.)

The notices and transmassion over the PR Newswire resulted in extensive press coverage.

For instance, news outlets such as the Chicago Tribune, the LA, Times, Reuters.com, the San

¥ Emails 10 11.3 % of Class Members could not be delivered because of bounce-backs. {Vulgaris
Decl 4 6.y Many of these likely resulit from, for example, Users changing their emuil addresses
withowt updating their email addresses on Facebook.
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Jose Mercury News, and CNET News, to name a few, all distributed stories regurding preliminary
approval of the Settlement. (See Gutkin Decl. 4 2-6, Exs. A-E)

E. Claims, Objections, and Exclusion Requests.

The notices 1nformed Class Members that the deadline to make a claim, submit a request
for exclusion, or object to the Settiement was May 2, 2013, and that Class Members could visit
the Settiement Website for additional information, including information regarding how to take
these actions. (Keough Decl 4 5; see also S.A. §§ 3.3(b} & (¢).) 6,825 Class Members have {iled
timely, valid requests to be excluded from the Setdement. (Decl of Jennifer M. Keough
Regarding Exclusions, Dkt. No. 348 ("Keough Exclusion Decl”) ‘E}.)‘”} in addirion, 614,994
Class Members have made valid and timely claims for payment. (Keough Decl. § 14.)

The Settlement Website also Informed Class Members that in order to object to the
Settlement, the attorneys’ fees and costs sought by Class Counsel, or the Incentive Awards fo the
named Plaintiffs, Class Members had to deliver a written Objection to the Setilement
Administrator by matl or email, or, if represented by counsel, file their Objection with the Cowt.
{Keough Decl § 8, see also Prelim. App. Order § 6.} Pursuant to the Preliminary Approval
Order, the Settiement Website informed Class Members that valid Objections must be verified by
a declaration under the penalty of perjury or a sworn affidavit, and include (a) the name of the
Action and case number, “Praley v. Facebook, Inc., Case No. CV-11-01726 RS”; {b) the fuil
name, address, telephone number, and email address associated with the Facebook account of the
person objecting; and (¢} an explanation detailing the specific reasons for each Objection,
mmcluding any legal and factual support the objector wishes to bring to the Court’s attention and
any evidence the objector wishes to introduce In support of the Objection(s). (Keough Decl. § 8,

Prelim App. Order § 6.)'° As of the May 2, 2013 deadline, 17 Objections that complied with the

? One Objection asserts that any class should be “opt in” rather than “opt out.” {See Inv. Obj. No.
75 (defined mfra n.12)) This is inconsistent with Rule 23, which specifically permits class
actions involving exclusions. See Rule Z3(c)2)(B). Such “opt-in” classes have been repeatedly
rejecied as incongisient with the purposes of Rule 23, See Ackal v. Ceniennial Beauregard
Cellular, LLC, 700 F.3d 212, 216-17 (5th Cir. 2012},

" The Settlement Administrator prepared a chart that Jists all Objections, both valid and invalid,
received by the Seitlement Adminisirator or filed with the Court (Keough Decl. § 13}, which
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requirement of the Settlement and Preliminary Approval Order had been received by the Court
and/or the Seitlement Administrator.”’ {Keough Decl. § 13) In addition, Class Members
submitted 87 Objections that did not conform to the reguirements of the Settlemient and
Preliminary Approval Order. (Jd. § 133

Notably, many valid and mvalid Objections asserted that the objecting Class Member had
not been injured by Sponsored Stories, had consented to his or her appearance in sponsored
content, and did not believe the lawsuif warranted any relief being given to Facebook Users.
{See, e.g., Obj. No. 3; Inv. Obj. Nos. 28, 31, 34, 35,36, 38. 39,45}

F, Monetary Relief to Claimants and Cy Pres Recipients.

Based on the mnnber of ¢laims submitied to the Seitlement Adminisiraior, cach of the
614,994 Authonzed Clamants 1s eligible to receive direct monetary relief.  Furthermore, even
after attormeys’ fees and costs and any incentive awards to the named Plaintiffs, the Net
Settlement Fund will not be exhausted by the initial monetary relief (S10} to Authorized
Claimants. As discussed below, final approval of the Settlement is warranted regardiess of
whether {or how} the Court exercises its discretion to increase the direct payments. However, the
Parties agree that it would be consistent with the intent of the Settiement and the interests of the
Class for the Court o exercise its discretion to order the Seitlement Administrator to (1) increase
the pro rata payment to each Authorized Claimant to $15 and (1) distribute the remaining funds to

the Court-approved Cy Pres Recipients. (See S.A. § 2.3(b).) Such an increase would be an

Plaintiffs filed with the Cowrt along with a copy of each Objection (see¢ Dki. No. 3353, The chart
assigns an wdentification number {0 cach Objection.

"' References herein to “Obj. No." are to the Objections numbered 1- 17, that can be found in
Dkt. Nos. 335-1 through 335-4.  Although these Objections are occasionally referenced as
“valid,” Facebook specifically disclaims that the substance of these obijections provide grounds to
deny final approval,

T. %

* References herein to “Inv. Obj. No.” signify that the Objection did not comply with Paragraph
6ia) of the Preliminary Approval Order, as determined by the Settlement Adminisirator. (See
Keough Decl. 4 13.) These invalid Objections are numbered 18 (o 104, and can be tound in Dkt,
Nops. 335-3 through 335-8. Although these Objections are not valid under the Preliminary
Approval Order and therefore do not require the Court's attention {see Ko v. Natura Pet Prods.,
Ine., No, C-09-02619 SBA, 2012 WL 3945541, at *6 (N.D. Cal. Sept. 10, 2012)), Facebook has
nevertheless addressed the issues they raise in this Memorandum.
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appropriate exercise of the Court’s discretion in light of the number of valid Claim Forms actually
filed and the lower-than-expected estimated administrative costs.
. LEGAL STANDARD FOR GRANTING FINAL APPROVAL OF SEYTLEMENT.

Approval of a class action settlement involves a three-step process. Firsi, the court holds a
hearing to determine whether to preliminarily approve the setdement as within the range of
acceptable setlements. Vasquez v. Coast Valley Roofiag, Inc., 670 F. Sapp. 24 1114, 1124-25
(E.D. Cal. 2009} (guoting Munual for Complex Litigation § 30.41 (3d ed. 1995)}. Second. notice
of the settlement and its terms are provided to Class Members, who are then given a period of
tinie to submit claims, opt-out of the settiemnent, or object to the settlement. f#. Third, the court
conducts a “Fairness Hﬁearing,””’ at which all interested parties are afforded an opportunity 1o be
heard. fd. This case 18 now at the final step of the process.

Two questions are presented at fairness hearings. First, the court must address whether
the settlement is fair, reasonable, and adequate. Fed. R. Civ. P. 23(e)(2). Second. the court must
address whether the notice to the class was appropriate.  See Estrelia v. Freedom Fin. Network
LEC, Ro. CV 09-03156-81, 2012 WL 4645012, at *2 (N.D. Cal. Oct. 1, 2012).

Regarding the first question, several factors bear on whether a settdement is fair
reasonable, and adequate: (1) “the strength of plaintiffs” case;” (2) “the risk, sxpense, complexity,
and likely duration of further litigation:” (3) “the risk of maintaimng class action status
throughout the trial;” (4) “the amount offered in settlement;” (5) “the extent of discovery
completed, and the stage of the proceedings;” (6) “the experience and views of counsel;” (7) “the
presence of a govermmental participant;” and (8) “the reaction of the class members to the
proposed settlement.”  Officers for Justice v. Civil Serv. Comm'n, 688 F2d 615, 625 (9th Cir.
1982); accord Lane v. Facebook, fnc., 696 ¥.3d 811, 819 (Sth Cir. 2012}, rehi’g en banc denied,
709 F.3d 791 (9th Cir. 2013). This list is not exclusive and different factors may be entitled to
different weight in different contexts. Officers for Justice, 688 F.2d at 625, Furthermore, “[tio

survive appellate review, the district court must show it has explored comprehensively ali factors,

P One objector suggested that Facebook should pay for him to attend the Fairness Hearing or
provide remote access to the hearing. (Inv. Obj. No. 41.) Nothing in either the Settlement or case
law obligates Facebook 1o pay for such costs. (S.A. § 3.7}
FACEROOR’S MPPA IS0 PLS.* MOT. FOR
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and must give a reasoned response to ali non-frivelous aebjections.” Dennis v. Kellogg Co., 697
F.3d 838, 864 ¢9th Cir. 2012} (internal quotations and citation omitied}.

Courts favor voluntary conciliation between civil parties and settlenient is the preferred
means of resolving complex class actions. Officers for Justice, 688 F.2d at 625. Although the
proponents carry the burden of establishing that the settlement is fair, Riker v. Gibbons, No. (8-
cy-00115-LRHE-VPC, 2010 WL 4366012, at *2 (D. Nev. Oct. 28, 2010}, a presumption of fairness
arises where the court finds that “the settlement agreement was reached in arnt's length
negotiations after relevant discovery.” In re Immune Response Secs. Lirig., 497 . Supp. 2d 1166,
1171 (S.D. Cal. 2007}

As to the second question, “[tihe court must direct notice 1n a reasonable manner to ail
class members who would be bound by the proposal.” Fed. R. Civ. P. 23(e)(1}. Notice must be
given “to all members who can be identified through reasonable effort” und describe “(i) the
nature of the action;” {i1) “the definition of the class certified;” (iii) “the class claims, issuss, or
defenses;” (1v) “that a class member may enter an appearance through an attorney if the member
so desires;” (v) "“that the court will exclade from the class any member who requests exclusion;”
{vi) “the ume and manper for requesting exclusion;” and (vil) “the binding effect of a class
judgment on members under Rule 23(c}(3).” Fed. R. Civ. P. 23{c}2)38). Generally, notice of a
settlement s acceptable if it “describes the terms of the settlement in sufficient detail to alest
those with adverse viewpoints to Investigate and to come forward and be heard.” Chiarchill Vill,
LLC v. Gen Elec., 361 F.3d 366, 575 (9th Cir. 2004) {internal quotations and citation omitted}.
IV, THE COURT SHOULD GRANT FINAL APPROVAL OF THE SETTLEMENT,

The Settlement at issue is fair, reasonable, and adequate, particularly given that Plaintiffs’
claims suffered from serious deficiencies, and they were likely to recover nothing if litigation
went forward, Class Memberg’ reactions to the Settlement’s terms further support approval.

Additonally, notice to Class Members was sufficient and fully satisfied due process.

A, The Class Relief Is Fair, Reasonable, and Adequate.

1. The Settlement is presumptively fair.

A settlement is presumiptively falr when it 38 the product of fully informed, arnt’s-length,
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non-collusive negotiations. Linney v. Cellular Alaska P ship, Nes. €-96-3008, C-97-0203, C-97-
(425, C-97-0457, 1997 WL 450064, at *5 (N.D. Cal. July 18, 1997), aff"d, 151 F.3d 1234 (9th
Ci. 1998} see Rodriguez v. W. Publ’'g Corp., 563 F3d 948, 965 (9th Cir. 2009} ("This circuit
has long deferred to the private consensual decision of the parties.”™). Hanlon v. Chinsler Carp.,
150 F.3d 1011, 1027 (9th Cir. 1998} (approval order “reflected the proper deference to the private
consensual decision of the parties™); Nai'l Rural Telecomms. Coop. v. DIRECTV, Inc., 221 FR.D.
323, 528 (C.D. Cal. 2604) ("A settlement following sufficient discovery and genuine arms-length
negotiation is presumed fair”). This presumption applies to the Setilement here, which was
negotiated at amm’s-fength with the help of an experienced mediator, after months of intense,
adversarial litigation. (See Decl. of Hon. Edward Infante ISG Pls.” Mot. for Prelim. Approval of
the Proposed Class Settlement, Dkt. No. 178 ("Infante Decl”} 4 24.)

The Settlement reflects counsel’s fully informed views on the sirengths and weaknesses of
Ciass Members™ claims. Given the significant motion practice, including a full briefing of class
certification issues, as well as the extensive discovery that had taken place in this litigation, the

Parties—represented by counsel with ample experience

were well apprised of the strengths and
weaknesses of their respective cases when they reached a compromise. (Rhodes Decl 4 3.)

The active participation of Judge Infante (ret), a neuiral mediator with extensive
expertence presiding over and mediating complex hitigation, further supports a finding of fairness.
See In re Iudep. Energy Holdings PLC Sec. Litig., No. 00 Civ. 6689, 2003 WL 22244676, at *4
{(S.DNY. Sept. 29, 2003) ("[Tlhe fact that the Settlement was reached after exhaustive arm’s-
length negotiations, with the assistance of a private mediator experienced in complex htigation, s
further proof that 1t 1s fair and reasonable.”); Safchell v. Fed. Express Corp., Nos. C03-2659 Si,
C03-2878 SL 2607 WL 1114010, at ¥4 (N.D. Cal. Apr. 13, 2007} (“assistance of an experienced
mediator in the settlement process confirms that the settlement is non-collusive™;. Judge Infante
noted that “[t|bere is no mdication of collusion mn the case and, on the contrary, a short review of
the Parties’ discovery comrespondence reveals the intensity of the adversanal process.” (Infante
Decl. § 24.) He concluded, “it is my opinion that the process leading to the proposed settiement

bears all the hallmarks of procedural fairness.” (Id.}
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In view of these facts, the Court should presuine that the Settlement s fair.

2. Plaintiffs had low edds of obtaining a sabstantial recovery.

Plaintiffs’ chances of prevailing on thelr claims were slim. The Objections submiitted in
response to the Settlement make it clear that many Class Members agree. Many Objections are
not actually objections to the Settlement per se, but to the lawsuit itself, calling it “frivolous,” “a
waste of time and resources,” and noting, for example, that “[bly maintaining their accounts
iUsers] appear to consider facebook’s practices worth the cost of free social networking.” (See
Inv. Obj. Nos. 28, 34; see also Obj. No. 2 {(noting Class Menbers “never had any realistic
expectation of being paid for their services™ ); Obj. No. 3 (stating “Facebook has never made any
representations to me that the items | post on my ‘page’ could not, or would not, be used 1n any
form of advertising.”); Obj. No. 9 {offering her portion of the Settlement to Class Counsel "in
return for thelr assistance in understanding just exactly how my rights were violated”).)

Plaintiffs’ poor prospects for recovery weigh heavily in favor of approving the Settiement.
See In re Pac. Enters. Sec. Litig., 47 F 3d 373, 378 (9th Cir. 1995} {(settiement is fair, reascnable,
and adequate where plaintifis” “odds of winning {are] extremely small” and strong defenses “may
have adversely terminated the litigation before trial”), Myers v. MedQuist, Inc., No. 03-cv-4608,
2009 WL 900787, at *1 {D.N.J. Mar. 31, 2009} (“this settiement represents a good value to the
class for what has proved to be z very weak case”™); see also W. Va. v. Chas. Pfizer & Co., 314 F.
Supp. 716, 743-d44 (S D.NY. 1970} (plaintff's confidence in claims “is often misplaced”),
abrogated on other grounds by Eisen v. Carlisie & Jacqguelin, 479 F2d 105 (2d Cir. 1973},

Several of the obstacles Plaintiffs would have faced in litigation are explained below.

Injury. Plaintiffs could not prove that they were injured by Facebook’s conduct, a
required element for claims under § 3344 and the UCL, and a prerequisite for Asticle i
standing. They therefore stood little chance of recovering any substuntial relief for the Class.
Dowvning v. Abercrombie & Fitch, 265 F.3d 994, 1001 (Sth Cir. 2001) (§ 3344): Animal Legal
Def. Fund v. Mendes, 160 Cal. App. 4th 136, 143 (2008) (UCL), Lujan v. Defenders of Wildlife,
504 U.S. 355, 560-01 (1992) {(Article IIl). As an initial matter, Plaintiffs faced the daunting task
of trying to prove that they and every Class Member were injured when content they voluntarily
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shared with thelr Facebook Friends was redisplayed to those very same Friends. Discovery
confirmed that no Plamtiff could pomt to any instance in which a Sponsored Story diminished
the vaiue of thelr name or likeness, or in any way deprived them of an opportunity they
otherwise would have had. (Brown Decl. § 54.) Instead, Plaintiffs hoped to establish injury by
showing how muuch, if at all, Facebook benefitted from allegedly misappropriating Users’ names
and likenesses. (See Facebook Opp. to Pis.” Mot. to Certify 1 Class, Dkt. No. 141 ("Class Cert.
Opp.7) at 18.) But Plaintiffs” reliance on this legally dubious theory of Injury—which assumes
that Class Members were injured by harmiess conduct solely because Facebook allegedly
benefited from that conduct—was, on ks own, sufficient to doom Plaintiffs’ case.

Plamntiffs’ theory of injury also contradicted the facts. While they contlended that a few
mmternal testing documents suggested Sponsored Stories outperformed other advertisements
{Brown Decl. Ex. KK, { 8{nj-{o}, {v)), Facebook’s analysis of Sponsored Stories that were
actually displayed revealed that they often generate less revenue for Facebook than alternative
ads. {Declaration of Randolph Bucklin, Dkt. No. 148 (“Bucklin Decl.”y §1 9, 81-92.) Plaintiffs’
own expert even conceded, under oath, that some Users” “endorsements” would either generate
no addifional revenue (when compared with other ads), or would cause Facebook to lose
revenue. In other words, under Plaintiffs” already-fanlty theory of injury, such Users would have
no injury and thas no claim. (Brown Decl. Ex. W at 134-35; Class Cert. Opp. at 16-20)"*

Express Consent. Under § 3344, Plaintiffs had the burden of proving that every Class
Member did not consent to Facebook’s alleged use of thewr names and Likenesses. See, e.g.
Downing, 265 F.3d at 1001; Stewart v. Rolling Stone LLC, 181 Cal. App. 4th 664, 680 {2010).
Express agreements between Facebook and putative Class Members, however, preclude such a

showing. As early as 2007, three vears befare the launch of Sponsored Stories, Facebook’s

* In its class certification opposition, Facebook argued that uninjured Users could not be
identified without mdividualized inquiry across the millions of Class Members, precluding class
certification. (Class Cert. Opp. at 17-22.) The Settlement avoids these individuslized issues by
affording miunctive relief to all Class Members and direct monetary relief to those Class
Members who can attest uader oath that they believe they were njured {without needing to prove
that they were, in fact, injured).
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authorized PFacebook to

Terms——to which all Users agree when they sign up and use the site"
“use” Users’ “photos [and] profiles (including your name, image, and likeness)” for “any
purpose, commercial, advertising, or otherwise . . . 7 {(Yang Muller Decl. Ex. C at
FB_FRA 00275} By 2009, the Terms authorized Facebook to “use your name, likeness and
Image for any purpose, Including commercial or advertising . . . 7 {id, Ex. E at
FB_FRA 00329} When Spoasored Stories launched, the Terms stated: “You can use vour
privacy settings to {imit how your name and profile picture may be associated with commercial,
sponsored, or related content (such as a brand you like} served or enhanced by us. You give us
perniission to use your name and profile pichire in connection with that contest, subject to the
limits you place.” (fd 44 21-22.}

This unambiguous, express consent is fatad to Plaintiffs’ claims. Using Facebook has
always has been contingent on a User’s willingness to abide by, and be subject to. Facebook's
Terms. See Sambreel Holdings LLC v. Facebook, Inc., No. 12-cv-0668, —- F. Supp. 2d ~-, 2012
WL 5993240, at *3 (S.D. Cual. Nov. 29, 2012) (“As an overarching premise, the Court 18
persuaded that Facebook has a right to control its own product, and to establish the terms with
which its users, application developers, and advertisers must comply in order {o utilize this
product.”). Because these Terms explicitly authorized Sponsored Stories, all Class Members,
therefore, consented to their appearance In Sponsored Stories.

Implied Consent. Under California law, which the Parties agree governs here, consent
can also be “implied frop1 {a plaintiff's] conduct and the circumstances of the case.”™ Jones v.
Corbis Corp., 815 F. Supp. 2d 1168, 1113-14 (C.D. Cal. 2011) (plaintiif consented by posing for
“red carpet” photos, knowing they could be used to solicit sales), aff'd, 489 F. App'x 155 (9th
Cir. 2012); see Newton v. Thomason, 22 F.3d 1453, 1401 (Oth Cir. 1994) (plaintiff consented by
expressing “excitement” and “flatter|v]” over use of his name); Greenstein v. Greif Co., No.
B200962, 2009 WL 1173068, at *9-10 (Cal. Ct. App. Jan. 20, 2009) {(plamntiff consented because

he knew he was “being recorded as part of the reality television program”™ and “did not object”).

" Yang Muller Decl. ISO Facebook’s Opp. to Pls.” Mot. for Class Cert., Dkt. No. 147 (“Yang
Muller Decl.”y 4 2, 13,

FACEBOOR™S MPA ISO PLS. MOT. FOR
20, FINAL APPROVAL OF SEYTLEMENT
CAsENo, CV 11.01726 RS




Case311-cv-01726-RS Document35l FiledDE/14/13 Page37 of 100

Here, Class Members knew, based on their use of and familiarity with Facebook, that their
actions on the site counid be shown to their Facebook Friends in commercial contexts. The record
Is replete with evidence demonstrating as much and, indeed, sharing content with Friends is the
reason Users take these actions in the first place. Since November 2007, Facebook has displayed
User Like statements, along with User names and/or profile pictures, in frillions of Social Ads.™
{Sqguires Decl. § 13.) Thus, millions of Users have seen their Friends’ social actions (and names
and/or profile pictures) paired with ads. Further, between Jannary and August 2011 alone, U.S.
Facebook Users saw over 115 billion Sponsored Stories featuring their Friends. {Declaration of
Christopher Plambeck ISO Joint Motion for Prelim. Approval of Rev. Settlement, Dki. No. 261,
{"Plambeck Decl.”; § 6.3 Users continue to see millions more Sponsored Stories each day. These
facts show that Class Members were clearly aware that certain actions on the site——including
Liking content and checking m—couild lead to their appearance in Sponsored Stories.  (See
generaily Tucker Decl. 18O Facebook™s Opp. to Pls” Mot. For Class Cert., Dkt. No. 144 (“Tucker
Decl™ 4 8.)

Despite this knowledge, however, Class Members continued to take actions that could
lead to their appearance in Sponsored Stories. Even well after Sponsored Stories Iaunched, Users
continued to click the Like buiton for Facebook Pages 50 million tines each day. (Tucker Decl.
4 91.) Many times, Users Liked Pages by clicking the Like button inside a Sponsored Storv—as
of April 2012, some 300,000 unigue U.S. Facebook Users did this each day. (Plambeck Decl.
49 15; Fucker Decl. § 48.) To cluim that these Users did aot understand that their actions could be
featured in a Sponsored Story is not credible. Indeed, after the Iaunch of Sponsored Stories, a
sampling of Users showed that they did not change their behavior after learning about Sponsored
Stories, as roughly equal numbers of Users increased, decreased, and did not change their Page-
Liking rates. (Bucklin Decl 4 99-103.)

Morsover, midlions of Class Members knew they could control their appearance in

Sponsored Stories through thelr privacy settings, but chose not to do so. As of Aprii 2012,

' Social Ads pair advertisements with stories about actions (such as Like statements) that Users

have taken with respect to the advertised brand, organization, or company.
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approximately 5 million Users adjusted their privacy controls to make a Page Like visible to
“Only Me,” and Users “Unliked” Pages more than 1.3 milion times in the second half of 2011,
{(Flambeck Decl. 44 13, 14} Either of these actions prevemts the associated content from
appearing in a Sponsored Story. (Squires Decl. ] 12, 22-23.) Users who knew of these options
but decided not to use them consented to Spornsored Stories.’”

In faet, the named Plaintiffs (as well as former named Plaintiff Angel Fraley) continued
to Like Pages on Facebook even after filing this lawsuit and learning that such actions could lead
to Sponsored Stories. (Brown Decl. § 44.) James Duval iestified unequivocally that he has
“continued to click on the Like button knowing that {he] may . .. trigger a sponsored story i
which [his} name or profile picture would be displayed to [his] friends.” (44 § 45.) Duval has
even Liked content in order to “spark™ Sponsored Stories. ({4 § 46.} Similarly, after learming
about this fawsuit, one User remarked: ™I think usimg vour info is part of the deal - nothing is
free, it’s how they make money.” (/d., Ex. Oj {italics added).

These facts establish that miflions of Class Members impliedly consented to Sponsored
Stories a5 a matter of law, precluding Plaintiffs from proving the absence of consent on a
classwide basis. See Jones, 815 F. Supp. 2d at 1113; Newron, 22 F.3d at 1461,

COPPA Preemption. Reguarding the Minor Subcelass, Plaintiffs claimed that Facebook
was required to obtazn parental consent from minor Class Members® parents and failed to do se.
This ignores the Children’s Online Privacy Protection Act (“COPPA™), which preempts state Iaws
that require websites to obtain parental consent to “collect” or "use” mmformation {rom users 13
and older. Indeed, as explained below, under the law of express preemption and conflict

preemption, states cannot require websites to obtain parental consent for teenagers. '8

" Users have learned about Spomsored Stories in a varjety of other ways, including from
Facebook’s online Help Center (Plambeck Decl. 4 10 {over 130,000 Users visited pages related to
Sponsored Stories between Qctober 2011 and March 2012)). its site-wide User-education
campaign {see Squires Decl. { 25), and news articles (Brown Decl. Exs. X-EE).

' Preemption comes in three forms: “(1) express preemption, where Congress explicitly defines
the extent to which its enactments preempt state law: (2} field preemption, where state law
atterpts to reguiate conduct in a field that Congress intended the federal law exclusively to
occupy; and (3} conflict preemption, where it is impossible to comply with both state and federal
requirements, or where state law stands as an obstacle to the accomplishment and execution of the
full purpose and objectives of Congress.” Gordon v. Virtumundo, Inc., 575 F.3d 104G, 1060 (9th
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Express Preemption. COPPA requires an “operator of a website or online service” to
obtain parental consent before it “coliects” or “usefs]” the “personal information™” of a *child,”
but only where the child is "under the age of 137 15 US.C. §§ 6301(1) 6302(a),
6502(b)(1HANIE) {emphasis added); 16 CFR. § 312.5{a)(l). Because COPPA expressly
preempts state requirements that are “inconsistent with” this “meatment,” 15 US.C. § 6502(d), it
bars any efforts by Plaintiffs or Class Members to use state law to impose a parental consent
requirement for minors over the age of 137

As initially proposed. COPPA would have required parental consent for the collection or
use of personal information from minors older than 13, {See Brown Decl. Ex. Q (S, 2326, 105th
Cong. §§ 2(1). 3(ﬂ}(:}.)(_z&x}(i.i)“f_:i.ii))‘)2E But, facig substantial cnticism that a parental consent
requirement for teenagers would infringe Firgt Amendment righ{s,gg lawmakers rejected that
proposal, stripping the bill of its provisions requiring parental consent for teenagers, see 144

Cong. Rec. 12785, 12787 {1998} {statement of Sen. Bryan) {explaining that these revisions “were

Cir. 2009},

¥ Under COPPA, “personal information” means “individually identifiable information about an

individual collected online,” including “a first and last name,” and any information collected and
combined with such an identifier. 15 U.S.C. § 6301(8}.

* Facebook has briefed COPPA preempiion extensively in the related CM.D. case, where
plaintiffs there made identical arguments.  For a comprehensive discussion, see Facebook's
Motion to Dismiss, Case No. 12-0v-01216, Dkt. No. 109 at 19-21, and Facebook’s Reply 1SO
Motion to Dismiss, id., Dkt No. 120 ar 11-14.

2 See Brown Decl. BEx. R, 144 Cong. Ree. S12787 (daily ed. Oct. 21, 1998) {statement of Sen,
Brvan)). Compare S, 2326, 105th Cong. §§ 2(1) end 3(a)(2A)aD)-(iii), with 15 US.C
§8§ 6301(1), 6502(a), and (1N AYGL). See generally Brown Decl. Ex, S, Testimony of the FTC
before Subcomm. on Consumer Prot., Prod. Safety, & Ins., July 15, 2014, at 14-15  (“In the
course of drafing COPPA, Congress looked closely at whether adolescents should be covered by
the faw, ultimately deciding to define a ‘child’ as an individual under age 13.7) (citations
omitted).

2 See Brown Decl. Ex. T, COPPA: Hre'g on S. 2326 Before the Comme’ns Subcomm. of the S.
Comm. on Commc’ns, Sci. & Transp., 105th Cong. 46 (1998} (testimony of A. Sackler, Time
Warner) (“{COPPA] should apply only to children under 13 years of age. . . . Models of parental
consent or parental notification would chill teenagers” interest in commercial websites
enormously, and should not be included in this legislation.” {altered)); id at 30 (testimony of D.
Mulligan, Cir. for Democ. & Tech.) (“As applied to teenagers {the bill] . . . hals] the potential to
chill protected First Amendment achivities and undermine rather than enhance teenagers|’|
privacy”); id. at 56 (testimony of Am. Library Ass’n} (COPPA “should not apply to minors over
the age of 12" because “[t]eenagers have independent rights o free speech and privacy that would
be severely compromised if parental notice were required each time they engaged in a fransaction
with a comnercial website™).
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worked out carefully with the participation of the marketing and online industries, the Federal
Trade Commission, privacy groups, and First Amendment organizations™). The revised bill also
contained an express preemption clause, fortifying COPPA against "inconsistent” state laws. 15
U.8.C. §6502(d); see 144 Cong. Rec. 12789, Thus, Congress adopted a clear policy that
teenagers’ Internet activities should not be subject to parental consent reguirements, even under
the auspices of state law. See 144 Cong. Rec. 12789,

Accordingly, COPPA bars states from requiring an online operator, like Facebook, to
obtain parental consent in order to collect or use personal imformation from minor users 13 and
older: "No State or local governmment may impose any liability for commercial activities or actions
by operators in iaterstate or forelgn commerce in connection with an aciivity or action described
in this title that is inconsistent with the treatment of those activities or getions under this section”™
See 15 U.S.C. § 6502(d) (italics added). Under the plain meaning of this provision, a state law 18
“inconsistent with” COPPA if it imposes different standards of lability on COPPA-regulated
activities, for exampie, by impesing liability where COPPA does not. See Gordon, 5735 F3d at
1061-63 {plamntfis” claims expressly preempted because “{ijt would be logically incongruous to
conclude that Congress endeavored to erect a uniform standard but simultaneously left states . ..
free to . . . create more burdensome regulation”). Because Facebook forbids children under age
{3 from using its site, any parental consent requirement under state law for u website operator’s
“use” of teenagers’ personal infonmation would target the very group of miners whom Congress
determined should not be subject to a parental consent requirement. Applying state law ia this
nuanner would be flatly "inconsistent with the treatment” of teenagers’ Internet use prescribed by
COPPA, and is, therefore, preempted. See 15 US.C. § 6302(d).

Applying COPPA’s preemption clause, a California court dismissed 2 class action against
Facebook premised on the same parental consent requirement urged by Plamtffs in this case. In
David Coher v. Facebook, Inc., No. BC 444482 (L. A. Super. Ct.}, plainuffs sued under § 3344
and the California Constitution based on Facebook’s alleged fatlure {o obtain parental consent for
displaying minors’ names and hikenesses in alieged advertisements. (Brown Decl. BEx. U (David

Cohern FMCAC) 44 39-48.) In September 2011, Judge Weintranb sustained Facebook's
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demurrer, ruling that “Plamuffs’ claims based on state law for Facebook's alleged failure to
obtain the parental consent of Users aged 13 to 17 to the commercial use of their name and
likeness is preempted by {COPPA|” (Brown Decl. Ex. V)

Conflict Preemption. A parental consent requirement would likewise fail under a conflict
preemption analysis, under which a state law must yield where it “stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” AT&T Mobility
LLC v. Concepeion, 131 5. Ct. 1740, 1753 (2011) {internal quotations and citation omitted). One
of COPPA's significant objectives was preserving the First Amendment rights of teenage Internet
users by exempting them from COPPA’s parental comsent requirement. A state law purporting to
require teenage users to obtain parental consent conflicts with this objective, and would fail under
the established law of conflict preemption. See Geter v. Am. Honda Motor Co., 529 US. 861,
881-82 (2000 (preempting state taw imposing Liability for conduct that was lawful under federal
lawy; Franklin Nat’l Bank v. New York, 347 U.S. 373, 37779 {1934) (same).

Arizona v. United States, 132 S, Ct. 2482 (2012}, confirms this analysis. There, the Coust
addressed the conflict between an Arizona law, which sought to impose criminal penalties on
undocumented workers, and a federal law, which imposed such penalties oniy on employers, but
was sient as to the statws of the undocumented workers themselves. See id. at 2303-04.
Applying “ordinary principles of preemption,” the Court ruled that federal law preempted the
Arizona law, emphasizing that Congress had considered and rejected proposals, zkin to
Arizona’s, to Impose criminal penalties on undocumented employees.  See id. at 2503, By
embracing a more extreme proposai that Congress had considered and rejected, the Court ruled,
Arizona’s approach “would interfere with the careful balance struck by Congress™ and siood as an
“obstacie to the regulatory system Congress chose.” See id.

The sume analysis applies here.  In enacting COPPA, Congress carefuily considered a
parental consent reguirement for the collection and use of personal information of minors age 13
and older. (Brown Decl. Ex. Q (8. 2326, 105th Cong. § 3(a2)(Axa)-(113)) As in Arizona,
Congress rejected that proposal, making a considersd judgment that parental consent should be
required only for minors under age 13, Requiring parental consent here “would interfere with the

FACEBOOR™S MPA ISO PLS. MOT, FOR

25. FINAL APPROVAL OF SEYTLEMENT
CAsENo, CV 11.01726 RS




Case311-cv-01726-RS Document35l FiledDE/14/13 Page4? of 100

careful balance sttuck by Congress,” thereby impeding “the regulatory system Congress chose.”

See Arizona, 132 8. Cooat 2505,

In view of COPPA’s broud preemptive effect—as dictated by established principles of
both express and conflict preemption—no state law can require parental consent to collect and
use mformation from teenage Internet users. Theretore, the Minor Subclass cannot prevail on
claims prenuised on a lack of parental consent and, accordingly, Facebook’s consent arguments
deseribed above apply equally to minors.

Parental Consent. Even if Facebook were required to obtain parental consest for is
nminor Users, Plaintiffs still could not prove an absence of consent for the Minor Subclass on a
classwide basis. For exampie, named Plamtiff W.T. not only had his father’s permission to
register for Facebook, but did so while sitting at a computer with his father, with whom he
reviewed-—and agreed to—Facebook’s Terms. {Brown Decl. {4 47-48.) W.T.’s father could not
even recall whether it was he or his son who actually clicked “Sign Up,”™ which signals agreement
to Facebook’s Terms. (/4 9 48 (Mr. Tait testified, “. . . I think he was the one who was doing the
typing. but I was sitting night with him.” (utalics added)).) Mr. Tait also registered for his own
Facebook account to monitor W.T. s activity on the site. (Id. { 49.) These facts establish that Mr.
Tait gave express and implied consent, as a matter of law, to his son’s use of Facebook according
to its Terms, including the language permitting his son’s appearance in Sponsored Stories.

Facebook alse adduced compelling evidence that millions of other pareats mmpliedly
consent to Sponsored Stories.  For example, as of December 27, 2011, over six miliion teenage
Users—almost one in three members of the Minor Subclass—were Facebook Friends with at east
one of their parents. (Plambeck Decl 4 7, 11.} In addition, millions of parents supervise their
children’s Facebook use, some have access to their childrer’s passwords, and most helped their

children create their accounts.” Many parents who know that thefr children are using Facebook

* Brown Decl. Ex. FF at 3 (study found that 72% of parents monitor their teens’ social
networking accounts); Brown Decl. Ex. GG (recent study found that 92% of parents surveyed
were Facebook Friends with their children and 72% have access to their children’s passwords),
Brown Decl. Ex. HH at 11 (recent study found that 64% of parents whe knew when their child
created his or her Facebook account had helped the child create the account).}
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would have actual (or constructive) notice of the Terms governing that use, including the term
perniitiing Facebook to use 4 minor's name and profile picture in commercial or sponsored
content. Moreover, many of these parents—ithrough their own use of Facebook or otherwise—
were undoubtedly aware thai their minor children either had appeared or could appear In
Sponsored Stories, yet took no measures to prevent that from happening (by altering privacy
settings, ciosing their accounts, etc.). These parents impliedly consented to the conduct
challenged in this case.

Thus, even if COPPA could be set aside, which it cannot, miflions of minors couald neot
carry thelr burden to show z lack of parental consent.

Proof of Use of Name or Likeness. Muany Class Members® claims would also fail
because their name on Facebook is neither their actual hame nor a pseudonyn: widely known to
the public as identified with the Class Member, as required under § 3344, Abdul-Jabbar v. Gen.
Mators Corp., 85 F.38 407, 416 (5th Cir. 1996} (whether plamtiffs birth name, Lew Alcindor,
“equais’ Kareem Abdul-Jabbar . . . 1s a question for the jury”). Facebook established that this
practice i1s widespread; indeed, two of the five original named Plaintiffs used fictitious Facebook
names, and one had scores of Facebook Friends using fanciful names ike “DanceHer Islove,”
“Endearmient LadyDear,” and “Nu KlezmerArmy.” (Brown Decl. Ex. P}

Even more Class Members would be precluded from recovery given the prevalence of
Facebook Users whose profile pictures do not contain their likeness. Specifically, such profile
pictures do not contain photographs from which “ohe who views the photograph with the naked
eve can reasonably determine that the person depicted in the photograph is the same person who
1s complaining of its unauthorized use.” Cal. Civ. Code § 3344(b)(1); see Newcombe v. Adolf
Coars Co., 157 E3d 686, 692 (9th Cir. 19983 Pacebook does not require Users to upload a
profile picture at all, much less a picture that bears their likeness. (Squires Decl. 9 2-3.) Each
of the named Plaintiifs admitted that many of their Facebook Friends would not recognize profile
pictures they have used as depicting themi. (Brown Decl. §f 50-32.) Indeed, one of the named
Plamtiffs used profile pictures depicting, at various times, the Oakland skyline and a cartoon of a

kimono-clad ninja. (fd. { 51.} Facebook also showed that many of Angel Fraley’s Friends used
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profile pictures that Fraley herseif did not recognize. {(Jd. § 52.)

Public Interest Exception of § 3344(d}. Many (if not all} claims would additionaily fail
because § 3344 exempts from hability the use of a person’s name or photograph “in connection
with any news, public affairs, or sports broadeast or account, or any political campaign .. . 7
Cal. Civ. Code § 3344(d); Baugh v. CBS, Inc., 828 F. Supp. 745, 733 (N.D. Cal. 1993} (“the fact
that [the challenged use] pen