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PETITION FOR DECLARATORY RULING 

The Consumer Bankers Association (“CBA”), by its attorneys and on behalf of its 

members, pursuant to section 554(e) of the Administrative Procedure Act, 5 U.S.C. 0 554(e), and 

section 1.2 of the Commission’s rules, 47 C.F.R. 0 1.2, respectfully requests the Commission to 

issue, on an expedited basis, a declaratory ruling that certain sections of the Indiana Revised 

Statutes and Indiana administrative Code are preempted as applied to interstate telephone calls.’ 

Specifically, the CBA requests that the Commission preempt the Indiana statute and 

regulations to the extent they prohibit telemarketing calls to persons and entities with which the 

caller has an established business relationship as defined in this Commission’s rules. 

The Consumer Bankers Association was founded in 1919 and is a not-for-profit trade 
association that provides leadership and representation on retail banking issues such as privacy, 
fair lending, and consumer protection legislation/regulatian. The CBA develops policy that 
affects financial institution retail products and services. CBA members include most of the 
nation’s largest bank holding companies and hold two-thirds of the industry’s total assets. CBA 
is the recognized voice on retail banking issues in the nation’s capital. Member institutions a~ 
the leaders in consumer finance (auto, home equity and education), retail electronic commerce, 
small business services, and community development. 
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DISCUSSION 

The CBA’s member institutions have customers in every state of the United States, 

including Indiana. In order to advise existing customers of opportunities, such as the availability 

of more favorable interest rates, that those customers may find to be of value, CBA member 

institutions place interstate telephone calls to those customers in compliance with the Telephone 

Consumer Protection Act (“TCPAq2 and this Commission’s implementing rules 

Under the Commission’s rules, telemarketing calls may be placed to any persons with 

whom the caller has an established business relationship, even where the called party’s number 

has been entered on the national do-not-call regi~try.~ An established business relationship, in 

turn, is defined as “a prior or existing relationship formed by a voluntary two-way 

communication between a person or entity and a residential subscriber with or without an 

exchange of consideration, on the basis of the subscriber’s purchase or transaction with the entity 

within the eighteen (18) months immediately preceding the date of the telephone call or on the 

basis of the subscriber’s inquiry or application regarding products or services offered by the 

entity within the three months preceding the date of the call, which relationship has not been 

previously terminated by either 

The telemarketing statute of the State of Indiana provides that a “telephone solicitor may 

not make or cause to be made a telephone sales call to a telephone number if that, telephone 

number appears [on the do-not-call list maintained by the State of Indiana].”’ Fajlure to comply 

~ ~~ ~~ ~ ~~~ 

47 U.S.C. 5 227. 

47 C.F.R. 0 64.1200(~)(2), (f)(9). 

Id. 0 69.1200(f)(3). 

Bums Ind. Code Ann. 5 24-4.7-4 (2004). The applicable provisions of the Indiana statute are 
appended as Attachment 1 ; the applicable provisions of Indiana’s implementing regulations are 
appended as Attachment 2. 
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with this statutory prohibition constitutes “a deceptive act that is actionable by the pndiana] 

attorney general . . .’76 Indiana’s statutory prohibitions apply to all telephone solicitors “doing 

business in Indiana,” which is defined its “making telephone sales calls to consumers located in 

Indiana whether the telephone sales catls are rnadefiom a location in Indiana or outside 

Indiana. ’J 

Indiana’s prohibition on calls to numbers on the Indiana do-nd-call list i s  subject to 

exceptions that partially overlap with, but are substantially narrower than, the “established 

business relationship” of the Commission’s telemarketing rules. Specifically, and insofar as 

relevant here, the Indiana telemarketing statute “does not apply to any of the following: 

(1) 

(2) 

A telephone call made in response to an express request of the person called. 

A telephone call made primarily in connection with an existing debt or contract 

for which payment or performance has not been completed at the time of the 

These statutory exemptions, however, do not cover the most common kinds af 

established business relationship encompassed by the Commission’s rules, and therefore prohibit 

interstate calls that are permitted by applicable federal law. 

Notably, the Indiana exceptions do not include relationships based upon a consumer’s 

past inquiry or application, during the three months preceding the cdl, regarding the calling 

party’s products or services. Instead, telephone sales calls may only be made pursuant to a past 

inquiry that included a “specific grant of authority made by a residential telephone subscriber at 

~ 

Id. 8 24-4.7-5- 1. 

’ Id. 0 24-4.7-2-5 (emphasis added). 

* Id. 0 24-4.7-1-1. 
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a verifiable date and time authorizing a telephone solicitor to make a teIephone sales call to the 

residential telephone subscriber’s residential telephone n~rnber.”~ 

Similarly, Indiana’s exception does not include calls to persons with whom the caller has 

engaged, within 18 months prior to the call, in a purchase or transaction as to which payment has 

been made or performance completed. Instead, Indiana’s exception applies only to calls 

concerning “a sum of money owed by the consumer who receives the telephone call to the 

telephone solicitor making the call . . .” or “a legally binding agreement currently in effect 

between the consumer who receive the call and the telephone solicitor making the call . . .”lo 

Finally, the Indiana statute, unlike the Commission’s rules, does not expressly permit an 

established business relationship to extend to any affiliated entities that “the consumer 

reasonably would expect . . . to be included” within that category.” 

The Commission permits states to impose telemarketing regulations that are more 

restrictive than those of the Commission’s, but only with respect to intrastate calls. The Indiana 

statute does not restrict its coverage to intrastate calls within the State of Indiana. Accordingly, 

CBA members that place calls to Indiana customers from locations outside Indiana may be 

subject to enforcement action by the Indiana attorney general, even where those calls comply 

fully with federal law, in violation of this Commission’s declared policy. 

In its TCPA Order released July 3,2003, the Comrnission invited “any party that believes 

a state law is inconsistent with section 227 or our rules [to] seek a declaratory ruling.”’2 In that 

Ind. Admin. Code § 11 IAC 1-1-4 (2004). 

lo  Id. 5 11 IAC 1-1-3.5. 
*’ 47 C.F.R. 0 64.1200(f)(3)(ii). 
l2 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report 
and Order, 18 FCC Rcd 14014,14064-65 1 8 4  (2003) (“TCPA Order”). 
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same Order, the Commission described the principles that would guide its resolution of such 

petitions: 

Although section 22’?(e) gives states authority to impose more restrictive 
intrastate regulations, we believe that it was the clear intent of Congress generally 
to promote a uniform regulatory scheme under which telemarketers would not be 
subject to multiple, conflicting regulations. We conclude that inconsistent 
intersrare rules frustrate the federal objective of creating uniform national rules, to 
avoid burdensome compliance costs for telemarketers and potential consumer 
confusion. The record in this proceeding supports the finding that application of 
inconsistent rules for those that telemarket on a nationwide OT multi-state basis 
creates a substantial compliance burden for those entitie~.’~ 

The Indiana telemarketing statute plainly subjects the CBA’s member institutions to 

“multiple, conflicting regulations” and frustrates “the federal objective of creating uniform 

national rules” for telemarketing. In order to comply with both federal and Indiana law, each of 

the CBA’s members would be required to identify those Indiana customers with whom the 

member’s relationship satisfies this Commission’s, but not Indiana’s, standard for permitting a 

telemarketing call to a number on the do-not-call list. Each member then would be required to 

compile a separate “do-not-call list” for those Indiana customers and train and supervise call 

center employees in its use. This costly and cumbersome effort would frustrate the 

Commission’s announced policy of avoiding “inconsistent rules for those that telemarket on a 

nationwide or multi-state basis” that create “a substantial compliance burden for those entities.”I4 

The cited portions of the Indiana statutes and regulations create a controversy and subject 

the CBA’s member institutions to uncertainty concerning their obligations, thereby satisfying the 

standard for declaratory relief under the Administrative Procedure Act and the Commission’s 

rules. Accordingly, the CBA requests that this Commission declare that the cited sections of the 

l3 Id. at 14064 1 83 (emphasis added). 

Id. I4 
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Indiana Statutes and Administrative Code are preempted to the extent they purport to prohibit the 

making of any interstate telemarketing call that is permitted, under this Commission’s rules, as a 

call to a person or entity with whom the calling party has an established business relationship. 

Respectfully submitted, ,--, 

ChGles H. Kenned; / 

Washington, DC 
(202) 887-1500 

Dated: November 19,2004 
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IC 24-4.7 
ARTICLE 4.7. TELEPHONE SOLICITATION OF 

CONSUMERS 

IC 24-4.7-1 
Chapter 1. General Provisions 

IC 24-4.7-1-1 
Application 

Sec. 1. This article does not apply to any of the following: 
(1) A telephone call made in response to an express request of 
the person called. 
(2) A telephone call made primarily in connection with an 
existing debt or contract for which payment or performance has 
not been completed at the time of the call. 
(3) A telephone call made on behalf of a charitable organization 
that is exempt from federal income taxation under Section 501 
of the Internal Revenue Code, but only if all of the following 

(A) The telephone call is made by a volunteer or an 
employee of the charitable organization. 
(B) The telephone solicitor who makes the telephone call 
immediately discloses all of the following information upon 
making contact with the consumer: 

apply: 

(i) The solicitor's true first and last name. 
(ii) The name, address, and telephone number of the 
charitable organization. 

(4) A telephone call made by an individual licensed under 
IC 25-34.1 if 

(A) the sale of goods or services is not completed; and 
(B) the payment or authorization of payment is not required; 

until after a face to face sales presentation by the seller. 
(5) A telephone call made by an individual licensed under 
IC 27-1-15.6 or IC 27-1-15.8 when the individual is soliciting 
an application for insurance or negotiating apolicy of insurance 
on behalf of an insurer (as defined in IC 27-1-2-3). 
(6) A telephone call soliciting the sale of a newspaper of 
general circulation, but only if the telephone call is made by a 
volunteer or an employee of the newspaper. 

As  added by P.L.189-2001, SEC.1. Amended by P.L.97-2004, 
SEC. 90. 

IC 24-4.7-1-2 
Compliance with other law 

any other applicable law. 
A s  added by P.L.189-2001, SEC.1. 

Sec. 2. This article does not relieve a person from complying with 

Attachment 1 



IC 24-4.7-2 
Chapter 2. Definitions 

IC 24-4.7-2-1 
Applicability of Definitions 

article. 
As  added by P. L. I W-2001, SEC. 1. 

Sec. 1. The definitions in this chapter apply throughout this 

IC 24-4.7-2-2 
"Consumer" defined 

is an actual or a prospective: 
Sec. 2. "Consumer" means a residential telephone subscriber who 

(1) purchaser, lessee, or recipient of consumer goods or 
services; or 
(2) donor to a charitable organization. 

As added by P.L.189-2001, SEC.1. 

IC 24-4.7-2-3 
"Consumer goods or services" defined 

Sec. 3. "Consumer goods or services" means any of the following: 
(1) Tangible or intangible personal property or real property 
that is normally used for personal, family, or household 
purposes. 
(2) Property intended to be attached to or installed on real 
property without regard to whether it is attached or installed. 
(3) Services related to property described in subdivision (1) or 
(2). 
(4) Credit cards or the extension of credit. 

As  added by P. L. 189-2O01, SEC. I .  

IC 24-4.7-2-4 
"Division" defined 

the ofice of the attorney general. 
A s  added by P.L.189-2001, SEC.1. 

Sec. 4. "Division" refers to the consumer protection division of 

IC 24-4.7-2-5 
"Doing business in lndiana" defined 

Sec. 5. "Doing business in Indiana" means making telephone sales 
calls to consumers located in Indiana whether the terephone sales 
calls are made from a location in Indiana or outside Indiana. 
A s  added by P.L.189-2001, SEC.1. 

IC 24-4.7-2-6 
"Fund" defined 

telephone solicitation hnd  established by IC 244.7-3-6. 
A s  added by P.L.189-2001, SEC.1. 

Sec. 6. "Fund" refers to the consumer protection division 



IC 24-4.7-2-7 
"Listing" defined 

Sec. 7. "Listing" refers to the no telephone sales solicitation 
listing published by the division under IC 24-4.7-3 that lists the 
names of persons who do not wish to receive telephone sales calls. 
A s  added by P.L.189-2001, SEC.1. 

IC 24-4.7-2-8 
"Telephone number" defined 

number. 
A s  added by P. L. 189-2001, SEC. I. 

Sec. 8. "Telephone number" means a residential telephone 

IC 24-4.7-2-9 
"Telephone sales call" defined 

consumer for any of the fdlowing purposes: 
Sec. 9. "Telephone sales call" means a telephone call made to a 

( 1 )  Solicitation of a sale of consumer goods or services. 
(2) Solicitation of a charitable contribution. 
(3)Obtaining information that will or maybe used for the direct 
solicitation of a sale of consumer goods or services or an 
extension of credit for such purposes. 

The tern includes a call made by use of automated dialing or 
recorded message devices. 
A s  added by P.L.189-2001, SEC.1- 

IC 24-4.7-2-10 
"Telephone solicitor" defined 

Sec. 10. "Telephone solicitor" means an individual, a firm, an 
organization, a partnership, an association, or a corporation, 
including affiliates and subsidiaries, doing business in Indiana. 
A s  added by P.L. 189-2001, SEC.1. 



IC 24-4.7-3 
Chapter 3. Duties of the Division 

IC 24-4.7-3-1 
Quarterly listing 

Sec. 1. (a) A quarterly listing of telephone numbers of Indiana 
consumers who request not to be solicited by telephone shall be 
established, maintained, and published as provided in this section. 

(b) The telephone number of a consumer shall be placed on the 
listing if the consumer requests to be added to the listing according 
to a procedure approved by the division. 

(c) The listing shall be updated, upon receipt of a request fkom a 
consumer . 

(d) A telephone solicitor may obtain a copy of the listing upon 
request of the telephone solicitor as provided in this section. 

(e) The division shall establish a fee to be paid by a telephone 
solicitor for obtaining a copy of the listing. The fee establishedunder 
this subsection may nat exceed the amount necessary to cover the 
cost of providing the listing to telephone solicitors. 
A s  added by P.L.189-2001, SEC.2. 

IC 24-4.7-3-2 
Agents 

Sec. 2. (a) The division may contract with an agent to perform the 
division's duties under section 1 of this chapter if both of the 
following conditions are satisfied 

(1) The agent has demonstrated experience in maintaining a 
national no sales solicitation calls listing. 
(2) The contract requires the vendor to provide the listing in: 

(A) a printed hard copy format; and 
(B) any other format offered; 

at a cost that does not exceed the production cost of the format 
offered. 

(b) If the division enters into a contract under this section, the 

(1) Approval of the procedures for establishment, maintenance, 
and publication of the listing. 
(2) Establishing fees required by section l(e) ofthis chapter. 

As added by P.L.189-2001, SEC.1. 

division must retain the ultimate authority for the following: 

IC 24-4.7-3-3 
Investigation 

concerning violations of this article. 
A s  added by P.L.189-2001, SEC.1. 

Sec. 3. The division shall investigate complaints received 

IC 24-4.7-3-4 
Notifications 

duties created by this article. 
Sec. 4. The division shall noti@ Indiana residents of the rights and 



As  added by P. L. I89-2OO1, SEC. I .  

IC 24-4.7-3-5 
Reports 

Sec. 5. (a) The division shall, after lune 30 and before October 1 
of each year, report to the regulatory flexibility committee 
established by IC 8-1-2.6-4 on the following: 

(1) For the state fiscal year ending June 30,2002, the expenses 
incurred by the division in establishing the listing 
(2) The total amount of fees deposited in the fund during the 
most recent state fiscal year. 
(3) The expenses incurred by the division in maintaining and 
promoting the listing during the most recent state fiscal year. 
(4) The projected budget required by the division to comply 
with this article during the current state fiscal yea. 
( 5 )  Any other expenses incurred by the division in complying 
with this article during the most recent state fiscal year. 
(6) The total number of subscribers on the listing at the end of 
the most recent state fiscal year. 
(7) The number of new subscribers added to the listing during 
the most recent state fiscal year. 
(8) The number of subscribers removed from the listing for any 
reason during the most recent state fiscal year. 

(b) The regulatory flexibility committee shall, before November 
1 of each year, issue in an electronic format under IC 5-14-6 a report 
and recommendations to the legislative council concerning the 
information received under subsection (a). 
A s  added by P.L.189-2001, SEC.1. Amended by P.L.28-2004, 
SEC. 163. 

IC 24-4.7-3-6 
Purpose 

Sec. 6. (a) The consumer protection division telephone solicitation 
fund is established for the purpose of the administration of this 
article and shall be used exclusively for this purpose. 

(b) The division shall administer the fund. 
(c) The division shall deposit all revenue received under this 

article in the fund. 
(d) Money in the fund is continuously appropriated tothe division 

for the administration of this article. 
(e) Money in the fund at the end of a state fiscal year does not 

revert to the state general fund. However, if the amount of money in 
the fund at the end of a particular state fiscal year exceeds two 
hundred thousand dollars ($200,000), the treasurer of state shall 
transfer the excess from the fund to the state general fund. 
A s  added by P.L.189-2001, SECJ. 

IC 24-4.7-3-7 
Adoption of rules 

Sec. 7. The division may adopt rules under IC 4-22-2 to 



implement this article. 
As added by P.L. 189-2001, SEC. I. 



IC 24-4.7-4 
Chapter 4. Telephone Solicitations 

IC 24-4.7-4-1 
Prohibitions 

Sec. 1. A teiephone solicitor ma. not make or cause to be made 
a telepbone sales call toa telephone number if that telephone number 
appears in the most current quarterly listing published by the 
division. 
A s  added by P.L.189-2001, SEC.1. 

IC 24-4.74-2 
Violations; disclosure 

Sec. 2. A telephone solicitor who makes a telephone sales call to 
a telephone number shall immediately disclose the following 
information u p n  making contact with the consumer: 

(1) The solicitor's true first and last name. 
(2) The name of the business on whose behalf the telephone 
solicitor is soliciting. 

As added by P.L.189-2001, SEC.1. 

IC 24-4.7-4-3 
Directories 

Sec. 3. (a) This section does not apply to a person obtaining 
consumer information for inclusion in directory assistance and 
telephone directories sold by telephone companies. 

(b) A telephone solicitor or person who obtains consumer 
information that includes telephone numbers shall exclude the 
telephone numbers that appear on the division's most current listing. 
A s  added ty P.L.189-20(11, SEC.1. 

IC 24-43-44 
Contracts and sales 

Sec. 4. (a) This section does not apply to any of the following: 
(1) A sale in which: 

(A) no prior payment is made to a merchant; 
(B) an invoice accompanies the goods or services; and 
(C) a consumer is allowed seven (7) days to cancel the 
services or return the goods without obligation for payment. 

(2) A contractual agreement that: 
(A) requires payment; and 
(B) allows the consumer at least ten (10) days to cancel the 
contract and receive a full refund of the payment. 

(3) A sale regulated by 170 IAC 7-1.1-19. 
(4) A newspaper subscription executed through a telephone call. 

(b) A contract made under a telephone sates call is not valid and 
enforceable against a consumer unless the contract complies with 
this section. 

(c) A contract made under a telephone sales call must satisfjl all 
of the following: 



(1) The contract must be reduced to writing and signed by the 
consumer. 
(2) The contract must contain the name, address, and business 
telephone number of the seller, the total price of the contract, 
and a detailed description of the goods or services being sold. 
(3) The description of goods or services as stated in the contract 
must be the same as the description principally used in the 
telephone solicitation. 
(4) The contract must contain, in bold, conspicuous type 
immediately preceding the signature the words "you are not 
obligated to pay any money unless you sign this contract and 
return it to the seller". 
( 5 )  The contract may not exclude from its terms any oral or 
written representations made by the telephone solicitor to the 
consumer in connection with the transaction. 

As addedbyP.L.189-2001, SEC.1. AmendedbyP.L.22-2002, SEC.1. 

IC 24-4.7-4-5 
Transactions 

Sec. 5. (a) This section does not apply to any of the following: 
(1) A transaction made in accordance with prior negotiations in 
the course of a visit by a consumer to a merchant that operates 
a retail business establishment that has a fixed, permanent 
location where consumer goods are displayed or offered for sale 
on a continuing basis. 
(2) A transaction in which: 

(A) a consumer may obtain a full refund for the return of 
undamaged and unused goods; or 
(B) a consumer may, within seven (7) days after receipt of 
merchandise by a consumer, give a cancellation of services 
notice to a seller and return the merchandise, and the seller 
must process the r e h d  within thirty (30) days after receipt 
of the returned merchandise. 

(3) A transaction in which a consumer purchases goods or 
services under a television, radio, or print advertisement or a 
sample, brochure, or catalog of a merchant that contains: 

(A) the name, address, and business telephone number of the 
merchant; 
(B) a description of the goods or services being sold; and 
(C) limitations or restrictions that apply to the offer. 

(4) A transaction in which a merchant is a bona fide charitable 
organization. 

@) A contract made under a telephone sales call in violation of 

(c) A merchant who engages a telephone solicitor to make or 

(1) make or submit a charge to a consumer's credit card account; 
or 
(2) make or cause to be made any electronic transfer of funds; 

until the merchant receives from the consumer a copy of the contract, 

this section is not valid and enforceable against a consumer. 

cause to be made a telephone sales call may not: 



signed by the consumer, that camplies with this chapter. 
As  added by P.L. 189-2001, SEC. 1. 

IC 244.74-6 
Other applicable law 

applicable laws, including the following, if applicable: 
Sec. 6. A telephone solicitor must also comply with all other 

(1)IC 24-5-12. 
(2) IC 24-5-14. 

As  addedbyP.L.189-2001, SEC.1. AmendedbyP.L.22-2002, SEC.2. 



IC 24-4.7-5 
Chapter 5. Civil Remedies 

IC 24-4.7-5-1 
Deceptive acts 

Sec. 1. A telephone solicitor who fails to comply with any 
provision of IC 244.74 commits a deceptive act that is actionable 
by the attorney general under this chapter. 
A s  added by P. L. 189-2001, SEC. I .  

IC 24-4.7-5-2 
Remedies 

obtain any or all of the following: 
Sec, 2. In an action under this chapter, the attorney general may 

(1) An injunction to enjoin future violations of IC 244.7-4. 
(2) A civil penalty of not more than the following: 

(A) Ten thousand dollars ($lO,OOO) for the first Violation of 
IC 244.74. 
(B) Twenty-five thousand ($2S,OOO) dollars for each 
violation after the first Violation. 

For purposes of this subdivision, each telephone call in 
violation of IC 244.74-1 is considered a separate violation. 
(3) All money the defendant obtained through violation of 
IC 244.74. 
(4) The attorney general's reasonable costs in: 

(A) the investigation of the deceptive act; and 
(B) maintaining the action. 

(5) Reasonable attorney's fees. 
(6) Costs of the action. 

A s  added by P. L. 189-2001. SEC. I .  

IC 24-4.7-5-3 
Voidable contracts 

Sec. 3. In an action under this chapter, the court may void or limit 
the application of contracts or clauses resulting from deceptive acts 
and order restitution to be paid to an aggrieved consumer. 
A s  added by P.L.189-2001, SEC.1. 

IC 24-4.7-5-4 
Statute of limitations 

more than two (2) years after the occurrence of the deceptive act. 
A s  added by P.L.189-2001, SEC.1. 

Sec. 4. An action brought under this chapter may not be brought 

IC 24-4.7-5-5 
Jurisdiction 

or superior court of Marion County. 
A s  added by P.L.189-2001. SEC.1. 

Sec. 5. An action under this chapter may be brought in the circuit 



IC 24-4.7-5-6 
Representation of state 

state in an action under this chapter. 
As added by P.L. 189-2OO1, SEC. 1. 

Sec. 6. The attorney general may employ counsel to represent the 



TITLE 11 CONSUMER PROTECTION DIVISION OF THE OFFICE OF THE ATTORNEY GENERAL 

ARTICLE 1. TELEPHONE SOLICITATIONS 

Rule 1. Definitions 

11 IAC 1-1-1 Applicability 
Authority: IC 4-6-94; IC 24-4.7-3-7 
Affected: IC 244.7-2 

Sec. 1. The definitions set forth at IC 24-4.7-2, as suppIemented in this rule, apply throughout this title. (ConsumerProrection 
Division of the Oftice of the Attorney General: 11 IAC 1-1-1;filed Jan 18,2002, 5:OOp.m.: 25 IR 1854) 

11 IAC 1-1-2 “Contract made under a telephone sales call” defined 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 24-4.74-4; IC 24-4.745 

Sec. 2. For the purposes of IC 24-4.744 and IC 244.7-4-5, a “contract made under a teIephone sales call” docs not include 

(1) the sale, purchase, or mortgage of red estate is not completed; and 
(2) the payment or authorization of payment is not requim& 

a contract for the sale, purchase, or mortgage of real estate if: 

solely as a result of the telephone sales call. (Consumer Protection Divkion of the m c e  of the A f t o m q  General; I1 IAC 1-1-2; 
filed Jan 18, 2002,5:0Op.m.: 25 IR 1854) 

11 IAC 1-1-3 “Division” defined 

Affected: IC 24-4.7-2-4 
Authority: IC 4-6-9-8; IC 244.7-3-7 

Sec. 3. As used in this title, “division” refers to the consumer protection division of the office of the attorney gend. 
(Consumer Protection Division of the Oftice of the Attorney General; 11 IAC I-I-3;filed Jan IS, 2002,5:OOp.m.r 25 IR 1854) 

11 JAC 1-1-3.5 “Existing debt or contract” defined 
Auth~rity: IC 4-6-9-8; IC 24-4.7-3-7 
Affected IC 24-4.7-1-1 

Sec. 3.5. (a) For the purposes of IC 24-4.7-1-1, “existing debt or c0ntract”means: 
(1) a sum of money currently owed by the consumer who receives the telephone call to the telephone soticitor making the call 
or to the person who contracted, hired, or authorized the telephone solicitor making the CAI; or 
(2) a legally binding agreement currently in effect betweem the consumer who receives the call and the telephone solicitor 
making the call or the person who contracted, hired, or authorized the telephone solicitor making the call. 
(b) For the purposes of IC 24-4.7-1-1, an “existing debt or contract” does not include: 
( I )  an existing debt that the consumer has with a person other than the telephone solicitor making the call or the person who 
contracted, hired, or authorized the telephone solicitor making the call; or 
(2) an existing contract that the consumer has with a person other than the telephone solicitor making the call or the person 
who contracted, hired, or authorized the telephone solicitor making the call. 

(Consumer Protection Division of the %ce of the Attorney General; I I IAC I-13.5;filed Feb I?. 2003,9:54 a.m.: 26 IR 2300) 

11 IAC 1-1-4 “Express request” defined 
Authority: IC 46-94; IC 24-4.7-3-7 
Affected IC 24-4.7-1-1 

Sec. 4. For the purposes of IC 244.7-1-1, “express request” means a specific grant of authority made by a residential 
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telephone subscriber at a verifiable date and time authorizing a telephone solicitor tamake a telephwe SalescalJ to the residential 
telephone subscriber’s residential telephone number. The grant of authority: 

(1) shall not be included as a condition of a contract for the sale of consumer goods or services; 
(2)shall not be given by a person other than the residential telephone subscriber to whom the call will be made; and 
(3)if in writing, must be set forth in a document that: 

(A) is separate from any written contract between the residential telephone subscriber and the telephone solicitor 
authorized to make the telephone sales call; 
(B) is printed in 12-point boldface type or larger; and 
(C) contains only the grant of authority. 

(Consumer Protection Division of the Ofice ofthe Attorney General; I1 IAC I-l-4;filedJm 18.2002 5:aOp.m.: 25 IR 1854) 

11 IAC 1-1-5 “Person” defined 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 4-6-9-8; IC 24-4.7-3-7 

Sec .  5. As used in this title, “person” means an individual, an incorporated or unincorporated OrganiPttion, an association, 
or any other legal entity. (Consumer Protection Division of the OBce of the Attorney General; I1 IAC 1-l-S;Jiled Jan 18,2002. 
5:OOp.m.: 25 IR 1855) 

11 IAC 1-1-6 “Residential telephone number” defined 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 244.7 

Sec. 6. As used in this title and for the purposes of IC 24-4.7, “residential telephone number” means a number heM or used 
by a residential telephone subscriber that terminates at that subscriber’s place of residence. (Consumer Protection Division of the 
q c e  of the Attorney General; I1 IAC I-l-6;filedJan 18,2002,5:00p.m.: 25 IR 1855) 

11 IAC 1-1-7 “Residential telephone subscriber” defined 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 24-4.7 

Sec. 7. As used in this title and for the purposes of IC 24-47, “residential telephone s u b s c r i i  means an individual: 
(1) who has subscribed to telephone service terminating at that individual’s residence, or the individual’s spouse; or 
(2) for whose use another person subscribes to telephone service terminating at the individual’s place of residence. 

(Consumer Protection Division of the Ofice of the Attorney General; I1 L4C l-l-7;filedJan IS, 2002,5:0Op.m.: 25 IR 1855) 

11 IAC 1-1-8 “Telephone privacy list” defined 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 24-4.7-3 

Sec. 8. As used in this title, “telephone privacy list” refers to the no telephone sales solicitation listing published by the 
division under IC 24-4.7-3. (ConsumerProtection Division of the W c e  of the Attorney GenemI; I1 IAC I-l-8;filedJan IS, 2002. 
5:OOp.m.: 25 IR 1855) 

Rule 2. Telephone Solicitors’ Maintenance of Records Related to Telephone Sales Solicitations 

11 IAC 1-2-1 Telephone solicitors’ required records 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected IC 244.7 
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Sec. 1. A telephone solicitor subject to IC 24-4.7 shall keep the following information as part of its business records. 
(1) the name and telephone number of each consumer contacted by a telephone sales call; 
(2) all substantially different advertising, brochures, telemarketing scripts, and prcunotional materials used in its solicitation 
of the consumer; 
(3) all express requests authorizing the telephone solicitor to contact the consumer; and 
(4) for all current and former employees directly involved in telephone sales, the employee’s: 

(A) name; 
(B) last known home address; 
(C) last known telephone number, and 
@)job title(s). 

(Consumer Protection Division of the W c e  of the Attorney General; I 1  IAC I-2-I; filed Jan 18,2002, 5:OOp.m.: 3.5 IR 18.55) 

11 IAC 1-2-2 Length of time telephone solicitors must retain records 
~ ~ t h ~ r i t y :  IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 24-4.7 

Sec. 2. A telephone solicitor shall keep the information in section 1 of this rule for two (2) years following the date the 
information first becomes part of its records. (Consumer Protection Dvkion of the W c e  of the Attorney Generaf; 1 I L4C 1-2-2; 
$led Jan 18,2002.5:OOp.m.: 25 IR 1855) 

11 IAC 1-2-3 Attorney general’s access to solicitor’s records 
Authority: IC 4-6-9-8; IC 244.7-3-7 
Affected: IC 244.7 

Sec. 3. Within ten (10) days of an oral or written request by the division, a telephone solicitor shall make the records it keeps 
pursuant to this rule available for inspection and copying by the attorney general during normal business hours. This section does 
not limit the attorney general’s ability to inspect and copy material pursuant to any other means authorized by law. (Consumer 
Protection Division of the O f l e  of the Attorney General; I I IAC 1-2-3;jIed Jan IS. 2002, 5:OOp.m.: 25 IR 1855) 

Rule 3. Enforcement of Violations of IC 24-47 

11 IAC 1-3-1 Mitigating factors 
Authority: IC 4-6-9-8; IC 24-4.7-3-7 
Affected: IC 24-4.7-3-2; IC 24-4.7-4; IC 24-4.7-5 

Sec. 1. In any proceeding brought against a telephone solicitor by the attorney general under IC 24-4.7-5, the attorney general 

(1) That the defendant has obtained, from the division or the agent with which the division has contractedunder IC 24-4.7-3-2, 
the most recently published telephone privacy list. 
(2) That the defendant has maintained the records required by 1 1 IAC 1-2-1. 
(3) That the defendant has established and implemented, with due care, reasonable practicesand procedures to effectively 
prevent telephone solicitations in violation of IC 24-4.7-4. 
(4) That the defendant has not previously been found to have violated IC 24-4.7. 

may consider the following as mitigating factors in the attorney general’s decision to seek civil penalties under IC 24-4.7-5: 

(Consumer Protection Division of the OBce of the Attorney General; I I IAC I-3-];filed Jan IS, 2002 5:OOp.m.: 25 IR 1855) 

Rule 4. Charitable Solicitor’s Disclosure 

1 I IAC 1-4-1 Charitable solicitor’s disclosure 
Authority: IC 4-6-9-8; IC 24-47-3-7 
Affected: IC 23-7-8-1; IC 24-4.742 
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Sec. 1. The attorney general shall cansider a persan engaged in noncommercial speech, including a professional fundraiser 
consultant or solicitor as defined at IC 23-7-8-1 who calls on behalf of such charitable organization, to have sufficiently complied 
with IC 24-4.742 if the person makesthe disclosures required by IC 24-4.742 before requesting a donation. (GmsumerProrection 
Division of the UBce ofthe Attorney General; II IAC 1-4-I;filedJan IS. 2002, 5:Mp.m.: 25 IR 1856) 

* 

Page 4 Indiana Administrative Code 


