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The American $VVRFLDWLRQ�IRU�-XVWLFH��´$$-µ��DQG�WKH�(PSOR\PHQW�

/DZ�&OLQLF�RI�WKH�8QLYHUVLW\�RI�&KLFDJR�/DZ�6FKRRO·V�(GZLQ�)��0DQGHO�/HJDO�

$LG�&OLQLF��´(PSOR\PHQW�/DZ�&OLQLFµ� respectfully submit this brief as amici 

curiae in support of Plaintiff-Appellee Latrina Cothron �´0V��&RWKURQµ�. 

STATEMENT OF INTEREST OF THE AMICI CURIAE 

The AAJ is a national, voluntary bar association established in 1946 to 

strengthen the civil justice system, preserve the right to trial by jury, and 

protect access to the courts for those who have been wrongfully injured. With 

PHPEHUV�LQ�WKH�8QLWHG�6WDWHV��&DQDGD��DQG�DEURDG��$$-�LV�WKH�ZRUOG·V�

ODUJHVW�WULDO�EDU��$$-·V�PHPEHUV�SULPDULO\�UHSUHVHQW�SODLQWLIIV�LQ�SHUVRQDO�

injury actions, employment rights cases, consumer cases, and other civil 

actions. Throughout its 75-year history, AAJ has served as a leading advocate 

of the right of all Americans to seek legal recourse for wrongful injury. 

The Employment Law Clinic has represented indigent clients, served 

as advocates for people typically denied access to justice, and worked to 

reform the legal system to be more responsive to the interests of the poor for 

over forty years. In that time, the Employment Law &OLQLF·V�GHdicated 

attorneys and law students have represented hundreds of plaintiffs in 

individual cases and thousands in class action lawsuits.  

Amici curiae, AAJ and the Employment Law Clinic, have a special 

interest in seeing that rights of workers are respected and protected. This 

case involves an issue of significant importance to the rights of workers to 
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protect their biometric data from capture and dissemination without their 

consent. The amici have a strong interest in ensuring that workers who are 

injured by violations of the Illinois Biometric Information Privacy Act (BIPA), 

740 ILCS 14/1 et seq., are able to pursue their claims in court. 

INTRODUCTION 

7KH�,OOLQRLV�OHJLVODWXUH�SDVVHG�%,3$�´in 2008 to help regulate ¶the 

collection, use, safeguarding, handling, storage, retention, and destruction of 

biometric identifiers and information�·µ Rosenbach v. Six Flags Ent. Corp., 

2019 IL 123186, ¶ 19, 129 N.E.3d 1197, 1203 (quoting 740 ILCS 14/5(g)). 

BIPA requires that a private entity obtain consent before collecting someone·V�

biometric information. 740 ILCS 14/15(b). White Castle System, Inc. (´White 

Castleµ) EHJDQ�WR�UHTXLUH�LWV�HPSOR\HHV�´to scan their finger-prints to access 

SD\�VWXEV�DQG�ZRUN�FRPSXWHUVµ�VKRUWO\�DIWHU�0V��&RWKURQ�VWDUWHG�LQ�������

Cothron v. White Castle Sys., Inc., 20 F.4th 1156, 1159 (7th Cir. 2021) 

(Cothron II). Despite the passage of BIPA, White Castle did not change its 

practices or attempt to obtain consent from its employees until a decade later, 

in 2018. Ibid.  

Ms. Cothron filed her complaint in the Circuit Court of Cook County 

against White Castle and Cross Match Technologies, Inc. �´&URVV�0DWFKµ�. 

(R1-1 at 3²26.)1 Cross Match removed the case to federal court under the 

                                                 
1 &RQVLVWHQW�ZLWK�:KLWH�&DVWOH·V�EULHI��DOO�´5BBµ�FLWDWLRQV�refer to documents 
RQ�WKH�IHGHUDO�GLVWULFW�FRXUW�GRFNHW�WKDW�DUH�QRW�LQFOXGHG�LQ�:KLWH�&DVWOH·V�
Appendix. 
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Class Action Fairness Act (CAFA), 28 U.S.C. §§ 1332(d), 1453. (R1 at ¶¶ 15²

17.) To do so, Cross Match needed to satisfy the $5 million amount in 

controversy requirement. Cross Match DGPLWWHG��KRZHYHU��WKDW�´Plaintiff 

ha[d] not alleged the amount of damages.µ (R1 at ¶ 15.) Therefore, Cross 

Match assumed that Ms. Cothron and the other class members were seeking 

$5,000 for each separate fingerprint scan. (R1 at ¶ 17.) See Cothron II, 20 

F.4th at 1159 �QRWLQJ�UHPRYDO���7KLV�LV�WKH�RQO\�ZD\�IRU�D�FODVV�RI�´KXQGUHGVµ�

of employees to reach the required threshold. (R1-1 at 80 n.2.) 

White Castle and Cross Match moved for judgment on the pleadings, 

arguing that the cause of action accrued upon the first unauthorized 

collection of biometric information after BIPA was passed. (R120 at 7; see also 

R118 at 26.) The District Court for the Northern District of Illinois held that 

each fingerprint scan was a separate violation. Cothron v. White Castle Sys., 

Inc., 477 F. Supp. 3d 723, 731 (N.D. Ill. 2020) (Cothron I). The Seventh 

Circuit, on an interlocutory appeal, then certified the question of when a 

cause of action under BIPA accrues to this Court. Cothron II, 20 F.4th at 

1166. This Court accepted the certified question. The issue before the Court is 

whether a violation of BIPA occurs only once when the employer first 

captures and/or discloses biometric information without consent, or, 

alternatively, whether a new violation accrues each time the employer 

FDSWXUHV�DQG�RU�GLVFORVHV�ELRPHWULF�LQIRUPDWLRQ�ZLWKRXW�WKH�HPSOR\HH·V�

consent. Id. at 1167. 

SUBMITTED - 17408503 - Randall Schmidt - 4/7/2022 12:36 PM

128004

Purchased from re:SearchIL



 

4 

This Court should use the continuing violation concept to determine when 

the statute of limitations runs for BIPA claims. BIPA claims fit the 

animating principles of the continuing violation doctrine because BIPA 

violations are continuing unlawful acts. See Feltmeier v. Feltmeier, 207 Ill. 2d 

263, 279²80, 798 N.E.2d 75, 89 (2003). Additionally, a continuing violation 

analysis interprets the language of the statute in a way that avoids unjust 

results. See Cunningham v. Huffman, 154 Ill. 2d 398, 405²06, 609 N.E.2d 

321, 325 (1993). White Castle and its amici suggest that the Court use a 

single-publication analysis instead of a continuing violation analysis. Retail 

/LWLJ��&WU�·V�%U��DW���²33 (citing Blair v. Nevada Landing Partnership, 369 Ill. 

App. 3d 318, 859 N.E.2d 1188 (2d Dist. 2006)). By the plain language of the 

statute, however, BIPA violations are not publication torts. Additionally, 

reliance on Blair, which interpreted the Illinois Right to Publicity Act (IRPA), 

765 ILCS 1075/1 et seq., is misplaced because IRPA is materially different 

from BIPA: the two acts serve different purposes and protect different kinds 

of rights. 

:KLWH�&DVWOH·V�ILUVW-scan accrual interpretation would provide employers 

with no incentive to comply with BIPA. If an employer impermissibly collects 

biometric information, the employer can simply wait for the statute of 

limitations to run. The employer is IUHH�WR�FRQWLQXH�FROOHFWLQJ�HPSOR\HHV·�

biometric information with impunity. The employer would have no incentive 
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to seek permission from its employees. The Illinois legislature could not have 

intended to create such flimsy protection for such an important interest. 

The issue of damages is not part of the certified question and need not be 

addressed in order to resolve this dispute. Moreover, the potential damages 

are not as dire as White Castle and its amici claim. Ms. Cothron has never 

sought, and does not currently seek, statutory damages for each scan. This is 

D�ILJPHQW�RI�:KLWH�&DVWOH·V�LPDJLQDWLRQ��LQYHQWHG�WR�VWRNH�IHDUV�DQG�FUHDWH�

grounds for removal. A continuing violation analysis considers the individual 

scans to be part of a long-lasting violation resulting in a single award of 

statutory damages. 

This Court need not, and should not, address the constitutional issues 

allegedly arising from the damages provision. If the Court, however, does 

UHDFK�WKH�FRQVWLWXWLRQDO�TXHVWLRQ��LW�VKRXOG�XSKROG�%,3$·V�YDOLGLW\��%,3$·V�

statutory damages exceed neither the United States nor the Illinois 

FRQVWLWXWLRQV��%,3$·V�OLTXLGDWHG�GDPDJHV�DUH�VWDWXWRU\�GDPDJHV��QRW�SXQLWLYH�

damages. As statutory damages, the consideration is whether the penalty is 

unreasonable and disproportionate to the offense. See St. Louis, I.M. & S. Ry. 

Co. v. Williams, 251 U.S. 63, 66²67 (1919). This is a threshold BIPA easily 

clears, given the irreversible harm caused by the compromise of an 

LQGLYLGXDO·V�ELRPHWULF�LQIRUPDWLRQ��*LYHQ�WKLV�YLWDO�LQWHUHVW��WKHUH�LV�QR�

REYLRXV�HUURU�WKDW�ZDUUDQWV�GHYLDWLQJ�IURP�%,3$·V�SODLQ�ODQJXDJH� 
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ARGUMENT 

I. BIPA Violations Accrue Upon the Last Unlawful Act. 

This Court should use the continuing violation concept to determine when 

the statute of limitations runs for BIPA claims. Under the continuing 

violation doctrine, a BIPA violation accrues upon the last unlawful act. The 

violation begins with the first fingerprint scan without consent and continues 

until a) the employer stops collecting biometric information or b) the 

employee gives consent. The statute of limitations starts running when one of 

these two events occurs.  

A. BIPA Violations are Continuing Violations. 

A conWLQXLQJ�YLRODWLRQ�RFFXUV�ZKHQ�WKHUH�DUH�´FRQWLQXLQJ�XQODZIXO�DFWV�

DQG�FRQGXFW��QRW�E\�FRQWLQXDO�LOO�HIIHFWV�IURP�DQ�LQLWLDO�YLRODWLRQ�µ�Feltmeier, 

207 Ill. 2d at 278, 798 N.E.2d at 85 (citations omitted); cf. National Railroad 

Passenger Corp. v. Morgan, 53��8�6�������������������KROGLQJ�WKDW�´WKH�

incidents constituting a hostile work environment are part of one unlawful 

HPSOR\PHQW�SUDFWLFHµ�� ´$�VLQJOH�RYHUW�DFWµ�IDLOV�WKH�WHVW��Feltmeier, 207 Ill. 2d 

at 278, 798 N.E.2d at 85. Rather, the unlawful conduct mXVW�EH�YLHZHG�´DV�D�

FRQWLQXRXV�ZKROH�µ�Id. at 279, 798 N.E.2d at 86. The statute of limitations 

EHJLQV�RQ�´WKH�GDWH�RI�WKH�ODVW�LQMXU\�VXIIHUHG�RU�ZKHQ�WKH�WRUWLRXV�DFWV�

FHDVH�µ�Id. at 284, 798 N.E.2d at 89. Significantly, the purpose of statutes of 

limitaWLRQV�LV�´QRW�WR�VKLHOG�D�ZURQJGRHU�µ�ZKLFK�LV�ZKDW�DOWHUQDWLYH�

interpretations of BIPA would do. Id. at 283, 798 N.E.2d at 88 (citing Tom 
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2OHVNHU·V�([FLWLQJ�:RUOG�RI�)DVKLRQ��,QF��Y��'XQ�	�%UDGVWUHHW��,QF�� 61 Ill. 2d 

129, 137, 334 N.E.2d 160, 164 (1975)). 

It is important to look to the relevant statute for guidance. Watson v. 

Legacy Healthcare Fin. Servs., LLC, 2021 IL App (1st) 210279, ¶ 69 (citing 

Feltmeier, 207 Ill. 2d at 280, 798 N.E.2d at 86); see Belleville Toyota, Inc. v. 

Toyota Motor Sales, U.S.A., Inc., 199 Ill. 2d 325, 347, 770 N.E.2d 177, 191 

(2002). %,3$�FOHDUO\�DSSOLHV�´WR�DQ\�LQIRUPDWLRQ��UHJDUGOHVV�RI�KRZ�LW�LV�

FDSWXUHG�µ�740 ILCS 14/10, meaning that each new capture is an unlawful 

act. See Watson, 2021 IL App (1st) 210279, ������´7KHUH�LV�QR�PRGLILHU�

OLPLWLQJ�¶FROOHFW·�RU�¶FDSWXUH·��WKXV��WKH�UHTXLUHPHQWV�DSSO\�WR�HDFK�DQG�HYHU\�

FROOHFWLRQ�DQG�FDSWXUH�·µ�� 

1. :KLWH�&DVWOH·V�&RQGXFW�:DV�&RQWLQXDOO\�8QODZIXO� 

Each new fingerprint scan is necessarily a new collection³even if only one 

original copy is stored in the system³because BIPA distinguishes between 

´FROOHFWLRQµ�DQG�´VWRUDJH�µ�(YHU\�ILQJHUSULQW�VFDQ�LV�DQ�´DFWLYH�VWHSµ�WDNHQ�E\�

WKH�HPSOR\HU�WR�´FROOHFW�RU�RWKHUZLVH�REWDLQ�ELRPHWULF�GDWD�µ�Heard v. Becton, 

Dickinson & Co., 524 F. Supp. 3d 831, 841 (N.D. Ill. 2021). The scans are part 

RI�WKH�HPSOR\HU·V�RQJRLQJ�IDLOXUH�WR�SHUIRUP�LWV�GXWLHV�XQGHU�%,3$��FDXVLQJ�D�

recurring injury. See Roark v. Macoupin Creek Drainage Dist., 316 Ill. App. 

�G���������������1�(��G������������WK�'LVW���������´the ongoing failure to 

NHHS�WKH�GUDLQ�V\VWHP�IXQFWLRQDO�ZDV�DQ�RQJRLQJ�YLRODWLRQµ�; see also Gredell 

Y��:\HWK�/DE·\V��,QF., 346 Ill. App. 3d 51, 59, 803 N.E.2d 541, 547 (1st Dist. 
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2004) (noting the continuous nature of fraudulent misrepresentations and 

that the violation ended when the product was taken off the market).  

:KLWH�&DVWOH·V�amici incorrectly suggest that any effects of an alleged 

BIPA violation accrue immediately upon the initial scan or transmission. 

5HWDLO�/LWLJ��&WU�·V�%U��DW�����The amici argue that BIPA violations encompass 

´FRQWLQXDO�HIIHFW>V@�IURP�DQ�LQLWLDO�YLRODWLRQµ�UDWKHU�WKDQ�´FRQWLQXLQJ�

XQODZIXO�DFWV�DQG�FRQGXFWV�µ�VXFK�WKDW�´WKH�VWDWXWH�EHJLQV�WR�UXQ�RQ�the date 

WKH�GHIHQGDQW�LQYDGHG�WKH�SODLQWLII·V�LQWHUHVW�DQG�LQIOLFWHG�LQMXU\�µ�Feltmeier, 

207 Ill. 2d at 279²80, 798 N.E.2d at 85. This interpretation is misguided. 

2. A Continuing Violation Analysis Avoids Unjust 
Results. 

,Q�LQWHUSUHWLQJ�WKH�VWDWXWH��WKH�&RXUW�VKRXOG�DYRLG�´XQMXVW�UHVXOWV�µ�

Cunningham, 154 Ill. 2d at 405, 609 N.E.2d at 325. The purpose behind 

KDYLQJ�D�VWDWXWH�RI�OLPLWDWLRQV�LV�´WR�SUHYHQW�VWDOH�FODLPV��QRW�WR�SUHFOXGH�

claims before they are ripe for adjudication . . . and certainly not to shield a 

ZURQJGRHU�µ�Feltmeier, 207 Ill. 2d at 283, 798 N.E.2d at 88.  

,I�:KLWH�&DVWOH·V�ILUVW-scan accrual analysis applies, then defendants³

once the statute of limitation passes³are free to continue collecting 

HPSOR\HHV·�biometric information (for instance, fingerprint scanning) in 

SHUSHWXLW\�ZLWKRXW�HPSOR\HHV·�FRQVHQW��EHFDXVH�DOO�VXLWV�ZRXOG�EH�WLPH-

EDUUHG��:KLWH�&DVWOH·V�SURSRVHG�LQWHUSUHWDWLRQ�DOORZV�HPSOR\HUV�WR�HVFDSH�DOO�

liability under BIPA simply by waiting out the statute of limitations, after 

ZKLFK�WKH\�FDQ�GR�DQ\WKLQJ�ZLWK�HPSOR\HHV·�ELRPHWULF�LQIRUPDWLRQ��
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regardless of whether they receive consent. Allowing such a result clearly 

SURGXFHV�DQ�XQMXVW�UHVXOW�WKDW�GLUHFWO\�FRQWUDGLFWV�%,3$·V�H[SUHVVHG�UHJDUG�

for the importance of biometric information and its unique risks.  

B. White Castle Misconstrues the Nature of BIPA Violations. 

1. The Single-Publication Analysis Does Not Apply to 
BIPA. 

:KLWH�&DVWOH·V�amici rely on Blair v. Nevada Landing Partnership, 369 

Ill. App. 3d 318, 859 N.E.2d 1188 (2d Dist. 2006), as support for not adopting 

D�FRQWLQXLQJ�YLRODWLRQ�DQDO\VLV��5HWDLO�/LWLJ��&WU�·V�%U��DW���²33. In Blair, the 

court used a single publication analysis to hold that the claim accrued on the 

first publLFDWLRQ�GDWH��ODWHU�SXEOLFDWLRQV�RI�WKH�SODLQWLII·V�SKRWRJUDSK�ZHUH�

´FRQWLQXDO�HIIHFWVµ�RI�WKH�LQLWLDO�RYHUW�DFW������,OO��$SS���G�DW����������1�(��G�

at 1193. The analysis in Blair, which dealt with a claim under IRPA, cannot 

apply in this case. BIPA and IRPA are fundamentally different statutes. 

Moreover, because BIPA claims³unlike the violation in Blair³are not 

limited to publication, a single-publication analysis is inappropriate.  

There is no blanket rule for when a continuing violation analysis should 

DSSO\�WR�D�WRUW�FDVH��VR�WKH�UHVXOW�VKRXOG�EH�´EDVHG�RQ�LQWHUSUHWDWLRQ�RI�WKH�

ODQJXDJH�FRQWDLQHG�LQ�WKHµ�UHOHYDQW�VWDWXWH��Belleville Toyota, 199 Ill.2d at 

347, 770 N.E.2d at 191��7KHUHIRUH��WKH�&RXUW·V�DQDO\VLV�RI�ZKHWKHU�WKH�

continuing violation doctrine applies to BIPA should be limited to the 

language of BIPA. Comparisons to other statutes, such as IRPA, have no 
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bearing on whether the continuing violation doctrine applies to BIPA 

violations. 

First, BIPA and IRPA serve different purposes and protect different 

NLQGV�RI�ULJKWV��8QOLNH�,53$��ZKLFK�FRQFHUQV�´SURSHUW\�ULJKWV�WKDW�DUH�IUHHO\�

WUDQVIHUDEOH�µ�����,/&6����������%,3$�SURWHFWV�ELRPHWULF�ULJKWV�WKDW�´DUH�

LQKHUHQWO\�QRW�WUDQVIHUDEOH�µ�Watson, 2021 IL App (1st) 210279, ¶ 70. IRPA 

UHFRJQL]HV�DQ�LQGLYLGXDO·V�ULJKW�WR�SULYDF\�DV�WKH�´ULJKW�WR�FRQWURO�DQG�WR�

FKRRVH�������KRZ�WR�XVH�DQ�LQGLYLGXDO·V�LGHQWLW\�IRU�commercial purposes�µ�����

ILCS 1075/10 (emphasis added). By contrast, as the legislature noted in the 

%,3$�WH[W��´>E@LRPHWULFV�DUH�XQOLNH�RWKHU�XQLTXH�LGHQWLILHUV�������RQFH�

compromised, the individual has no recourse, is at heightened risk for 

identity theft, and is likely to withdraw from biometric-facilitated 

WUDQVDFWLRQV�µ�����,/&6������F). Section 15(c) of BIPA is the only provision 

that discusses the commercial sale of biometric information. 740 ILCS 

14/15(c). The existence of other non-commercial provisions regulating 

retention, collection, disclosure, and destruction of biometric information 

reinforces the idea that BIPA, compared to IRPA, is a much broader and 

fundamentally different statute.  

Second, a single-publication analysis cannot apply to BIPA claims 

because BIPA claims are not purely publication torts. The Blair court 

concluded that because Blair FRQFHUQHG�D�SXEOLFDWLRQ�WRUW��´GHIDPDWLRQ�DQG�

SULYDF\�DFWLRQV�DUH�¶FRPSOHWH�DW�WKH�WLPH�RI�WKH�ILUVW�SXEOLFDWLRQ��DQG�DQ\�
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subsequent [ ] distributions of copies of the original publication are of no 

consequence to the creDWLRQ�>�@�RI�D�FDXVH�RI�DFWLRQ�µ�Blair, 369 Ill. App. 3d at 

324²25, 859 N.E.2d at 1193 (citation omitted) (emphasis deleted). The 

continuing violation doctrine did not apply under a single-publication 

DQDO\VLV�EHFDXVH�WKH�ILUVW�SXEOLFDWLRQ�RI�SODLQWLII·V�Lmage was one overt act. 

Subsequent publications were merely continual effects of that first 

publication. Blair·V denial of the continuing violation claim³based on a 

single-publication analysis³has no relevance here, however, because BIPA 

claims cover much more than publication. 

Courts have consistently held that a violation of BIPA does not 

necessarily constitute a publication. The Circuit Court in Robertson v. 

Hostmark Hospitality Group, Inc. KHOG�WKDW�SXEOLFDWLRQ�LV�QRW�D�´QHFHVVDU\�

element for a person tR�EH�DJJULHYHG�E\�D�YLRODWLRQ�RI�WKH�%,3$�VWDWXWH�µ�1R��

18-CH-5194, 2019 WL 8640568, at *3 (Cir. Ct. Cook Cty. Jul. 31, 2019). A 

claim alleging a BIPA statutory violation is distinct from an action alleging 

publication of matter that violates the right to privacy. Id. DW�
���´>:@H�DUH�

dealing with an action for a violation of the BIPA statute and not an action 

for slander, libel, or for the publication of matter violating the right to 

SULYDF\�µ���,Q�Stauffer v. Innovative Heights Fairview Heights, LLC, the court 

reiterated Robertson·V�UHDVRQLQJ��LW�UHMHFWHG�WKH�GHIHQGDQW·V�DUJXPHQW�WKDW�

BIPA violations were essentially invasion of privacy claims related to the 
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publication of matter violating the right of privacy. 480 F. Supp. 3d 888, 904 

(S.D. Ill. 2020).  

Reading a publication requirement into BIPA claims, in order to apply 

a single-publication analysis, would misconstrue the plain language of the 

VWDWXWH��%,3$�UHJXODWHV�´WKH�FROOHFWLRQ��XVH��VDIHJXDUGLQJ��KDQGOLQJ��VWRUDJH��

retention, and destruction of bioPHWULF�LGHQWLILHUV�DQG�LQIRUPDWLRQ�µ�����,/&6�

14/5(g). Although use of biometric information³such as disclosure of 

information³FRXOG�HQFRPSDVV�´SXEOLFDWLRQ�µ�WKHUH�LV�QR�SXEOLFDWLRQ�HOHPHQW�

to storing, retaining, or destroying biometric information. Using a single-

publication analysis, based on a finding that BIPA violations are publication 

WRUWV��ZRXOG�ZURQJO\�FROODSVH�%,3$·V�HQXPHUDWHG�SXUSRVHV�LQWR�D�VLQJOH�

SXUSRVH�RI�UHJXODWLQJ�´XVDJH�µ�7R�DYRLG�ZURQJO\�FRQIODWLQJ�%,3$�YLRODWLRQV�

with torts dealing purely with publication, the Court should not use a single-

publication accrual analysis. 

2. :KLWH�&DVWOH·V�,QWHUSUHWDWLRQ�,V�,QFRQVLVWHQW�ZLWK�WKH�
Plain Language of BIPA. 

The plain language of the statute prevents reading BIPA claims as 

DFFUXLQJ�RQ�DQ�HQWLW\·V�´ILUVWµ�FDSWXUH�RU�FROOHFWLRQ��0RVW�UHFHQWO\��WKH�)LUVW�

District Appellate Court in Watson LQWHUSUHWHG�%,3$�WR�PHDQ�WKDW�´DQ�HQWLW\�

PD\�QRW�FROOHFW�RU�FDSWXUH�ZLWKRXW�¶ILUVW·�LQIRUPLQJ�D�VXEMHFW�DQG�UHFHLYLQJ�D�

UHOHDVH�µ�Watson, 2021 IL App (1st) 210279, ¶ 53. The court rejected 

GHIHQGDQWV·�DWWHPSW�WR�´UHZULWH�WKH�VWDWXWH�VR�WKDW�LW�UHDGV�¶EHIRUH�DQ�HQWLW\�

ILUVW�FROOHFWV�RU�FDSWXUHV�·µ�Ibid��%HFDXVH�WKH�ZRUG�´ILUVWµ�LQ�6HFWLRQ����
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´PRGLILHV�WKH�ZRUGV�¶LQIRUPV·�DQG�¶UHFHLYHV�·µ�´>L@W�PRGLILHV�WKH�HQWLW\·V�

obligDWLRQV��QRW�WKH�WULJJHULQJ�DFWLRQV�µ�Ibid.  

:KLWH�&DVWOH·V�DWWHPSW�WR�OLPLW�%,3$�LQMXULHV�WR�WKH�HPSOR\HU·V�LQLWLDO 

unlawful act misconstrues the meaning and purpose of the statute. White 

Castle cites West Bend Mutual Insurance Company v. Krishna Schaumburg 

Tan, Inc. DV�KROGLQJ�WKDW�%,3$�´SURWHFWV�D�VHFUHF\�LQWHUHVW�µ�'HI�-$SSHOODQW·V�

Br. at 16 (citing West Bend Mut. Ins. Co. v. Krishna Schaumburg Tan, Inc., 

�����,/����������������7KHUHIRUH��:KLWH�&DVWOH�FRQFOXGHV�WKDW�´>D@�%,3$�

injury is, quite simply, the ORVV�RI�FRQWURO�RYHU�DQG�VHFUHF\�LQ�RQH·V�ELRPHWULFV�

ZLWKRXW�NQRZLQJ�FRQVHQW�µ�Id. at 16. Based on this definition, White Castle 

DUJXHV�WKDW�D�´VLQJOH�RYHUW�DFWµ�KDSSHQV�XSRQ�WKH�LQLWLDO�ORVV�RI�FRQWURO�RYHU�

RQH·V�ELRPHWULFV��DQG�RQFH�WKDW�FRQWURO�LV�ORVW��WKH�LQMXU\�LV�FRPSOHWH��Id. at 

17²18.  

West Bend, however, dealt with a claim that the entity violated BIPA 

by disclosing biometric information to a third party. West Bend, 2021 IL 

125978, ¶ 46. The West Bend &RXUW�IRXQG�WKDW�%,3$�´SURWHFWV�a secrecy 

LQWHUHVWµ�LQ�UHODWLRQ�WR�WKH�FODLP�DW�LVVXH��Ibid. (emphasis added). White 

Castle wrongly generalizes West Bend·V�DQDO\VLV�RQ�6HFWLRQ����G��GLVFORVXUH�

FODLPV�ZKHQ�LW�FRQFOXGHV�WKDW�´>D@�SHUVRQ�FDQQRW�NHHS�LQIRUPDWLRQ�VHFUHW�IURP�

DQRWKHU�SHUVRQ�ZKR�DOUHDG\�KDV�LW�µ�DQG�WKHUHIRUH�RQFH�D�SDUW\�FROOHFWV�RU�

discloses biometrics without complying with BIPA, the invasion of the 

SODLQWLII·V�LQWHUHVW�DQG�WKH�SODLQWLII·V�LQMXU\�´DUH�RQH�DQG�WKH�VDPH�µ�'HI�-
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$SSHOODQW·V�%U��DW�����7KH�West Bend analysis should instead be limited to the 

facts at issue there because the West Bend Court addressed only one kind of 

BIPA violation³disclosure. 

Holding that the injury is complete upon the first unlawful collection 

because secrecy is lost forever would make Section 15(b)(2)³which requires 

informing the person of the length of term for which the biometric 

information is stored, 740 ILCS 14/15(b)(2)³toothless. Consider an example 

where an entity informs a plaintiff that they are collecting fingerprint scans 

and storing them for one year, but actually stores them for ten years. Because 

the plaintiff believes that their biometrics have been destroyed after the first 

year, they fail to realize the company has violated Section 15(b)(2) until after 

WKH�VWDWXWH�RI�OLPLWDWLRQV�SDVVHV��:KLWH�&DVWOH·V�LQWHUSUHWDWLRQ��ZKHUH�DOO�

secrecy has been lost and thus only the first collection accrues the claim, 

would bar any plaintiffs from recovering when companies violate their 

obligation to accurately inform people of how long their biometrics are stored 

IRU��7KLV�UHVXOW�GLUHFWO\�FRQWUDGLFWV�%,3$·V�SXUSRVH�LQ�VHUYLQJ�´SXEOLF�ZHOIDUH� 

VHFXULW\��DQG�VDIHW\�µ�����,/&6������J�� 

Thus, because White Castle and its amici misconstrue the nature of 

BIPA violations and the purpose of the statute, the Court should use a 

continuing violation analysis instead of a single-publication or first-scan 

accrual analysis. 
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II. The Determination of Damages Is Not Before the Court. 

White Castle and its amici·V�DUJXPHQW�UHVWV��LQ�SDUW��RQ�SROLF\�FRQFHUQV�

about the potential for large damages awards. Def.-$SSHOODQW·V�%U��DW���²49; 

5HWDLO�/LWLJ��&WU�·V�%U��DW���²����,OO��&KDPEHU�RI�&RP�·V�%U��DW��²12, 14²26; Ill. 

0IU�·V�$VV·Q·V�%U��DW���²19. The proper calculation of damages, however, is 

not before the Court. The certified question depends on the interpretation of 

%,3$·V�FODLP-accrual provisions, 740 ILCS 14/15(b), (d), not its separate 

GDPDJHV�SURYLVLRQV������,/&6��������$V�WKH�6HYHQWK�&LUFXLW�UHFRJQL]HG��´WKH�

cDOFXODWLRQ�RI�GDPDJHV�LV�VHSDUDWH�IURP�WKH�TXHVWLRQ�RI�FODLP�DFFUXDO�µ�

Cothron II, 20 F.4th at 1165; accord Watson, 2021 IL App (1st) 210279, ¶ 66 

�DFNQRZOHGJLQJ�WKDW��ZKHQ�GHWHUPLQLQJ�FODLP�DFFUXDO��´>T@XHVWLRQV�UHODWLQJ�

WR�GDPDJHV�DUH�QRW�EHIRUH�XVµ���7Ke Court should decide no more than is 

necessary. 

Furthermore, a ruling for Ms. Cothron need not precipitate the parade 

of horribles that White Castle and its amici predict. Ms. Cothron has never 

VRXJKW��DQG�GRHV�QRW�VHHN��´FDWDVWURSKLF�GDPDJHV�µ�,OO��0IU�·V�$VV·Q·V�%U��DW����

Nor has any plaintiff in any BIPA action sought such dramatic relief. Rather, 

it was White Castle and its co-Defendant that alleged large potential 

damages as part of their strategy to remove the case to federal court under 

CAFA. (R1 at ¶¶ 15²17.) White Castle raised the specter of punishing 

damages to obtain a federal forum and distract from the instant legal 

question of claim accrual. White Castle is purporting to solve a problem of its 
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own making. The Court should not let White Castle·V�OHJDO�VWUDWHJ\�ZDUS�LWV�

LQWHUSUHWDWLRQ�RI�%,3$·V�SODLQ�ODQJXDJH� 

If the Court were to hold that collection and disclosure of the same 

fingerprints is a continuing violation, damages would not necessarily reach 

the stratosphere. If the repeated collection and disclosure of the same 

biometric information were a single, continuing violation, as discussed above, 

BIPA would only permit a single award of statutory damages. 

III. %,3$·V�'DPDJHV�3URYLVLRQV�'R�1RW�5DLVH�&RQVWLWXWLRQDO�
Concerns. 

A. Constitutional Questions Are Not Properly Before the Court. 

White Castle and its amici ask the Court to interpret BIPA narrowly to 

avoid constitutional issues allegedly arising from its damages provisions. 

Def.-$SSHOODQW·V�%U��DW���²����5HWDLO�/LWLJ��&WU�·V�%U��DW���²30; Ill. Chamber of 

&RP�·V�%U��DW���²����7KH�LVVXH�RI�%,3$·V�FRQVWLWXWLRQDOLW\��KRZHYHU��LV�D�

discrete question of law that is not before the Court.  

The certified question is narrow. Of course, the Court may determine 

WKH�TXHVWLRQ·V�VFRSH�RU�´UHIRUPXODWHµ�LW��Cothron II, 20 F.4th at 1167. Here, 

however, the accrual question can be resolved without reaching the issue of 

%,3$·V�FRQVWLWXWLRQDOLW\��7R�EH�VXUH��´DQ�LQWHUSUHWDWLRQ�XQGHU�ZKLFK�WKH�

statute would be considered constitutional is preferable to one that would 

OHDYH�LWV�FRQVWLWXWLRQDOLW\�LQ�GRXEW�µ�%UDXQ�Y��5HW��%G��RI�)LUHPHQ·V�$QQXLW\�	�

Ben. Fund of Chicago, 108 Ill. 2d 119, 127, 483 N.E.2d 8, 12 (1985). Courts, 

however, may not inject constitutional concerns into routine matters of 
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VWDWXWRU\�FRQVWUXFWLRQ��7KLV�&RXUW�KDV�´UHSHDWHGO\�VWDWHG�WKDW�FDVHV�VKRXOG�

be decided on nonconstitutional grounds whenever possible, reaching 

constitutional issues onO\�DV�D�ODVW�UHVRUW�µ�In re E.H., 224 Ill. 2d 172, 178, 

863 N.E.2d 231, 234 (2006) (collecting cases); see People v. Barker, 2021 IL 

App (1st) 192588, ¶ 55, appeal denied, No. 127459, 2021 WL 6500597 (Ill. 

1RY�������������´>&@RXUWV�VKRXOG�QRW�DQWLFLSDWH�D�question of constitutional 

ODZ�EHIRUH�WKH�QHFHVVLW\�RI�GHFLGLQJ�LW�µ���� 

B. ,Q�$Q\�(YHQW��%,3$·V�'DPDJHV�$UH�1RW�&RQVWLWXWLRQDOO\�
Suspect. 

If the Court reaches the constitutional question, it should uphold 

%,3$·V�YDOLGLW\��%,3$�GRHV�QRW�LPSRVH�SXQLWLYH�GDPDJHs. Moreover, under 

any claim-DFFUXDO�DQDO\VLV�SURSRVHG�LQ�WKLV�OLWLJDWLRQ��%,3$·V�VWDWXWRU\�

damages do not violate the United States or Illinois constitutions. 

1. BIPA Imposes Statutory, Not Punitive, Damages. 

7KH�8QLWHG�6WDWHV�&RQVWLWXWLRQ·V�'XH�3URFHVV�&ODXse, U.S. Const. 

amend. XIV, § 1, places limits on both punitive and statutory damages. 

%,3$·V�´OLTXLGDWHG�GDPDJHV�µ�����,/&6����������������DUH�VWDWXWRU\�GDPDJHV��

not punitive damages. 

´3XQLWLYH�GDPDJHV�DUH . . . awarded against a person to punish him for 

his outrageous conduct and to deter him and others like him from similar 

FRQGXFW�LQ�WKH�IXWXUH�µ�5HVWDWHPHQW��6HFRQG��Rf Torts § 908(1) (1979). By 

contrast, compensatory damages remedy the harm the defendant caused. 

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003). 
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Statutory damages enable a plaintiff to recover when ´LW�PLJKW�

otherwise be difficult or impossible to prove the existence or amount of 

SODLQWLII·V�DFWXDO�GDPDJHV�µ�6DQGH�%XKDL��Statutory Damages: Drafting and 

Interpreting�����8��.DQ��/��5HY�������������������´3ULYDF\��LQIRUPDWLRQ�

disclosure, and civil rights cases often present [ ] forbidding difficulty-of-proof 

problems. . . . Statutory damage awards WKDW�UHDVRQDEO\�DSSUR[LPDWHµ�

SODLQWLIIV· harms resolve these problems. Id. at 545. Because statutory 

GDPDJHV�W\SLFDOO\�DWWHPSW�WR�HVWLPDWH��DQG�WKHUHE\�UHGUHVV��D�SODLQWLII·V�ORVV��

´FRXUWV�KDYH�UHFRJQL]HG�WKDW�VWDQGDUGL]HG�VWDWXWRU\�GDPDJHV�FDQ�VHUYH�D�

FRPSHQVDWRU\�SXUSRVH�µ�Giannopoulos v. Iberia Lineas Aereas de Espana, 

S.A., No. 11 C 775, 2012 WL 5383271, at *5 (N.D. Ill. Nov. 1, 2012) (collecting 

cases).2 

BIPA protects the precise type of privacy or information-disclosure 

harm that statutory damages remedy. See West Bend, 2021 IL 125978, ¶ 51 

�´>%,3$@�FRGLILHV�SHUVRQV·�ULJKt to privacy in their biometric identifiers and 

LQIRUPDWLRQ�µ���7R�GR�VR��LW�DZDUGV�HLWKHU�DFWXDO�GDPDJHV�RU�´OLTXLGDWHG�

GDPDJHV�µ�EXW�QRW�ERWK������,/&6����������������BIPA gives plaintiffs the 

option of statutorily prescribed damages when actual damages are difficult or 

                                                 
2 Statutory damages can constitute punitive damages when they are awarded 
in addition to actual damages. See In re Trans Union Corp. Priv. Litig., 211 
)�5�'������������1�'��,OO���������7KLV�FDYHDW�LV�QRW�UHOHYDQW�KHUH��%,3$·V�
statutory damages are awarded in lieu of actual damages in situations where 
actual damages cannot be determined. Accordingly, BIPA statutory damages 
serve a compensatory purpose. 
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LPSRVVLEOH�WR�TXDQWLI\��7KHUHIRUH��%,3$·V�OLTXLGDWHG�GDPDJHV�SURYLVLRQV�

constitute statutory damages, not punitive damages.3 

2. %,3$·V�6WDWXWRU\�'DPDJHV�'R�1RW�([FHHG�)HGHUDO�'XH�
Process Limits. 

7KH�8QLWHG�6WDWHV�&RQVWLWXWLRQ·V�OLPLWV�RQ�SXQLWLYH�GDPDJHV�do not 

apply to statutory damages, despite White Castle and its amici·V�VXJJHVWLRQV�

to the contrary. The federal Constitution instead enforces a less restrictive 

limit. Under the proper test, BIPA·V�OLTXLGDWHG�GDPDJHV�SURYLVLRQV�VXUYLYH�

under any claim-accrual analysis considered in this litigation. 

a. St. Louis, I.M. & S. Ry. Co. v. Williams Is the Correct 
Test. 

White Castle and its amici cite State Farm Mutual Automobile 

Insurance Co. v. Campbell, 538 U.S. 408 (2003), to suggest that its 

UHVWULFWLRQV�DSSO\�WR�%,3$·V�OLTXLGDWHG�GDPDJHV�SURYLVLRQV��'HI�-$SSHOODQW·V�

Br. at 43²����5HWDLO�/LWLJ��&WU�·V�%U��DW���²����,OO��&KDPEHU�RI�&RP�·V�%U��DW�

17. The United States Supreme Court held that the Due Process Clause 

places limits on punitive damages. BMW of N. Am., Inc. v. Gore, 517 U.S. 

559, 574 (1996); State Farm, 538 U.S. at 416. This limit derives from the 

                                                 
3 7KH�&RXUW�KDV�VWDWHG�WKDW�%,3$�KDV�´SUHYHQWDWLYH�DQG�GHWHUUHQW�SXUSRVHV�µ�
Rosenbach, 2019 IL 123186, ¶ 37, 129 N.E.3d at 1207. Logically, however, 
any award of damages will have some deterrent effect. This is not dispositive 
when determining whether damages are punitive: For example, courts have 
KHOG�WKDW�WKH�&RS\ULJKW�$FW·V�VWDWXWRU\�GDPDJHV�DUH�QRW�SXQLWLYH�GDPDJHV�
HYHQ�WKRXJK�WKH\�VHUYH�DV�D�´GHWHUUHQW�µ�Capitol Recs., Inc. v. Thomas-Rasset, 
692 F.3d 899, 907²08 (8th Cir. 2012). 
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principle of fair notice. Id. DW������7KH�&RXUW�HVWDEOLVKHG�WKUHH�´JXLGHSRVWVµ�

for courts to analyze punitive damages awards:  

����>7@KH�GHJUHH�RI�UHSUHKHQVLELOLW\�RI�WKH�GHIHQGDQW·V�PLVFRQGXFW������
the disparity between the actual or potential harm suffered by the 
plaintiff and the punitive damages award; and (3) the difference 
between the punitive damages awarded by the jury and the civil 
penalties authorized or imposed in comparable cases. 
 

Id. DW������7KH�&RXUW�FRQFOXGHG�WKDW�HYHQ�´DQ�DZDUG�RI�PRUH�WKDQ�IRXU�WLPHV�

the amount of compensatory damages might be close to the line of 

FRQVWLWXWLRQDO�LPSURSULHW\�µ�Id. at 429. 

Every federal court of appeals to have considered the issue, however, 

concluded that the limits established in Gore and State Farm do not apply to 

non-punitive statutory damages. See Zomba Enters., Inc. v. Panorama Recs., 

Inc., 491 F.3d 574, 587 (6th Cir. 2007); Thomas-Rasset, 692 F.3d at 907; Sony 

BMG Music Ent. v. Tenenbaum, 719 F.3d 67, 71 (1st Cir. 2013). The United 

6WDWHV�6XSUHPH�&RXUW·V�´FRQFHUQ�DERXW�IDLU�QRWLFH�does not apply to statutory 

damages, because those damages are identified and constrained by the 

DXWKRUL]LQJ�VWDWXWH�µ�Thomas-Rasset, 692 F.3d at 907.  

Furthermore, State Farm·V�ODWWHU�WZR�JXLGHSRVWV�DUH�LQDSSOLFDEOH�WR�

statutory damages. The second guidepRVW�LV�LQDSSRVLWH�EHFDXVH�¶>L@t makes no 

VHQVH�WR�FRQVLGHU�WKH�GLVSDULW\�EHWZHHQ�¶DFWXDO�KDUP·�DQG�DQ�DZDUG�RI�

statutory damages when statutory damages are designed precisely for 

LQVWDQFHV�ZKHUH�DFWXDO�KDUP�LV�GLIILFXOW�RU�LPSRVVLEOH�WR�FDOFXODWH�µ�Id. at 

907²08. An award of statutory damages is the civil penalty; therefore, the 
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WKLUG�´JXLGHSRVW�ZRXOG�UHTXLUH�D�FRXUW�WR�FRPSDUH�WKH�DZDUG�WR�LWVHOI��D�

QRQVHQVLFDO�UHVXOW�µ�Sony BMG, 719 F.3d at 71. 

The First, Sixth, and Eighth Circuits instead applied the Due Process 

&ODXVH·V�WHVW�IRU�VWDWXWRU\�GDPDJHV�DQQRXQFHG�LQ�St. Louis, Iron Mountain & 

Southern Railway Co. v. Williams, 251 U.S. 63 (1919). In Williams, the 

United States Supreme Court held that statutory damages are excessive 

´RQO\�ZKHUH�WKH�SHQDOW\�SUHVFULEHG�LV�VR�VHYHUH�DQG�RSSUHVVLYH�DV�WR�EH�ZKROO\�

GLVSURSRUWLRQHG�WR�WKH�RIIHQVH�DQG�REYLRXVO\�XQUHDVRQDEOH�µ�Id. at 66²67. 

This Court has held that Williams is the test for the validity of statutory 

damages under the United States Constitution. In re Marriage of Miller, 227 

Ill. 2d 185, 198²99, 879 N.E.2d 292, 301 (2007). The Illinois Appellate Court 

expressly declined to apply Gore and State Farm in a FDVH�WKDW�´LQYROYHV�D�

VWDWXWRU\�SHQDOW\�UDWKHU�WKDQ�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV�µ�In re Marriage 

of Chen & Ulner, 354 Ill. App. 3d 1004, 1022, 820 N.E.2d 1136, 1152 (2d Dist. 

2004). This Court should again apply Williams, and not Gore or State Farm. 

b. BIPA Satisfies Williams and the Constitution.  

Applying Williams��VWDWXWRU\�GDPDJHV�KHUH�DUH�QRW�´ZKROO\�

GLVSURSRUWLRQHG�WR�WKH�RIIHQVH�µ�7KRXJK�DFWXDO�GDPDJHV�OLNHO\�FDQQRW�EH�

FDOFXODWHG��WKH�KDUP�RI�D�ORVV�RI�SULYDF\�´LV�UHDO�DQG�VLJQLILFDQW�µ�Rosenbach, 

2019 IL 123186, ¶ 34, 129 N.E.3d at 1206. Loss of privacy causes injury on at 

least two dimensions.  
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First, the loss of privacy is often connected to economic harm. As the 

,OOLQRLV�*HQHUDO�$VVHPEO\�XQGHUVWRRG��RQFH�DQ�LQGLYLGXDO·V�ELRPHWULF�

LQIRUPDWLRQ�LV�FRPSURPLVHG��VKH�´LV�DW�KHLJKWHQHG�ULVN�IRU�LGHQWLW\�WKHIW��DQG�

is likely to withdraw from biometric-IDFLOLWDWHG�WUDQVDFWLRQV�µ�����,/&6�

14/5(c). These effects hamper her ability to participate in economic life. 

%HDULQJ�RXW�WKH�*HQHUDO�$VVHPEO\·V�SUHGLFWLRQV��VXUYH\V�KDYH�IRXQG�WKDW�

PDQ\�$PHULFDQV�´H[SUHVVHG�D�ZLOOLQJQHVV�WR�JLYH�XS�D�EHQHILW�LQ�H[FKDQJH�for 

DYRLGLQJ�D�SURJUDP�WKDW�XVHG�ELRPHWULFV�µ�0DWWKHZ�%��.XJOHU��From 

Identification to Identity Theft: Public Perceptions of Biometric Privacy 

Harms, 10 U.C. Irvine L. Rev. 107, 130 (2019).  

Second, the loss of privacy is a dignitary harm. Biometric identifiers 

FRQYH\�LQWHQVHO\�SHUVRQDO�LQIRUPDWLRQ�DERXW�DQ�LQGLYLGXDO·V�RZQ�ERG\��

&RQVHTXHQWO\��PDQ\�$PHULFDQV�´VD\�WKDW�ELRPHWULF�GDWD�FROOHFWLRQ�DQG�

VKDULQJ�IHHOV�LQYDVLYH�µ�Id. at 142; see also id. DW������´$�SHUVRQ·V�IDFH�LV�SDUW�

of them in a way that their VRFLDO�VHFXULW\�QXPEHU�RU�LGHQWLW\�FDUG�LV�QRW�µ���

The law has long recognized that dignitary torts, such as invasion of privacy, 

constitute real injuries that can justify compensatory damages. See 

Restatement (Second) of Torts § 901 cmt. c (1979). 

The constitutional test for statutory damages is highly deferential. 

Williams itself permitted a 113-to-1 ratio between statutory and actual 

damages. See Zomba Enters., 491 F.3d at 588. This ratio is far higher than 

the four-to-one ratio discussed in State Farm. Williams, then, leaves states 
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ZLWK�´D�ZLGH�ODWLWXGH�RI�GLVFUHWLRQµ�WR�FRPSHQVDWH�WKHLU�LQMXUHG�FLWL]HQV������

U.S. at 66. Whatever the precise harm here, it is significant. Thus, it is very 

unlikely that, under any proposed claim-accrual analysis, statutory damages 

would exceed Williams·����-to-1 ratio.  

7KLV�&RXUW�KDV�SUHYLRXVO\�DFNQRZOHGJHG�´WKH�VXEVWDQWLDO�DQG�

irreversible harm that could result if biometric identifiers and information 

DUH�QRW�SURSHUO\�VDIHJXDUGHG�µ�Rosenbach, 2019 IL 123186, ¶ 37, 129 N.E.3d 

at 1207. It should not now conclude that this harm is so de minimis that the 

VWDWXWRU\�GDPDJHV�WKDW�UHGUHVV�LW�DUH�´REYLRXVO\�XQUHDVRQDEOH�µ�,W�VKRXOG�

KROG�WKDW�%,3$·V�GDPDJHV�FRPSO\�ZLWK�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ� 

3. %,3$·V�6WDWXWRU\�'DPDJHV�'R�1Rt Exceed Illinois Due 
Process Limits. 

White Castle and one of its amici DOVR�VXJJHVW�WKDW�%,3$·V�VWDWXWRU\�

damages implicate the Illinois Constitution. Def.-$SSHOODQW·V�%U��DW���²46 & 

Q�����5HWDLO�/LWLJ��&WU�·V�%U��DW���²30. They are mistaken. 

The Illinois &RQVWLWXWLRQ�SURKLELWV�´GHSULY>DWLRQV@�RI�OLIH��OLEHUW\�RU�

SURSHUW\�ZLWKRXW�GXH�SURFHVV�RI�ODZ�µ�,OO��&RQVW��DUW��,��� 2. When reviewing 

VWDWXWRU\�GDPDJHV��,OOLQRLV�FRXUWV�KDYH�´GLVFHUQ>HG@�QR�UHDVRQ�WR�FRQVWUXH�

>WKH�VWDWH·V@�GXH�SURFHVV�FODXVH�GLIIHUHQWOy than the federal due process 

FODXVH�µ�Miller, 227 Ill. 2d at 196, 879 N.E.2d at 299, and have applied the 

Williams test. 

,OOLQRLV·�'XH�3URFHVV�&ODXVH�DOVR�SURVFULEHV�VWDWXWRU\�SHQDOWLHV�WKDW�DUH�

QRW�´UHDVRQDEO\�GHVLJQHG�WR�UHPHG\�WKH�HYLOV�ZKLFK�WKH�OHJLVODWXUH�KDV�
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GHWHUPLQHG�WR�EH�D�WKUHDW�WR�WKH�SXEOLF�KHDOWK��VDIHW\�DQG�JHQHUDO�ZHOIDUH�µ�

People v. Bradley, 79 Ill. 2d 410, 417, 403 N.E.2d 1029, 1032 (1980) (quoting 

Heimgaertner v. Benjamin Elec. Mfg. Co., 6 Ill. 2d 152, 159, 128 N.E.2d 691, 

�������������7KLV�WHVW�´IRFXVHV�RQ�WKH�SXUSRVHV�DQG�REMHFWLYHV�RI�WKH�

HQDFWPHQW�LQ�TXHVWLRQ�µ�Ibid. Illinois courts decline to enforce statutory 

penalties that VWDQG�´LQ�FRQWUDYHQWLRQ�RI�WKH�H[SUHVV�LQWHQW�RI�WKH�

OHJLVODWXUH�µ�Id. at 418, 403 N.E.2d at 1032. In other words, due process 

SHUPLWV�D�FRXUW�WR�DYRLG�WKH�FRQVHTXHQFHV�RI�DQ�´REYLRXV�PLVWDNH�RI�WKH�

OHJLVODWXUH�µ�Id. at 420, 403 N.E.2d at 1033 (Ryan, J., concurring in part and 

GLVVHQWLQJ�LQ�SDUW���%DUULQJ�VXFK�PLVWDNH��´OHJLVODWLRQ�FKDOOHQJHG�RQ�GXH�

SURFHVV�JURXQGV�ZLOO�EH�XSKHOG�LI�LW�LV�UDWLRQDOO\�UHODWHG�WR�D�OHJLWLPDWH�JRDO�µ�

People v. Kimbrough, 163 Ill. 2d 231, 242, 644 N.E.2d 1137, 1143²44 (1994). 

%,3$·V�VWDWXWRU\�GDPDJHV�FOHDU�WKLV�ORZ�EDU��7KH�&RXUW�KDV�H[SODLQHG�

that the General Assembly legitimately chose to grant individuals the ability 

to control the collection and use of their biometric information. See 

Rosenbach, 2019 IL 123186, ¶¶ 34²35, 129 N.E.3d at 1206. At the core of the 

´VWUDWHJ\�DGRSWHG�E\�WKH�*HQHUDO�$VVHPEO\µ�DUH�SURYLVLRQV�´VXEMHFWLQJ�

SULYDWH�HQWLWLHV�ZKR�IDLO�WR�IROORZ�WKH�VWDWXWH·V�UHTXLUHPHQWV�WR�VXEVWDQWLDO�

SRWHQWLDO�OLDELOLW\�µ�Id. at ¶ 36, 129 N.E.3d at 1206²����%,3$·V�VWDWXWRU\�

GDPDJHV�DUH�QRW�PHUHO\�UDWLRQDOO\�UHODWHG�WR�WKH�*HQHUDO�$VVHPEO\·V�JRDOV��

EXW�DUH�DFWXDOO\�´LQWHJUDOµ�WR�DFFRPSOLVKLQJ�WKRVH�JRDOV��Id. at ¶ 37, 129 

N.E.3d at 1207. The General Assembly made no mistake. Rather, it acted 
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rationalO\�DQG�UHDVRQDEO\��%,3$·V�GDPDJHV�WKHUHE\�FRPSO\�ZLWK�WKH�,OOLQRLV�

Constitution. 

CONCLUSION 

For the reasons set forth above, amici curiae American Association for 

Justice and the Employment Law Clinic of the University of Chicago Law 

6FKRRO·V�(GZLQ�)��0DQGel Legal Aid Clinic respectfully urge this Court to 

apply a continuing violation analysis to decide the question of when a cause 

of action under BIPA accrues. Based on that analysis, this Court should hold 

that claims under Section 15(b) and 15(d) of BIPA continue to accrue each 

WLPH�D�SULYDWH�HQWLW\�VFDQV�D�SHUVRQ·V�ELRPHWULF�LGHQWLILHU�DQG�HDFK�WLPH�D�

private entity transmits such a scan to a third party, until the entity obtains 

WKH�SHUVRQ·V�consent or stops collecting and/or transmitting the biometric 

information.  
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IN THE SUPREME COURT OF ILLINOIS 

 

[PROPOSED] ORDER  

 
This matter coming to be heard on the Motion of the American 

Association for Justice and the Employment Law Clinic of the University of 

&KLFDJR�/DZ�6FKRRO·V�(GZLQ�)��0DQGHO�/HJDO�$LG�&OLQLF�IRU�/HDYH�WR�)LOH�D�

Brief of Amici Curiae in Support of Plaintiff-Appellee, due notice having been 

given and the Court being fully advised in the premises, IT IS HEREBY 

ORDERED that the Motion of the American Association for Justice and the 

Employment Law Clinic is granted / denied. 
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Randall D. Schmidt  
Edwin F. Mandel Legal Aid Clinic of  
The University of Chicago Law School  
6020 South University Avenue  
Chicago, Illinois 60637  
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