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CORPORATE DISCLOSURE STATEMENT
Voter Reference Foundation LLC (“VREF”) is a single member Ohio limited
liability company. Its sole member is Restoration of America (f/k/a Restoration
Action, Inc.), an Ohio nonprofit corporation. No publicly held companies hold 10%
or more of VRF’s stock, and no publicly held corporations which are not parties to
this proceeding before this Court have a financial interest in the outcome of the

proceeding.
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INTRODUCTION

The Public Disclosure Provision of the National Voter Registration Act of
1993 (“NVRA”), 52 U.S.C. § 20501 et seq. requires states to maintain and publicly
produce official voter lists. /d. § 20507(1)(1). By requiring such widespread public
production, the Provision accomplishes two complementary goals: it expands voting
while also maintaining the integrity of elections. Appellant Voter Reference
Foundation (“VRF”) exists to effectuate each of these main purposes. VRF’s
methods are unique. To be sure, VRF directly petitions state and local clection
officials to improve voter list maintenance and voter participation based on VRF’s
own data analysis and expertise. If this was all VRF did, it would be effective. But
in VRF’s view, Congress aspired to so much more. That is why, unlike any other
group, VRF has built widely visited websites packed with arcana to educate voters
on how election administration works, state by state. It then continually updates
massive, painstakingly assembled public voter databases and explains to the public
how to use them. Has VRF’s unorthodox method of grassroots political speech and
advocacy been effective? Absolutely. It is building a mass movement so that
increasingly, it is voters themselves, and not just VRF, who petition their elected
officials to police election integrity and expand voting participation.

The core of VRF’s advocacy—what first attracts, and then empowers citizens

who choose to politically associate with VRF—is VREF’s state of the art, nationwide
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cffective way to engage in advocacy, including the public oversight envisioned by
the NVRA. But in Pennsylvania, VRF and others must agree to self-censorship just
to access records which must be made available under the NVRA. And the
Commonwealth’s ability to prosecute online speech criminalizes the very best way
to use the data to engage in political speech, advocacy, and advance the NVRA’s
purposes.

On the undisputed facts, VRF has suffered not only a credible threat of
prosecution, but also a speech-stifling informational injury. This injury manifests
itself in five downstream consequences from the Secretary’s denial that bear a nexus
to Congress’ purposes in the NVRA. Therefore, VRF has standing. See Part 1. For
example, VRF has suffered the loss of necessary information to engage in advocacy
cfforts at the core of its mission, to lobby for political change, and to protect the
voting rights of Pennsylvanians—all of which are sufficient consequences to
demonstrate informational injuries-in-fact. PILF v. Sec’y Commonwealth of Pa., 136
F.4th 456, 469 (3d Cir. 2025); Campaign Legal Ctr. v. Scott, 49 F.4th 931, 940 (5th
Cir. 2022) (Ho, J., concurring). On the merits, the Internet Sharing Ban, which bars
VRF and others from online speech that shares this data, is preempted by the NVRA
because it stands as an obstacle to its purposes. See Part II. As courts across the
country have repeatedly held, and the district court agreed, the NVRA gives the

public the right to inspect all records related to a state’s voter list maintenance,
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preempted by the NVRA? Appx30-45 (decided); Appx182-190 (raised);
Appx655-656 (objected).

3. Did the district court err in holding that the First Amendment does not apply
to VREF’s claims, even though (1) the district court said the voter data list 1s a
record to which VRF has a right of access, and (2) VRF already had voter data
in its possession which it was forced to remove from its website due to threat
of prosecution? Appx45-50 (decided); Appx194-207 (raised); Appx668-677
(objected).

4. Did the district court err in holding that VRF was not entitled to declaratory
and injunctive relief? Appx50-52 (decided); Appx180, Appx207-211
(raised); Appx677-678 (objected).

RELATED CASES AND PROCEEDINGS

This case or proceeding has not been before this Court previously. Related
cases include:
o Joter Ref. Found., LLCv. Torrez, 160 F.4th 1068 (10th Cir. 2025)
o Joter Ref. Found., LLC v. Galvin, No. 24-CV-12592-DJC, 2026 WL 836855
(D. Mass. Mar. 26, 2026)
o PILE Inc. v. Bellows, 92 F.4th 36 (1st Cir. 2024)
o PILF Inc. v. Nago, 174 F.4th 664 (9th Cir. 2026), pet. for cert. filed.

o PILFv. Sec’y Commonwealth of Pa., 136 F.4th 456 (3d Cir. 2025)
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to post voter data on its website. But the district court erroneously concluded that
VRF lacked standing for its access claims (Counts II and III)—which alleged that
the Secretary violated the NVRA in denying VRF’s two requests for the Voter List.
These denials resulted in five separate downstream consequences to VRF that bear
a “nexus to the interest Congress sought to protect” in the NVRA. Kelly v. RealPage
Inc., 47 F.4th 202, 214 (3d Cir. 2022). VRF thereby suffered a cognizable injury to
demonstrate Article III standing for those claims.

I1. The district court rightly determined that the Voter List is a “record” that
must be produced under the NVRA. Nonetheless the district court concluded that
the Secretary could deny VRF’s Voter List requests with a mere citation to
Pennsylvania’s Internet Sharing Ban because the Ban does not stand as an obstacle
to the NVRA’s purposes. In doing so, it departed from the holdings of two sister-
circuit courts who have previously held that similar bans were preempted by the
NVRA. Voter Ref. Found., LLCv. Torrez, 160 F.4th 1068 (10th Cir. 2025); PILF, Inc.
v. Bellows, 92 F.4th 36 (1st Cir. 2024). This was erroncous. The NVRA establishes
a broad right of disclosure to effectuate its purposes of “protect[ing] the integrity of
the electoral process” and “maintain[ing] accurate and up-to-date voter registration
rolls.” Torrez, 160 F.4th at 1081 (citing 52 U.S.C. § 20501(b)). The Ban stands in the

way of these goals by prohibiting online disclosure, a key tool for VRF and voters
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to ensure transparency and accuracy in the voter rolls. The district court’s refusal to
look to these codified statutory purposes as part of its analysis is reversible.

III. The district court did not reach the merits of the access claims upon
finding that VRF lacked standing. But because VRF has standing and these claims
were briefed by the parties below, this Court can decide the issue now. VRF should
prevail because (1) as even the district court acknowledges, the NVRA has a broad
right of disclosure entitling VRF to Pennsylvania’s Voter List, and (2) the Internet
Sharing Ban (the only reason the Secretary denied VRF’s requests) is preempted.

IV. The district court’s determination that the First Amendment did not apply
to VRF’s claims was also erroneous. The Secretary’s Internet Sharing Ban and
takedown letter have forced VRF to remove protected speech from its website due
to a fear of prosecution and have barred VRF from obtaining and posting further
information. These actions have thwarted VRF’s protected political speech and have
imposed an overbroad restriction that prohibits far more speech than necessary to
serve any legitimate purposes. Moreover, these actions cannot satisfy strict scrutiny
because they neither serve a compelling interest nor are narrowly tailored.

V. Finally, VRF is entitled to reversal on its claims for permanent injunctive
and declaratory relief. The Court denied declaratory relief on the grounds that VRF
failed to prove its other claims. Because the other claims demand reversal, this one

does too.
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STANDARD AND SCOPE OF REVIEW

Summary judgment must be granted if “there 1s no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” FED. R. CIv.
P. 56(a). Evidence is viewed “in the light most favorable to the non-moving party
and draw all reasonable inferences in that party’s favor.” Thomas v. Cumberland
County, 749 F.3d 217, 222 (3d Cir. 2014) (citation omitted). A court may only
dismiss a case pursuant to FED. R. C1v. P. 12(h)(3) if it determines that it lacks subject
matter jurisdiction.

This Court reviews questions of law, including questions of jurisdiction and
disposition of a summary judgment motion, de novo and factual determinations for
clear error. Edmonson v. Lincoln Nat’l Life Ins. Co., 725 F.3d 406, 414 (3d Cir.
2013); Thomas, 749 F.3d at 222.

ARGUMENT

I VRF HAS STANDING TO VINDICATE ITS CLAIMS.
To demonstrate standing, “[t]he plaintiff must have (1) suffered an injury in
tact, (2) that 1s fairly traceable to the challenged conduct of the defendant, and (3)
that 1s likely to be redressed by a favorable judicial decision.” Spokeo v. Robins, 578
U.S. 330, 338 (2016). No one contends that VRF cannot meet the traceability or
redressability prongs. The dispute centers on whether VRF has suffered an injury-

in-fact.
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When it comes to informational injuries, TransUnion LLC v. Ramirez, 594
U.S. 413 (2021), provides further guidance. “[T]o state a cognizable informational
injury a plaintiff must allege that ‘they failed to receive . . . required information,’
and that the omission led to ‘adverse effects’ or other ‘downstream consequences,’
and such consequences have a nexus to the interest Congress sought to protect.”
Kelly, 47 F.4th at 214 (quoting TransUnion, 594 U.S. at 441-42) (citation omitted).

This is a “low evidentiary hurdle.” PILF v. Sec’y Commonwealth of Pa., 136
F.4th 456, 469 (3d Cir. 2025) (“PILF”) (citation omitted). In other words, “although
plaintiffs at the summary judgment stage must set forth specific facts by affidavit or
other evidence supporting standing, the requirement of a downstream consequence
required by TransUnion 1s ‘not burdensome.”” Id. (quoting Campaign Legal Ctr. v.
Scott, 49 F.4th 931, 940 (5th Cir. 2022) (Ho, J., concurring)) (cleaned up) (emphasis
added). A plaintiff need only show an “adverse downstream consequence for its
mission or future plans that has a nexus to the interest Congress sought to protect in
enacting the NVRA.” PILF, 136 F.4th at 456 (citation omitted). For example, in a
concurrence on which this Court relied in PILF, Judge Ho of the U.S. Court of
Appeals for the Fifth Circuit noted that TransUnion can be satisfied by showing “the
information is necessary to engage in public advocacy about a pressing matter of
policy” or “is essential to furthering Plaintiffs’ mission.” Scott, 49 F.4th at 940 (Ho,

J., concurring); see also PILF, 136 F.4th at 469 (relying on this opinion). “[P]roof

17
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that the defendant’s hindrance of ‘[a plaintiff’s] mission to protect the voting
rights of various communities’ might suffice as a downstream consequence under
the NVRA.” PILF, 136 F.4th at 469 (quoting Scott, 49 F.4th at 940 (Ho, J.,
concurring)). And downstream consequences are not limited to those precise
circumstances: ‘“There may be any number of ways that Plaintiffs . . . can establish
a ‘downstream consequence’ that they will suffer if denied the information they
seek.” Scott, 49 F.4th at 940 (Ho, J., concurring).

Likewise, demonstrating that a downstream consequence bears a nexus to an
interest Congress sought to protect is a meager showing. The plaintiff need only
show “the information has some relevance to an interest of the litigant that the statute
was intended to protect.” Kelly, 47 F.4th at 213 (quotation omitted) (emphasis
added). The NVRA has four broad purposes:

(1) to establish procedures that will increase the number of
eligible citizens who register to vote in elections for
Federal office;

(2) to make it possible for Federal, State, and local
governments to implement this chapter in a manner that
enhances the participation of eligible citizens as voters in
elections for Federal office;

(3) to protect the integrity of the electoral process; and

(4) to ensure that accurate and current voter registration
rolls are maintained.

52 U.S.C. § 20501(b); see also PILF, 136 F.4th at 467. Thus, a plaintiff need only

show that the consequence is related to one of these purposes to demonstrate injury.

18
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VREF’s claims can be split into two buckets: (A) its access claims (Counts 11
and III), which state an informational injury, and (B) its advocacy claims (Counts I,
IV-VI), which state an independent injury. VRF has standing for all.
A. VRF Has Standing for Its Access Claims.
The district court concluded that VRF lacked standing to pursue its access
claims (Counts II and III). But that is incorrect. VRF meets the standard for

(113

informational injuries because the Secretary failed to provide VRF with “‘required
information,’” which “led to ‘adverse effects’ or other ‘downstream consequences,’
and such consequences have a nexus to the interest Congress sought to protect.”
Kelly, 47 F.4th at 214 (quoting TransUnion, 594 U.S. at 441-42) (citation omitted).
Everyone seems to agree that the Secretary denied VRF’s requests for access
to NVRA-“required information.” Specifically, on March 7, 2022, and November 2,
2023, VRF sent the Secretary letters requesting the Voter List and accompanying

[3

data, which qualify as “records concerning the implementation of programs and
activities conducted for the purpose of ensuring the accuracy and currency of official
lists of eligible voters.” 52 U.S.C. § 20507(i)(1). The Secretary failed to provide this
information in response as required by the statute.

The real dispute is over whether these rejections led to adverse effects or

downstream consequences which bear a nexus to an interest Congress sought to

protect. Here, VRF easily meets this threshold. The Secretary’s denial of VRF’s
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requests resulted in several downstream consequences that thwarted VREF’s
promotion of voter list maintenance, election integrity, and voter participation—all
express NVRA purposes. Specifically, the Secretary’s refusal to provide VRF the
requested NVRA records (1) blocked VRF from reviewing the records and
associating with VoteRef.com users to identify errors in state voter rolls; (2) blocked
VREF’s efforts to enable voters to ensure they were properly registered to vote; (3)
blocked VREF’s efforts to engage with and lobby the Secretary for better list
maintenance; (4) chilled VRF’s political speech of sharing the records VRF already
had and discussing the Commonwealth’s list maintenance efforts; and (5) prevented
VRF from fulfilling its mission of increasing voter participation and preserving
election integrity. These activities are all “essential to a concrete interest protected
by the statute.” PILF, 136 F.4th at 467.

On the first point, the Secretary’s refusal to provide VRF with the
Pennsylvania records impedes VRF’s ability to find errors in the voter rolls and
enable Pennsylvanians to do the same. Appx706 §98-10. In most states, VRF shares
the data it obtains with its associates on VoteRef.com, which empowers the public
to join VRF’s review to promote election integrity and the accuracy and currency of
voter rolls. Appx116-117 q[15. But not in Pennsylvania.

The Secretary’s action and the consequences thereof clearly thwart the

NVRA’s core purposes. NVRA’s public disclosure provision requires the
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Commonwealth to “make available for public inspection . . . all records concerning
the implementation of programs and activities conducted for the purpose of ensuring
the accuracy and currency of official lists of eligible voters.” 52 U.S.C.
§ 20507(1)(1). Making all such records, including VRF’s requested voter data,
available to VRF for its requested usage 1s clearly related to at least two statutory
purposes: “protect[ing] the integrity of the electoral process” and “ensur[ing] that
accurate and current voter registration rolls are maintained.” Id. § 20501(b)(3)-(4);
see also Voter Ref. Found., LLCv. Galvin, No. 24-CV-12592-DJC, 2026 WL 836855,
at *5 (D. Mass. Mar. 26, 2026); Bellows, 92 F.4th at 54-55; Proj. Vote/Voting for Am.,
Inc. v. Long, 682 F.3d 331, 339 (4th Cir. 2012) (“It is self-evident that disclosure will
assist the identification of both error and fraud in the preparation and maintenance
of voter rolls.”).

Second, the Secretary’s refusal hinders VRF’s efforts to empower voters to
verify their registration information, which in turn “protect[s] the integrity of the
electoral process” and “ensure[s] that accurate and current voter registration rolls are
maintained.” 52 U.S.C. § 20501(b)(3)-(4); Appx706-707 q11. In doing so, VRF uses
this information to ensure citizens can exercise their rights to vote. As this Court
noted in discussing Scott, a “defendant’s hindrance of ‘Plaintiffs’ mission to protect

the voting rights of various communities’ might suffice as a downstream
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consequence under the NVRA.” PILF, 136 F.4th at 468 (quoting Scott, 49 F.4th at
940 (Ho, J., concurring)).

Third and fourth, the Secretary’s efforts have essentially silenced VREF’s
advocacy and lobbying efforts; VRF can no longer share records it has, review and
share information about the Commonwealth’s efforts to maintain accurate lists, or
lobby the Secretary in furtherance of the same. VRF uses state records to conduct a
discrepancy analysis—i.e. a comparison of total ballots cast in an election to the
number of registered voters in the Commonwealth. Appx706 910, Appx127-129;
see also Torrez, 160 F.4th at 1074. VRF then uses that analysis to lobby state election
officials for better recordkeeping procedures in furtherance of the NVRA purpose of
“ensur[ing] that accurate and current voter registration rolls are maintained.” 52
U.S.C. § 20501(b)(4); Appx706 q10. It also analyzes the rolls to identify voters that
are potentially registered in multiple states so that 1t can provide states with reports
about those potential duplicates. Appx707 §10. But absent the “necessary” records,
VREF cannot “engage in [this] public advocacy about a pressing matter of policy” in
the Commonwealth. Scort, 49 F.4th at 940 (Ho, J., concurring) (finding TransUnion
could be satisfied by showing “the information is necessary to engage in public
advocacy about a pressing matter of policy”); Akins, 524 U.S. at 21 (finding injury
in fact from denied election information request where “[t]here is no reason to doubt

[plaintiffs’] claim that the information would help them (and others to whom they
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would communicate it) to evaluate candidates for public office”); Appx707 q9 13-
14. As the District of Massachusetts recently found:

[T]he Secretary’s denial of voter data to which it 1s entitled

under the NVRA prevents VRF from carrying out its

mission of engaging with the public to ensure the accuracy

and currency of state voter rolls and also prevents it from

lobbying clection officials to correct errors before

additional clections take place. These injuries cannot be
remedied by monetary damages.

Galvin, 2026 WL 836855, at *13 (cleaned up). Such advocacy efforts were wholly
absent from PILF. Accordingly, VRF has demonstrated a sufficient downstream
consequence related to a congressional purpose. Scott, 49 F.4th at 940 (Ho, J,,
concurring).

Finally, the Secretary’s actions have prevented VRF from fulfilling its mission
to increase voter participation and secure voters’ rights to electoral integrity.
Appx392, Appx398-399, Appx707 g9 13-14; ¢f. Torrez, 160 F.4th at 1078
(observing that VRF wants to engage in the speech of publishing voter data on its
website “to further its organizational purpose”). This, too, s a sufficient downstream

consequence. PILF, 136 F.4th at 469; Scott, 49 F.4th at 940 (Ho, J., concurring).
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In sum, in refusing to turn over critical information, the Secretary’s actions
resulted in downstream consequences, which bear a nexus to concrete interests
Congress intended to protect under the NVRA.?

1. Courts have found standing in similar circumstances.

Other courts have confirmed this result and held that VRF and entities like
VREF have standing to pursuec NVRA claims in nearly identical circumstances.

Recently, the District of Massachusetts, following and relying heavily on First
Circuit precedent in Bellows, held that VRF had standing under the NVRA to
challenge Massachusetts’ refusal to provide VRF with voter data to engage in the
same activities it secks to do here. Galvin, 2026 WL 8368535, at *3. Observing that
since TransUnion, circuits have split over whether a heightened standing
requirement applies to informational injuries, the court determined VRF satisfied

even the “heightened” standing test applied in PILF. Id. at *5.

2 VRF’s presence outside Pennsylvania has no impact on this analysis. The statutory
text does not discriminate between in-state and out-of-state organizations. 52 U.S.C.
§§ 20507(1), 20510(b); see also Galvin, 2026 WL 836855, at *6. Courts across the
country have concluded that out-of-state organizations have standing in similar
circumstances. See, e.g., Bellows, 92 F.4th at 50-51; Voter Reference Found., LLC v.
Torrez, 727 F. Supp. 3d 1014, 1033 (D.N.M. 2024), aff 'd, 160 F.4th 1068 (10th Cir.
2025); Long, 682 F.3d at 333; Galvin, 2026 WL 836855, at *6 (collecting cases).
And, relatedly, multiple courts have held that the NVRA preempts state attempts to
limit record access to in-state requesters. See, e.g., Jud. Watch, Inc. v. Lamone, 399
F. Supp. 3d 425, 445 (D. Md. 2019); PILF, Inc. v. Knapp, 749 F. Supp. 3d 563, 572
(D.S.C. 2024), remanded on other grounds, PILF, Inc. v. Wooten, 164 F.4th 362 (4th
Cir. 2026).
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Galvin held that VRF sufficiently demonstrated several downstream
consequences caused by the denial of its NVR A records requests, which bear a nexus
to the NVRA’s purposes. /d. Specifically, VRF had shown “a range of adverse effects
from the alleged denial of its requested data that are also relevant to NVRA’s purpose
of ‘ensur[ing] that accurate and current voter registration rolls are maintained’”
including the “inability to share the data online so interested citizens, including
Massachusetts voters, can review the data and help identify and report inaccuracics
or inconsistencies” and “the inability to conduct comparative analysis on voting
history.” Id. at *6 (cleaned up).

Likewise, in Torrez, the Tenth Circuit held that VRF had standing to challenge
New Mexico’s similar refusal to provide VRF with voter records to engage in the
same activities it seeks to do here. 160 F.4th at 1078. Torrez viewed VRF’s injury as
resting not merely on a denial of information, as with the Third Circuit plaintiffs in
PILF, but also on the chilling effect of the State’s prohibition. /d. VRF faced a
credible threat of prosecution if it violated New Mexico’s data sharing ban—which
VREF argued was preempted by the NVRA—that kept VRF from “exercising its First
Amendment right to publish voter data on its website for free.” Id. In short, VRF
wished to engage in speech to further its mission and the State was willing to
prosecute it for doing so. /d. This was sufficient to show a concrete injury for its

NVRA claims. /d.
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Finally, and most recently, in PILE, Inc. v. Nago, 174 F.4th 664 (9th Cir. 2026),
the Ninth Circuit found that a plaintiff organization had standing to challenge
Hawaii’s denial of its NVRA request. Id. at 670.

Here, just as in Torrez, Galvin, Bellows, and Nago, VRF requested records
which must be produced under the NVRA, and the Secretary refused to produce
them. Just as it did in Galvin, VRF has adequately demonstrated the “downstream
consequences” it is suffering and will continue to suffer as a result of the Secretary’s
refusal to produce the requested records, all of which directly relate to the NVRA
purposes of “protect[ing] the integrity of the electoral process and “ensur[ing] that
accurate and current voter registration rolls are maintained.” 52 U.S.C.
§ 20501(b)(3)-(4). And, just as in Torrez and Bellows, VRF is injured by the
Commonwealth’s credible threat of enforcement that actively chills VRF’s NVRA-
sanctioned speech.

2. VRF is distinct from PILF v. Sec’y of Commw. of Pa.

The district court wrongly determined that this case was on all fours with PILF
v. Secretary Commonwealth of Pennsylvania, and therefore, like PILF there, VRF
lacks standing here. But this case tracks the aforementioned cases in the First, Ninth,
and Tenth Circuits—not PILF.

In PILF, the plaintiff urged “that the denial of the right to the information,

without more, 1s enough for standing” and “that it need not show more than that it
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sought and was denied specific agency records.” 136 F.4th at 461-62 (emphasis
added) (quotation omitted) (cleaned up). And even though the plaintiff attempted to
identify some downstream consequences (i.e., the plaintiff could not “study and
analyze the [Secretary’s] voter list maintenance activities,” the plaintiff could not
produce and disseminate ‘“educational materials,” and the plaintiff “expended
considerable time and financial resources” in making records requests, id. at 467
(quotation omitted)), none of these consequences were adequately supported or
necessarily tied to congressional purposes. Much of the district court’s findings came
down to the dearth of evidence. It made repeated references to the bare “record” and
lack of “evidence” before it. See, e.g., id. at 468-69. For example, the court held
“there 1s no evidence in the record that, despite the Secretary’s purported
noncompliance with the NVRA, PILF was unable to publish educational materials”
and PILF, in fact, “touted its ability to publish” materials “based on records it
obtained.” Id. at 468 (citation omitted). So the court concluded: “On this record, the
Secretary’s actions did not appear to affect PILF’s ability to access any resources
that it had previously and successfully used to generate its educational materials.”
Id. Likewise, the Court “note[d] that PILF submitted no evidence of any specific
plans for the records it sought relating to the purpose of the NVRA.” Id. (citation
omitted). The Court therefore held that it could not find standing based on such a

“threadbare record.” Id. at 469 (citation omitted).
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While part of VRF’s work might start with research like PILF’s, VRF has
established a track record of doing far more with its analysis. Unlike PILF, VRF has
submitted “evidence of . . . specific plans for the records it sought relating to the
purpose of the NVRA.” Id. at 468 (citation omitted). VRF has gone beyond “[a]
general desire to audit a state’s NVRA records” to “concrete plans to act upon
information contained in the records in a manner consistent with the purpose of the
statute,” which were missing in PILF. Id. at 469. VRF does not merely seek to
publish “educational materials.” Id. at 468. Rather, VRF uses this data as a stepping
stone to advance its mission to protect election integrity, encourage voter
participation, and “protect the voting rights of various communities.” PILF, 136
F.4th at 468 (quoting Scott, 49 F.4th at 940 (Ho, J., concurring)) (noting that
protecting voting rights as part of an organizational mission “might suffice as a
downstream consequence under the NVRA”). VRF uses the data it receives “to
engage in public advocacy about a pressing matter of policy.” Scott, 49 F.4th at 940
(Ho, J., concurring); see, e.g., Appx127-129. VRF lobbies state officials based on
its analysis of state records and speaks and associates with Pennsylvania voters and
others to fix list errors. The record shows that concerned citizens used VRF’s
published Pennsylvania data to identify errors, just as intended. Appx709-714.
Pennsylvania voters have thereby suffered from the Secretary’s actions and the

takedown letter. Cf. PILF, 136 F.4th at 467 (noting PILF did not show its lack of
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access to the records “hindered its own participation in the electoral system or the
expansion of voter participation in federal elections gencrally™).

Moreover, unlike in PILF, the Secretary has threatened VRF with
enforcement action and has chilled VRF’s NVR A-sanctioned data-sharing speech as
aresult. Appx131. VRF has not just lost research material. It has been fully blocked
from pursuing its mission of encouraging clection integrity and voter participation
in Pennsylvania—both purposcs of the NVRA; from petitioning the Commonwealth
for changes to its voter list maintenance; and from associating with and speaking
alongside Pennsylvanians who desire to correct errors in their own voter data. VRF
has clearly shown “adverse downstream consequence for its mission or future plans
that has a nexus to the interest Congress sought to protect in enacting the NVRA.”
PILF, 136 F.4th at 456.

3. To the extent PILF departed from Supreme Court precedent, it
was wrongly decided.

Finally, assuming PILF is not distinguishable on multiple grounds (it is) and
compels a finding of no standing here (it doesn’t), that’s only because it veers from
binding Supreme Court precedent.

For one, PILF focused on one NVRA purpose (increasing voter participation)
to the exclusion or minimization of the other three. 136 F.4th at 467; see also Torrez,
160 F.4th at 1083 (noting it is erroneous to rank one purpose over others because

“Congress did not rank the importance of the enumerated purposes in the NVRA in
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that way”). It also claimed that public disclosure is only “part” of the statute, id. at
465, while other courts have emphasized that it is the essential tool to carry out all
four purposes, see, e.g., Bellows, 92 F.4th at 54-55; Long, 682 F.3d at 340; Torrez,
160 F.4th at 1081-84.

And since the district court issued its memorandum and order, the U.S. Court
of Appeals for the Ninth Circuit affirmed an organization’s standing to bring an
NVRA challenge in Nago. There, the Ninth Circuit noted that the NVRA “creates a
broad public right to obtain information about the government,” so “the denial of a
request for information made pursuant to that statute causes an injury in fact.” Nago,
174 F.4th at 670. In reaching this conclusion, the Court analyzed Public Citizen v.
U.S. Dept. of Just., 491 U.S. 440 (1989), FEC v. Akins, 524 U.S. 11 (1998), and
TransUnion, all of which established that a plaintiff need only show adverse effects
for informational injuries, like those in TransUnion, but not for all informational
injuries, particularly those where the government has denied all information. Nago,
174 F.4th at 671-73. The Ninth Circuit noted (and VRF agrees) that to the extent the
Third Circuit in PILF departed from these precedents, it was wrongly decided. /d. at
675.

B. VRF Has Standing to Pursue Its Remaining Claims.
The district court did, however, correctly determine that VRF has standing for

Counts I, IV, and V. Appx27-30. The injuries for these Counts are not informational.
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Rather, they arise due to a credible threat of prosecution. As the district court found,
the Department of State’s takedown letter (Appx131) demonstrates that VRF faces
a credible threat of prosecution for publishing voter data already in its possession.
Appx27-29, 131. As in Torrez,

This credible threat of prosecution has chilled VRF from

exercising its First Amendment right to publish voter data

on its website for free. Throughout this litigation, VRF has

expressed that it wishes to engage in such speech to further

its organizational purpose; but the fear of criminal

investigation and prosecution forced VRF to remove the

New Mexico voter data from its website. . . . [T]hese

circumstances sufficiently establish VRF’s standing—the

undisputed facts show that there is a concrete injury in fact

‘caused’ by the State’s willingness to prosecute VREF,
which can be redressed by a favorable decision.

160 F.4th at 1078; see also Bellows, 92 F.4th at 50-51.
II. THE NVRA PREEMPTS THE INTERNET SHARING BAN.

On the merits of VRF’s preemption claim (Count I), the district court correctly
determined that the Voter List is a “‘record’ ensuring the accuracy and currency of
information pertaining to eligible voters” under the NVRA, 52 U.S.C. § 20507(1),
that must be made available. Appx34-35 (collecting cases); see also Bellows, 92
F.4th at 45-49 (holding Maine voter registration list must be available under the
NVRA); Torrez, 160 F.4th at 1084-85 (holding requested New Mexico voter data
was a “record”); Greater Birmingham Ministries v. Sec’y of State for Ala., 105 F.4th

1324, 1331-32 (11th Cir. 2024) (holding requested Alabama voter data was a
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“record”). The Secretary did not seriously contest this point on summary judgment.
Therefore, the Secretary must produce the Voter List under the NVRA.

But the Secretary withheld the Voter List by mere citation to the
Commonwealth’s Internet Sharing Ban. And the district court determined that the
NVRA does not preempt the Internet Sharing Ban because the Ban 1s not an obstacle
to NVRA purposes. This conclusion was incorrect.

Obstacle preemption is one form of implied preemption under the Supremacy
Clause. Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 373 (2000). It operates
where a state law “stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.” Id. “What 1s a sufficient obstacle is a
matter of judgment, to be informed by examining the federal statute as a whole and
identifying its purpose and intended effects.” Id. “If the purpose of the act cannot
otherwise be accomplished—if its operation within its chosen field else must be
frustrated and its provisions be refused their natural effect—the state law must yield
to the regulation of Congress within the sphere of its delegated power.” Id. (citation
omitted). No presumption against preemption applies to the NVRA, Arizona v. Inter
Tribal Council of Arizona, Inc., 570 U.S. 1, 14 (2013), because the Elections Clause
“empowers Congress to ‘make or alter’ state election regulations[,]” and the
“assumption that Congress 1s reluctant to pre-empt does not hold when Congress

acts” thereunder. Id. at 14; see also Harkless v. Brunner, 545 F.3d 445, 455 (6th Cir.
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2008) (presumption does not apply to NVRA); Fish v. Kobach, 840 F.3d 710, 731-
32 (10th Cir. 2016) (same); Bellows, 92 F.4th at 52 (same); Appx37 (same).

Against this background, the NVRA preempts a range of state laws. See, e.g.,
Inter Tribal, 570 U.S. at 11-13 (proof of citizenship); Charles H. Wesley Educ.
Found., Inc. v. Cox, 408 F.3d 1349, 1354 (11th Cir. 2005) (limitations on acceptance
of voter registrations); Project Vote v. Blackwell, 455 F. Supp. 2d 694, 703 (N.D.
Ohio 2006) (requirements for registration workers). This includes state limitations
on non-profits’ access to voter data. Bellows, 92 F.4th 36; Torrez, 160 F.4th 1068;
Galvin, 2026 WL 836855; Jud. Watch v. Lamone, 399 F. Supp. 3d 425, 445 (D. Md.
2019); PILE Inc. v. Matthews, 589 F. Supp. 3d 932, 940 (C.D. 111. 2022).

The place to begin is the statutory text. As explained, the NVRA has codified
four statutory purposes—*"“to increase the number of registered voters by establishing
certain procedures, protect the integrity of the eclectoral process, and maintain
accurate and up-to-date voter registration rolls.” Torrez, 160 F.4th at 1081 (citing 52
U.S.C. § 20501(b)). To effectuate these broad purposes, the NVRA has a Public
Disclosure Provision, which provides, in relevant part:

(1) Each State shall maintain for at least 2 years and shall
make available for public inspection and, where available,
photocopying at a reasonable cost, all records concerning
the implementation of programs and activities conducted
for the purpose of ensuring the accuracy and currency of

official lists of eligible voters, except to the extent that
such records relate to a declination to register to vote or to
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the identity of a voter registration agency through which
any particular voter is registered.

52 U.S.C. § 20507(i) (emphases added). And the NVRA has a private right of action
to empower private citizens to enforce this disclosure mandate. /d. § 20510(b). As
such, the “NVRA ‘embodies Congress’s conviction that Americans who are eligible
under law to vote have every right to exercise their franchise, a right that must not
be sacrificed to administrative chicanery, oversights, or inefficiencies.’” Bellows, 92
F.4th at 52-53 (quoting Long, 682 F.3d at 334-35). It “assist[s] the identification of
both error and fraud in the preparation and maintenance of voter rolls.” Long, 682
F.3d at 339. Prohibitions on disseminating voter data, which make it more difficult
to identify error and fraud, directly contradict Congress’s explicit objectives and
create improper obstacles to its implementation.

Given these clear, codified statutory purposes, both the First and Tenth
Circuits have determined that the NVRA preempts state internet sharing bans like
Pennsylvania’s.

In Bellows, the First Circuit held that Maine’s similar internet sharing ban was
“[in]consistent with the structure and purpose of the [NVRA] as a whole.” 92 F.4th
at 52 (citations omitted) (alterations in original). Discussing the Public Disclosure
Provision, it noted:

Such a provision evinces Congress’s belief that public

inspection, and thus public release, of Voter File data is
necessary to accomplish the objectives behind the NVRA.
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Indeed, the analysis and subsequent dissemination of Voter
File data to the public is necessary if members of the
public, or organizations such as PILF, are ever to identify,
address, and fix irregularities in states’ voter rolls by
exercising their private right of action under the
NVRA. ... To find otherwise would be to prevent the
public from “protect[ing] the integrity of the electoral
process” and “ensur[ing] that accurate and current voter
registration rolls are maintained” throughout the states. 52

U.S.C. § 20501(b)(3)-(4).

Id. (citation omitted). The First Circuit rejected Maine’s argument that the ban was
valid because it promoted the NVRA’s purpose of maximizing voter participation by
protecting privacy: “even if the Publication Ban does further the NVRA’s objective
of enhancing the participation of eligible citizens as voters, it nonetheless creates an
obstacle to the accomplishment and execution of the full purposes and objectives of
Congress as stated in 52 U.S.C. § 20501(b)(1)-(4).” Id. at 55. The court observed
that Congress already weighed the privacy risks against the strong interest in
disclosure and that other federal laws adequately protected voters’ privacy interests.
Id. The District of Massachusetts recently followed this precedent in holding that
VRF was entitled to the Massachusetts voter file and had a right to publish the file
online despite similar attempts to prevent its publication via a “licensing agreement.”
Galvin, 2026 WL 836855, at *§.

Likewise, in Torrez, the Tenth Circuit confronted a similar ban. The Court
looked to the NVRA purposes and the original meaning of the terms in the Public

Disclosure Provision. 7orrez, 160 F.4th at 1081. It concluded based on these words
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that Congress’ clear intent was to allow for broad circulation of voter data among
members of the public to police fraud and inaccuracies on the voter rolls. /d. Any
ban on internet sharing, therefore, would hinder these purposes.

The same is true here. Pennsylvania’s Internet Sharing Ban directly
undermines principles of public disclosure and scrutiny central to the NVRA and its
requirement of publication of such records. The Ban is antithetical to and stands as
an obstacle to the NVRA’s purposes, so it is preempted.

A. The District Court’s Contrary Holding Was Erroneous.

The district court, nonetheless, departed from these holdings for several
reasons. First, the district court wrongly determined that the four statutory purposes
were irrelevant and cabined its analysis to the text of the Public Disclosure Provision.
Appx43-45. But obstacle preemption turns precisely on what the “full purposes and
objectives of Congress” were and whether the state law stands as an obstacle to those
purposes. Crosby, 530 U.S. at 373. Moreover, Congress codified these four purposes,
so they are a critical part of the statutory text at issue. 52 U.S.C. § 20501(b). And
again, the Court must look to the full “federal statute as a whole,” not one isolated
provision. Crosby, 530 U.S. at 373. The First and Tenth Circuits’ recognition of the
statutory purposes in 52 U.S.C. § 20501(b) did not “expand[] the requirements of

the statute beyond just its plain statutory text.” Appx45. They accounted for the
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statutory text. The district court’s focus on a few words to the exclusion of the rest
of the statute was erroneous.

Second, the district court held that the Public Disclosure Provision was not
thwarted by the Internet Sharing Ban because the Provision “only requires the
availability of the voting data for public inspection; it does not require its
dissemination through public release or circulation.” Appx43-44. It claimed the
statute “only speaks of ‘public inspection’ and ‘where available, photocopying.’”
Appx44 (quoting 52 U.S.C. § 20507(1)(1)). In doing so it adopted a narrow view of
public inspection that the statute does not. Any definition of public inspection must
be considered in light of the statute’s broad, codified purposes.

“To ‘mspect’ 1s to ‘look carefully mto’ or to ‘view closely and

299

critically.”” Greater Birmingham Ministries, 105 F.4th at 1332 (citing Inspect,
Oxford English Dictionary (2d ed. 1989)). “To make something available for ‘public’
inspection, then, 1s to make it available in public, or to the public, for close
scrutiny.” Id. This language, the private right of action, “and the NVRA as a whole,
make evident Congress’s intent to support the transparency and circulation of voter
data among the public to help detect and correct errors.” Torrez, 160 F.4th at 1081-

82 (citing Bellows, 92 F.4th at 54 (noting that Congress seemingly believes “that

public inspection, and thus public release, of [voter] data is necessary to accomplish

37




Case: 26-2280 Document: 17 Page: 50 Date Filed: 08/03/2026

the objectives behind the NVRA™)). “In other words, critical scrutiny and public
audits of voter data were envisioned by Congress in passing the NVRA.” Id. at 1082.

The Internet Sharing Ban, therefore, “obstruct[s] the NVRA’s primary goal of
providing broad transparency and circulation of such voter data.” Id. It “mak[es]
voter data unavailable for close public scrutiny” through dissemination by private
parties, which “thereby disrupts the purpose and intended effects of the NVRA.” Id.
(citing Crosby, 530 U.S. at 373; Bellows, 92 F.4th at 54). VRF’s ‘“analysis and
subsequent dissemination of [voting] data to the public is necessary if members of
the public, or organizations such as [VRF], are ever to identify, address, and fix
irregularities in States’ voter rolls by exercising their private right of action under
the NVRA.” Bellows, 92 F.4th at 54.

Third, the district court determined that the Public Disclosure Provision did
not preempt the Internet Sharing Ban, which bars dissemination between private
parties on the Internet, because anyone can purchase the Voter List from the
Commonwealth. /d. at 39-41. The Tenth Circuit in 7orrez confronted and responded
to a similar objection. There, the State argued that its ban consisted with the NVRA
because “only [the State], and not third parties like VRF, may exclusively provide
access to voter data” under the NVRA. Torrez, 160 F.4th at 1083. But as the Tenth
Circuit held, “nowhere does the NVRA require only state-to-party disclosures. To

the contrary, the statute encourages broad and extensive public disclosure of relevant
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records without restrictions on who provides it.” Id. In other words, “Congress did
not limit the role of ‘providing access’ to voter data solely to the individual States.”
Id. at 1084. “That makes sense because the consequent goal in widely circulating the
voter data 1s so that any inaccuracies can be identified and corrected.” Id. at 1083.
Any such ban on sharing between private parties over the Internet, therefore,
“counteracts and severely burdens the NVRA’s enumerated purposes of public
inspection and circulation of voter data by restricting the types of voter data that can
be made publicly available and accessible.” Id. at 1083-84. In other words, the Ban
obstructs a key means of public inspection of voter data. As such, even if a State
makes the data initially available for purchase, the State’s attempts to restrict further
dissemination of that data run into the NVRA’s purposes. The Internet Sharing Ban,
which does just that, is therefore preempted.

Finally, the district court relied heavily on Greater Birmingham Ministries v.
Secretary of State for Alabama, 105 F.4th 1324 (11th Cir. 2024). But there, the court
did not confront a preemption, much less an obstacle preemption, challenge, which
expressly mandates the Court consider congressional purposes. Crosby, 530 U.S. at
373. And the case did not determine whether Alabama could erect barriers to
dissemination of information once it produced the information, like the Internet
Sharing Ban. The case only held that the NVRA did not facially require Alabama to

electronically produce records, without examination of whether any state law stood
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as an obstacle to Congress’s objectives. Greater Birmingham Ministries, 105 F.4th
at 1326.
III. VRF SHOULD PREVAIL ON ITS ACCESS CLAIMS.

This Court should also reverse the grant of summary judgment to the Secretary
on VRF’s access claims (Counts II and IIT). The district court did not reach the merits
of these claims upon concluding that VRF had standing. But since these claims have
been fully briefed before the district court and involve purely legal questions, with
no outstanding factual disputes, they are properly before this Court on appeal.
Hudson United Bank v. Lilenda Mortg. Corp., 142 F.3d 151, 159 (3d Cir. 1998).

The NVRA Public Disclosure Provision requires Pennsylvania to make its
lists, including the Voter List, publicly available. See supra Part 1. VRF made two
requests for that data and is thereby entitled to it under the NVRA. The Secretary’s
only stated basis to deny the requests was the Internct Sharing Ban. Appx357. VRF
agreed to comply with all other conditions of the required affirmation. Because the
Internet Sharing Ban is unlawful, see supra Part 11, the Secretary’s stated refusal is
too. Accordingly, VRF is entitled to summary judgment on these claims.

IV. THIS COURT SHOULD REVERSE THE FIRST AMENDMENT HOLDINGS.

The district court also erred in granting summary judgment to the Secretary
on VRF’s First Amendment claims (Counts IV and V). VRF rightly argues that the

Secretary’s actions enforcing the Internet Sharing Ban (including its takedown letter
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and recent denials) have two unconstitutional effects on VRF: (1) they prevent VRF
from publishing data in its possession, and (2) they block VRF’s access to new
information. This execution of the Ban violates the First Amendment in at least two
ways: (A) it unconstitutionally bans core political speech, and (B) it is overbroad.
A. The Internet Sharing Ban Unconstitutionally Bars Political Speech.
1. Pennsylvania law bans political speech.

First, the Internet Sharing Ban triggers the First Amendment because it bars
the transmission of voter information on the Internet, which is core political speech,
and imposes a content-based restriction. The First Amendment provides: “Congress
shall make no law . . . abridging the freedom of speech, or of the press; or of the
right of the people peaceably to assemble, and to petition the Government for a
redress of grievances.” U.S. CONST. AMEND. I. The Amendment safeguards speech
and information dissemination on the Internet with the same vigor as those in a
newspaper or town square. Reno v. ACLU, 521 U.S. 844, 868 (1997); Sorrell v. IMS
Health, Inc., 564 U.S. 552, 570 (2011) (discussing how “disclosing and publishing
information . . . constitute speech” (quotation omitted)).

“The right of citizens to inquire, to hear, to speak, and to use information to
reach consensus is a precondition to enlightened self-government and a necessary
means to protect it.”” Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 330

(2010). “[S]peech on public issues occupies the highest rung of the hierarchy of First
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Amendment values, and is entitled to special protection,” Connick v. Myers, 461 U.S.
138, 145 (1983), and “[t]he First Amendment reflects a profound national
commitment to the principle that debate on public issues should be uninhibited,
robust, and wide-open.” Snyder v. Phelps, 562 U.S. 443, 452 (2011) (quotation
omitted). “For these reasons, political speech must prevail against laws that would
suppress it, whether by design or inadvertence. Laws that burden political speech are
subject to strict scrutiny, which requires the Government to prove that the restriction
furthers a compelling interest and is narrowly tailored to achieve that interest.”
Citizens United, 58 U.S. at 340 (quotation omitted). “As a general matter, ‘state
action to punish the publication of truthful information seldom can satisfy
constitutional standards.’” Bartnicki v. Vopper, 532 U.S. 514, 527 (2001) (quoting
Smith v. Daily Mail Pub. Co., 443 U.S. 97, 102 (1979)).

“Government regulation of speech 1s content based if a law applies to
particular speech because of the topic discussed or the idea or message expressed.”
Reedv. Town of Gilbert, Ariz.,576 U.S. 155, 163 (2015) (citation omitted). “Content-
based laws are presumptively unconstitutional” and “subject to strict scrutiny.”
Matter of Subpoena 2018R00776,947 F.3d 148, 155 (3d Cir. 2020) (citing Reed, 576
U.S. at 163-64).

Speech about and including voter data is protected political speech. For

example, the Fourth Circuit held that a restriction on voter data usage implicated the
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First Amendment because the data “is closely tied to political speech, which
generally receives the strongest First Amendment protection,” and “is a valuable tool
for political speech.” Fusaro v. Cogan, 930 F.3d 241, 250 (4th Cir. 2019) (citation
omitted). In fact, the law required a person to use the voter data for purposes “related
to the electoral process,” so the voter data /ad to “be used to further such [political]
speech.” Id. (citation omitted).

Similarly, VRF’s speech sharing Pennsylvania voter data is constitutionally
protected political speech. Pennsylvania routinely makes voter data available to
political parties and campaigns for political purposes. The Commonwealth even
conditions access to the voter data, in part, on the data being used for political and
election related purposes—reinforcing its connection to political speech. Cf. id. And
Pennsylvania makes voter data available to companies who then sell that data to
clients to turn a profit and advance particular ideologies. Appx306-308, 313-314.
Simply put, voter data, specifically the Voter List, is political by nature, so VRF’s
dissemination of that data 1s plainly protected by the First Amendment.

Furthermore, even if discussing the data online was not political speech (it 1s),
the Internet Sharing Ban still burdens VRF’s core political speech because the
underlying data is necessary to engage in such speech. Meyer v. Grant, 486 U.S. 414,
421 (1988). VRF posted (and intends to post) the data on VoteRef.com with a call to

action for ordinary citizens to review the data, identify errors, and contact state
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under the First Amendment). Here, VRF’s interest in publishing political data so it
can (alongside citizens) effectively lobby the government, correct errors, and
effectuate political change is of paramount importance. Again, political speech is
entitled to the highest form of First Amendment protection, so it outweighs any
privacy interests in voter information.

In fact, Congress made this determination in crafting the Public Disclosure
Provision. Long, 682 F.3d at 339. Even though “Section 8(1)(1) may conceivably
inhibit voter registration in some instances,” Congress nonetheless opted to
“require[] public disclosure of personal information” largely to promote
“transparency,” “accountability,” and “public confidence in the essential workings
of democracy.” Id. That “policy question” of how “to strike the proper balance
between transparency and voter privacy” was “properly decided by” Congress in
enacting the NVRA. /d. Thus, this Court “should be loath to reject a legislative effort
so germane to the integrity of federal elections.” Id. at 339-40.

Likewise, Congress determined that voter participation would be served rather
than hurt by public disclosure. /d. at 339-40. Because disclosure “assist[s] the
identification of both error and fraud in the preparation and maintenance of voter

99 ¢¢

rolls,” “[s]tate officials labor under a duty of accountability to the public” to maintain
“the most accurate” voter rolls possible. /d. at 339. That transparency, in turn,

promotes public confidence and participation. Id. at 339-40. And regardless of
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whether Congress made the right choice, this policy decision was Congress’ to make.
Id. at 340 (“[T]his debate belongs in the legislative arena, not the courts.”). This
Court should not “revisit issues already resolved by the Congress.” Id.

And even 1f Congress had not resolved the question in favor of transparency,
the Secretary has failed to present concrete evidence that VREF’s actions have
tangibly harmed voters’ privacy or participation. VRF takes substantial steps to
protect the data it posts; for example, it requires users to agree with the site’s terms
of service, Appx418-419, blocks viewers from outside the United States from
accessing the site, Appx424-425, and prevents data scaping, Appx474. The
Secretary has yet to muster evidence of any Pennsylvanians who canceled their
registrations because of VRF. Appx354.

Even if the Ban served a compelling interest, it would fail on narrow tailoring.
Narrow tailoring requires using the “least restrictive means among available,
effective alternatives.” Camp Hill Borough Republican Ass’n v. Borough of Camp
Hill, 101 F.4th 266, 271 (3d Cir. 2024). There must be ““a close fit between ends and
means.” McCullen v. Coakley, 573 U.S. 464, 486 (2014) (quotation omitted). This
Court has been clear: “[W]hen the government is ultimately responsible for the
disclosure of information, imposing civil liability upon a newspaper for the
subsequent publication of that information 1s not the most narrowly tailored means

of serving any purported interest.” Bowley v. City of Uniontown Police Dept., 404

47




Case: 26-2280 Document: 17 Page: 60 Date Filed: 08/03/2026



Case: 26-2280 Document: 17 Page: 61  Date Filed: 08/03/2026



Case: 26-2280 Document: 17 Page: 62  Date Filed: 08/03/2026



Case: 26-2280 Document: 17 Page: 63  Date Filed: 08/03/2026

on protected activities far outweighs its application to unprotected activities. That’s
particularly true given the Ban’s conflict with federal law. See supra Part I. The Ban
entirely forbids all online speech that shares voter data, much of which constitutes
core political speech. The Ban’s overbreadth deters VRF and others like it from
engaging in speech protected by the First Amendment out of fear of prosecution.
That unlawful sweep and chill is far broader than any legitimate applications.
Accordingly, the Court should reverse on this claim.
C. The District Court’s Contrary Findings Were Erroneous.

The district court incorrectly determined that the Internet Sharing Ban merely
limits access to information, rather than restricts political speech, and therefore 1s
not subject to the First Amendment for either Count IV or V. Appx46-47. This
argument fails for at least two reasons.

First, the Commonwealth’s Ban restricts the publication of voter data to which
VRF already has access. VRF obtained and published voter data on VoteRef.com,
but it removed that data upon order from the Commonwealth in the takedown letter
and Internet Sharing Ban. Flsewhere, the district court’s memorandum
acknowledges this fact: “When VRF accessed the full voter export list and published
that data on the internet, it faced monetary fines or imprisonment under the confines
of § 1707(a)(4).” Appx29. But the district court did not factor these findings into its

First Amendment decision even though VRF directly addressed that point in its
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summary judgment briefing. Appx207. Instead, the district court merely noted “that
VREF is seeking voting data information within the Commonwealth’s control.”
Appx47. The district court’s critical omission of this undisputed fact 1s reversible.
And because, as everyone agrees, the Ban also prohibits VRF’s use of information
in its possession, Appx29, access cannot be the linchpin of the Internet Sharing Ban.
Publication is. Therefore, the Ban is an unconstitutional speech restriction. Bartnicki,
532 U.S. at 527 (“[1]f the acts of disclosing and publishing information do not
constitute speech, it is hard to imagine what does fall within that category . . ..”
(quotation omitted)).

Second, for any of its claims, VRF did not need to prove a First Amendment
right of access to show a violation. Once a state makes or is legally required to make
certain information, data, or records available to the public, the First Amendment
limits how the state may restrict the subsequent use and sharing of that information.
Daily Mail, 443 U.S. at 103 (invalidating West Virginia statute imposing criminal
sanctions if juvenile offender’s name was published without written court approval
because if a party “lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish publication of the
information, absent a need to further a state interest of the highest order”); Bartnicki,

532 U.S. at 525 (reasoning that where party’s “access to the information” was

“obtained lawfully,” the government could not restrict further publication); The Fla.
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Star, 491 U.S. at 526, 538 (similar). And where states turn over information (even if
they are not required to do so), they may not condition access to that information on
recipients’ agreement to forgo subsequent First Amendment rights to speak or use
that information. Cf. Agency for Int’l Dev. v. All. for Open Soc’y Int’l, Inc., 570 U.S.
205, 208, 217 (2013) (holding that condition requiring organization to engage in
certain speech violated the First Amendment). In other words, a state “may not deny
a benefit to a person on a basis that infringes his constitutionally
protected . . . freedom of speech even if he has no entitlement to that benefit.” /d. at
214 (quotation omitted); see also Trinity Lutheran Church of Columbia, Inc. v.
Comer, 582 U.S. 449,463 (2017) (“[1]t 1s too late in the day to doubt that the liberties
of religion and expression may be infringed by the denial of or placing of conditions
upon a benefit or privilege.” (quotation omitted)). A party does not need to prove a
First Amendment right of access because a party does not need to show any right of
access under any law to demonstrate a First Amendment violation. See, e.g., Agency
for Int’l Dev., 570 U.S. at 214.

Here, as in these cases, the Pennsylvania Ban “implicates the core purposes of
the First Amendment because it imposes sanctions on the publication of truthful

information of public concern.” Bartnicki, 532 U.S. at 533-34.> And as the district

3 In this way, the questions in this case mirror those in the First Amendment
challenge to Daniel’s Law before this Court, Atlas Data Privacy Corp. v. We Inform,
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CONCILUSION

For the foregoing reasons, the Court should reverse.

Dated: August 3, 2026
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