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        1             (Case called; all sides ready) 
        2             THE COURT:  All right.  We have two matters before the 
        3    Court, one of which has been the subject of formal motion 
        4    papers, the other the subject of letter briefing that, however, 
        5    has been docketed and is publicly available. 
        6             The formal motion is the SEC's motion to file an 
        7    amended complaint, and the letter briefing relates to the SEC's 
        8    application to obtain, by way of discovery from the defendants, 
        9    the wiretap recordings and information that they've received 
       10    from the U.S. Attorney's Office, which is here as well. 
       11             The fact that the door to the cell block just opened 
       12    should not discourage anyone from making any argument they care 
       13    to make.  I have a criminal matter after this matter. 
       14             I think we will start with the motion to amend, though 
       15    the two are not totally unrelated. 
       16             I think it comes down to a question of whether there 
       17    is any real prejudice.  Unlike, for example, the case of SEC v. 
       18    Bank of America, where I denied such a motion because the SEC 
       19    had waited until the end of discovery to bring on such a 
       20    motion, here discovery is, while underway, far from being 
       21    completed; it doesn't need to be completed until April 30th. 
       22    It is true that we've set a trial date and, like all my trial 
       23    dates, it is fixed in stone and will not move.  But that is 
       24    August 2nd, which is eons from now. 
       25             So absent some substantial prejudice, I am inclined to 
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        1    grant the motion.  So I think we ought to hear first from 
        2    opposing counsel. 
        3             MR. WHITE:  Thank you, your Honor.  William White for 
        4    defendant Raj Rajaratnam. 
        5             On prejudice, your Honor, it comes down to dates that 
        6    have been set.  The first is the expert disclosure date, which 
        7    is currently set for February 16. 
        8             THE COURT:  Yes.  We could move that, though, because 
        9    their expert is not due until March 23rd, and, more 
       10    importantly, all depositions don't have to be completed until 
       11    April 16th.  So if you need a couple of extra weeks there, we 
       12    could certainly give you that. 
       13             MR. WHITE:  Yes, your Honor.  I think I can come back 
       14    to that. 
       15             The second point is Mr. Raj Rajaratnam's deposition, 
       16    which is currently being scheduled for early March, in terms of 
       17    just gathering the material for these new matters -- and these 
       18    new matters do substantially increase the size of the work -- 
       19    the disgorgement amount, the purported disgorgement amount 
       20    doubles.  The one case, which is the ATI case, the disgorgement 
       21    figure that the SEC has included in the complaint is 
       22    $19 million, which is essentially double the amounts for all 
       23    the other stocks combined. 
       24             There is also a five-month period of time between the 
       25    first just tip, as the government would allege in the 
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        1    complaint, until the actual announcement -- 
        2             THE COURT:  I have no doubt that it will require some 
        3    additional work.  It doesn't sound to me, though, like it 
        4    requires an inordinate amount of work.  Your client is blessed 
        5    with very skillful counsel from a very large firm.  And 
        6    experience suggests that you would be able to whip this into 
        7    shape, so to speak, in a relatively modest amount of time. 
        8             I mean, I suppose we could move his deposition a week 
        9    or so, as well, to give you a little bit more time, but it 
       10    certainly doesn't seem to me to be the kind of prejudice that 
       11    would warrant denying the motion.  It just means some 
       12    adjustments in the discovery schedule. 
       13             Is there anything else, though, you wanted to add? 
       14             MR. WHITE:  Just this, your Honor.  I think we could 
       15    make some modest adjustments in both of those deadlines and 
       16    that will certainly help give me some additional time.  The 
       17    concern that we have, though, in this case, what prompted the 
       18    proposed amended complaint is some additional information from 
       19    the U.S. Attorney's Office developed through a guilty plea of 
       20    one of the defendants in this case.  And our concern is as we 
       21    keep going further down the road, if there is further 
       22    information, are there going to be continued motions to amend 
       23    that will cause those dates -- 
       24             THE COURT:  You should take some solace from my normal 
       25    practices in that regard.  I'm not going to allow any amendment 
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        1    that would have any likelihood of moving the trial date.  And 
        2    moving back from that, you know, a lot follows.  And I'm sure 
        3    that message has gotten through to your adversary as well. 
        4             So why don't we move -- let me hear if the SEC has any 
        5    problem in moving the date for the defendants -- for the 
        6    proponent's expert.  It depends on the nature of the expert who 
        7    goes first and who goes second.  But, anyway, two weeks, and 
        8    then the response maybe a week.  So it will be -- instead of 
        9    February 16th, it would be March 2nd.  And instead of 
       10    March 23rd, it would be March 30th. 
       11             Let me just pause there. 
       12             Any problems with that in terms of the experts? 
       13             MS. SZCZEPANIK:  Your Honor, is that just for Mr. Raj 
       14    Rajaratnam's experts or for all the defendants? 
       15             THE COURT:  Well, I will hear the other defendants in 
       16    a minute but let's take the worst case.  Assuming it was 
       17    everyone; so what? 
       18             MS. SZCZEPANIK:  We don't object to a two-week 
       19    extension. 
       20             THE COURT:  Let me hear from any other defendant who 
       21    wants to be heard on that issue. 
       22             MR. HAKKI:  Your Honor, I am Adam Hakki for Galleon 
       23    Management -- 
       24             THE COURT:  You would be delighted to take the extra 
       25    time? 
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        1             MR. HAKKI:  We would, your Honor. 
        2             MR. KAUFMAN:  I echo that. 
        3             THE COURT:  So it would be for everyone. 
        4             In terms of the deposition of Mr. Raj Rajaratnam, what 
        5    day is that on for now? 
        6             MR. WHITE:  We have some dates.  We hadn't firmly set 
        7    it.  The SEC has proposed some dates in the first week of 
        8    March.  We would request that we do that later in March, closer 
        9    to the end of March, if that's -- 
       10             THE COURT:  I don't think the end of March.  I think, 
       11    from what you just told me, frankly, you could probably do the 
       12    earlier part of March, but I'll give you to -- it can be any 
       13    date that you mutually agree to up to but no later than 
       14    March 15th. 
       15             All right.  So with those understandings, the motion 
       16    to amend is granted. 
       17             Now let's talk about what I think is a really kind of 
       18    interesting issue, not that they aren't all very interesting, 
       19    of course, which is the disclosure of the wiretap information. 
       20    I want to distinguish here, if I may, between the recordings 
       21    themselves and the applications.  Because much has been made of 
       22    interpreting the Second Circuit's recent decision in the matter 
       23    of the application of The New York Times to unseal wiretap and 
       24    search warrant materials, 577 F.3d 401, (2d Cir. 2009), where 
       25    the Court of Appeals, in its wisdom, reversed me for granting 
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        1    access to those materials. 
        2             I only mention that because I am very familiar, 
        3    obviously, with that case.  That had to do with wiretap 
        4    applications and with the standard of who is an aggrieved 
        5    person and the standard of good cause in connection with 
        6    wiretap applications.  I did not understand that case -- but I 
        7    will be glad to hear anyone who wants to argue otherwise -- 
        8    that that is really addressing the issue here insofar as the 
        9    recordings, as opposed to the applications.  There is no issue 
       10    of recordings in that case.  It had all to do with wiretap 
       11    applications. 
       12             It does not appear to me that the statute really 
       13    addresses directly the issue we have here.  But let me ask -- 
       14    and this might be addressed as much to the U.S. Attorney's 
       15    Office as to the SEC -- if you had applied to Judge Holwell, 
       16    which I gather you keep threatening to do, to disclose to the 
       17    SEC for its use in this civil case the wiretap information, 
       18    or -- this is addressed to the SEC -- the SEC, regardless if 
       19    the U.S. Attorney's office had applied to Judge Holwell for 
       20    release of the information, assuming, for the purpose of my 
       21    hypothetical that no release had been yet made to the 
       22    defendants -- that's artificial, of course, because sooner or 
       23    later the criminal case, but it could have conceivably happened 
       24    earlier on -- what would be the standard is my question?  What 
       25    standard would you have to show to Judge Holwell in a criminal 
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        1    case to warrant his disclosing the wiretap recordings to the 
        2    SEC for use in the parallel civil case? 
        3             MR. STREETER:  Your Honor, the government submits that 
        4    it would be 2517, Section 2, which provides that the government 
        5    can use wiretap evidence and disclose it to the extent such use 
        6    is appropriate to the proper performance of the official duties 
        7    of the person making disclosure.  So we would have -- 
        8             THE COURT:  You don't think that's limited, as your 
        9    adversary seems to argue, to criminal investigative and law 
       10    enforcement agencies? 
       11             MR. STREETER:  Section 1 is but Section 2 is expressly 
       12    not so limited.  We would not apply under Section 2 for the 
       13    reasons they've identified, namely, that the Securities and 
       14    Exchange Commission is not the investigative law enforcement 
       15    officers that can conduct investigations for the statutes 
       16    provided in Title III, but Section 2 allows us to disclose 
       17    wiretap evidence so long as it is part of the proper 
       18    performance of our official duties.  And we think it would be, 
       19    and we have been threatening to bring that to Judge Holwell. 
       20    But we are waiting because we don't think it makes sense for 
       21    two judges to spend their time on what you described as a 
       22    difficult and interesting issue. 
       23             But we are prepared -- 
       24             THE COURT:  Judge Holwell undoubtedly is grateful for 
       25    that. 
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        1             I do think -- and I'll hear anyone if they disagree 
        2    with this -- I think, as the parties seem to agree on one 
        3    thing, which is that essentially the same issues would be 
        4    raised in either forum.  So since it is before me, I might as 
        5    well decide it. 
        6             MR. STREETER:  I think, actually, your Honor, it would 
        7    produce the same result but we think the analysis is totally 
        8    different here than it would be before Judge Holwell.  Judge 
        9    Holwell would be addressing the question whether or not it is 
       10    part of the proper performance of our duties to hand over this 
       11    evidence to the SEC.  As your Honor knows, the issue for you is 
       12    whether or not there is anything in Title III that prevents the 
       13    defendants from handing it over pursuant to a duly issued 
       14    discovery request. 
       15             THE COURT:  Yes.  But the reason I am not quite sure 
       16    that that's not the same issue is because that seems to open 
       17    up, on your analysis, a situation where anytime a criminal 
       18    defendant received wiretap information, anyone who wanted that 
       19    information for any purpose could bring a civil suit.  And if 
       20    they had a basis -- you know, someone was an alleged victim, 
       21    someone had some other legally cognizable basis for bringing 
       22    the lawsuit -- they could get it.  I'm not sure that Title III 
       23    really visages that kind of disclosure. 
       24             MR. STREETER:  Two things about that, your Honor. 
       25    First of all, the fact that it has never happened before 
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        1    suggests that the parade of horribles that the defendants 
        2    suggest is not likely to happen. 
        3             Number two, a motion to dismiss such a frivolous 
        4    lawsuit that's merely designed to get at Title III evidence 
        5    could easily be granted in order to prevent that from 
        6    happening. 
        7             And thirdly, the Court -- 
        8             THE COURT:  Let's take a real possibility.  Let's 
        9    assume that the victim of a criminal case -- and most crimes 
       10    have victims -- brought a civil suit seeking damages -- but it 
       11    is not the SEC; we are talking now about, you know, just a 
       12    private victim -- and sought from the defendants the wiretap 
       13    information.  So you're saying that would be fine as far as 
       14    you're concerned? 
       15             MR. STREETER:  Yes, your Honor.  There are things the 
       16    court could do to manage that situation.  The schedule could be 
       17    structured in a way that the criminal trial goes first and the 
       18    evidence is either disclosed or not, and suppression is 
       19    determined in the criminal trial and then you are smiling 
       20    because -- 
       21             THE COURT:  Criminal trial expert, this is unheard of? 
       22             What about, or you could have a protective order? 
       23             MR. STREETER:  You absolutely could.  In terms of the 
       24    defendants' privacy concerns, we think that all of them can be 
       25    addressed with a carefully drafted and strictly enforced 
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        1    protective order in this case. 
        2             THE COURT:  All right.  Let me ask the SEC:  Are you 
        3    of the same mind as the U.S. Attorney's Office? 
        4             MS. SZCZEPANIK:  Yes, your Honor.  And I don't think 
        5    the issue before the Court is whether any private litigant can 
        6    get the information.  The facts here are that the information 
        7    is clearly relevant.  The defendants have it.  It's not 
        8    privileged.  There is nothing constraining the defendants as 
        9    far as the protective order in the criminal case.  And we've 
       10    sought it pursuant to a valid discovery request.  And we don't 
       11    see anything in Title III that prohibits the defendants turning 
       12    it over to us. 
       13             Moreover, the current situation is creating such an 
       14    informational imbalance as can hardly be countenanced under the 
       15    Federal Rules.  And we think that the issue is ripe for your 
       16    Honor -- 
       17             THE COURT:  I think the Federal Rules countenance all 
       18    sorts of things, but I understand the point you are making. 
       19             So let me hear from defense counsel. 
       20             MR. LYNAM:  Thank you, your Honor.  Terence Lynam for 
       21    Mr. Raj Rajaratnam. 
       22             Your Honor raised a number of points that I would like 
       23    to address.  We obviously disagree with the government's 
       24    position and quite strenuously.  We think, first of all, a fair 
       25    reading of the Second Circuit's decision in New York Times last 
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        1    year also provides guidance to this Court on the wiretaps 
        2    themselves, not just the applications, because the Second 
        3    Circuit said that Title III created a strong presumption 
        4    against disclosure of the fruits of the wiretap applications. 
        5             They also said that Title III has a categorical 
        6    presumption against disclosure of the sealed applications. 
        7             So they talked about both the fruits and the 
        8    applications. 
        9             THE COURT:  You would agree, would you not, that the 
       10    only holding had to do with the wiretap applications, because 
       11    no wiretap recordings were before them? 
       12             MR. LYNAM:  That's right, your Honor.  That's correct. 
       13    But I think the Court is well aware that applications, when you 
       14    have subsequent wiretaps and renewals, like we did here, the 
       15    applications and the subsequent applications reveal the 
       16    contents of the prior intercepts.  So the applications here -- 
       17             THE COURT:  I agree.  But going back to -- in other 
       18    words, what the SEC is most complaining about is, they say 
       19    here's a case where the wiretaps that bear directly on the 
       20    case, you've got it, they don't.  That has infinitely greater 
       21    force, it seems to me, when we are talking about the recordings 
       22    itself than about the applications. 
       23             MR. LYNAM:  Yes.  Your Honor, I would agree with you 
       24    on the recordings; that is really the meat of this. 
       25             THE COURT:  Yes. 
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        1             MR. LYNAM:  But the applications are important because 
        2    they reveal the recordings and because, as the Second Circuit 
        3    pointed out, there is a specific statute that governs the 
        4    applications. 
        5             THE COURT:  Yes.  But I guess -- I don't mean to 
        6    interrupt, though actually I do, but the -- 
        7             MR. LYNAM:  That's all right. 
        8             THE COURT:  Assuming for the sake of argument -- and 
        9    this is not a ruling, just a hypothetical -- that I were to say 
       10    they can't get the applications.  Tell me why they shouldn't 
       11    get the recordings? 
       12             MR. LYNAM:  The recordings get at least as much 
       13    protection as the applications.  I think if your Honor applied 
       14    New York -- 
       15             THE COURT:  Where do you see that in the statute? 
       16             MR. LYNAM:  Well, your Honor, I think you have to look 
       17    at what the Second Circuit was saying in The New York Times. 
       18    They were saying that there was no disclosure authorized unless 
       19    it is -- no disclosure may occur unless it is permitted in the 
       20    statute.  It's where you start the analysis from. 
       21             The government's analysis is that all disclosures are 
       22    authorized unless prohibited in the statute.  That's not what 
       23    the Second Circuit said.  The Second Circuit said there is a 
       24    presumption against disclosure.  Only can disclose both the 
       25    fruits and the applications -- 
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        1             THE COURT:  Which relied heavily on the "aggrieved 
        2    person" language because that traced back to the MDC decision. 
        3             MR. LYNAM:  Correct. 
        4             THE COURT:  And that's language that would seemingly 
        5    only apply to the applications. 
        6             MR. LYNAM:  The applications do encompass the notion 
        7    of an aggrieved person because the statute and the MDC case 
        8    talks about it that way.  We are certainly just as much an 
        9    aggrieved person with the wiretaps themselves of Mr. Raj 
       10    Rajaratnam. 
       11             THE COURT:  That's why I could well see that they 
       12    might not qualify as an aggrieved person to get the wiretap 
       13    applications.  But what does that have to do with recordings? 
       14             MR. LYNAM:  I agree.  The recordings, I agree that 
       15    they are different.  But they certainly are not an aggrieved 
       16    person for the recording.  Their showing must be, under New 
       17    York Times and under MDC and if you take into account the 
       18    Second Circuit's decision in Newsday, have these wiretap 
       19    recording, are they still private?  Have they been disclosed in 
       20    a public forum?  They haven't.  They are under seal before 
       21    Judge Holwell.  We only got them because we are a criminal 
       22    defendant -- 
       23             THE COURT:  Why is your situation any different than 
       24    grand jury material?  If there were testimony that had been 
       25    given in the grand jury and a party, any party in the world, 
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        1    but certainly the SEC, could move for release of that 
        2    regardless of whether it had been turned over to the defendants 
        3    or not.  And all they would have to show, under Rule 6(e) of 
        4    the Federal Rules of Criminal Procedure, was that they wanted 
        5    to use it in connections with an ongoing judicial proceeding, 
        6    like a lawsuit. 
        7             And then, if they got it, you'd be screaming they got 
        8    to give it to you as well because how could you defend and have 
        9    proper preparation for defending yourself in my hypothetical 
       10    lawsuit where they have the grand jury material unless they 
       11    turned it over to you as well.  Why isn't that the kind of 
       12    analysis you should use here? 
       13             MR. LYNAM:  I think it is because, your Honor, Title 
       14    III is unique in the sense that the history of why it was 
       15    passed in response to the Supreme Court's decision in Katz and 
       16    the interpretations of it have been in order to allow any 
       17    wiretapping at all, it must be done under the strictures of the 
       18    statute itself.  So it is not directly analogous to a grand 
       19    jury situation.  You have to really look at whether the statute 
       20    authorizes it.  If the statute doesn't authorize the release, 
       21    it's prohibited. 
       22             But I would like to mention one case that we cited in 
       23    our letter which dealt with the grand jury situation.  It is 
       24    interesting.  It is the Third Circuit's decision in In Re Grand 
       25    Jury where there were wire intercepts by private parties, 
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        1    illegal -- allegedly illegal intercepts.  The government sought 
        2    to subpoena those intercepts and they wanted to present them to 
        3    a grand jury.  So we all know the rules of grand jury secrecy, 
        4    and presumably they would be protected under those rules.  But 
        5    the Third Circuit held that disclosure to the grand jury was 
        6    not permitted, analogous to the protective order that we see 
        7    the government -- 
        8             THE COURT:  Because? 
        9             MR. LYNAM:  Because Title III did not authorize it. 
       10    They look at the statute.  They say Title III does not 
       11    authorize disclosure even to a grand jury.  The brief person 
       12    objected.  And the court said there was no authority in the 
       13    statute to disclose the contents of these intercepts to the 
       14    grand jury.  These were intercepts of private parties. 
       15             But, nevertheless, I think the point is that even the 
       16    protective order that the government is seeking here doesn't 
       17    solve this.  These wiretaps that we are talking about have 
       18    conversations of Mr. Rajaratnam his wife, with his daughter, 
       19    with other family members, with his doctor.  The SEC has no 
       20    right to any of that information.  They are strictly under seal 
       21    in the criminal case.  We've only been given access to them 
       22    because of the criminal case. 
       23             And that has to be the starting point, Title III. 
       24    Title III creates the presumption against disclosure.  They 
       25    haven't cited any case that has authorized disclosure -- 
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        1             THE COURT:  Why can't your concerns in that regard be 
        2    handled through an appropriate protective order? 
        3             MR. LYNAM:  Well, your Honor, because Title III does 
        4    not allow for disclosure under a protective order.  It either 
        5    allows for the disclosure or not.  There is no provision that 
        6    allows disclosure for use in civil discovery.  There simply is 
        7    no provision in that. 
        8             As I said, there would be a privacy violation even by 
        9    disclosing this information to the SEC under a protective 
       10    order.  They have no right to listen to these intercepts of 
       11    Mr. Rajaratnam talking to his wife or his other family members. 
       12    They have no -- the privacy interests of the person who is 
       13    intercepted are paramount here.  We have them for a very 
       14    limited purpose, disclosure in the criminal case because, we 
       15    are entitled to it under -- 
       16             THE COURT:  Haven't you shared that with other defense 
       17    counsel? 
       18             MR. LYNAM:  Your Honor, I know that the government is 
       19    very interested in that.  The government, the U.S. Attorney's 
       20    Office recognizes that as a criminal defendant we are entitled 
       21    to prepare for trial, in a criminal trial, to use those 
       22    materials.  We had done some preparation like that.  We have 
       23    not disclosed any of the recordings to any other defendant. 
       24             THE COURT:  Well, do you plan to? 
       25             MR. LYNAM:  No, your Honor.  Now that this case is 
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        1    indicted as just Ms. Chiesi and Mr. Rajaratnam, Ms. Chiesi's 
        2    counsel has the intercepts so we don't need to disclose them to 
        3    our codefendant in the case.  So, no, we have not disclosed the 
        4    recordings. 
        5             THE COURT:  She has yours as well as -- in other 
        6    words, these conversations between your client and his wife, 
        7    which you say, you know, are highly private, although 
        8    experience suggests that those conversations between husbands 
        9    and wives are incredibly boring, but have they been disclosed 
       10    to anyone else? 
       11             MR. LYNAM:  Your Honor, I'll just tell you what we 
       12    got.  We got the intercepts from Mr. Rajaratnam's cell phone, 
       13    which is about 2400 recordings, which we are still going 
       14    through.  We got another group of over I think 3 or 4,000 
       15    intercepts from Ms. Chiesi's phone, a separate recording.  We 
       16    got other intercepts over Mr. Farr's phone and we got other 
       17    intercepts over the Drinel/Goffer intercepted phone, which is 
       18    another person or defendant.  Total intercepts we have are 
       19    about 14,000.  I assume that Ms. Chiesi's attorney got the same 
       20    thing. 
       21             MR. KAUFMAN:  That is correct, your Honor.  We have 
       22    the same intercepts from -- 
       23             THE COURT:  So now you know what Mr. Rajaratnam said 
       24    to his wife.  Do we need to exclude you from this case. 
       25             MR. KAUFMAN:  Hardly, your Honor.  But, your Honor, we 
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        1    received that from the U.S. Attorney's Office, not from 
        2    Mr. Rajaratnam's counsel.  Again, we received those intercepts 
        3    pursuant to Rule 16.  And -- 
        4             THE COURT:  Rule 16.  Oh, I thought I just heard from 
        5    counsel that it had to only be pursuant to Title -- 
        6             MR. KAUFMAN:  It was Rule 16 discovery.  They are 
        7    obligated to turn over this material. 
        8             THE COURT:  I think actually it probably is pursuant 
        9    to Section 2517, as well. 
       10             MR. LYNAM:  Right. 
       11             THE COURT:  There is someone standing behind you who 
       12    wants to be heard.  Let me hear from her. 
       13             MS. MONACO:  Very briefly, your Honor.  Cynthia 
       14    Monaco, on behalf of Zvi Goffer. 
       15             I think counsel just -- 
       16             THE COURT:  Mispronounced by your learned colleague. 
       17             Yes. 
       18             MS. MONACO:  I think as was just mentioned, some of 
       19    the voluminous wiretaps that were presented to Ms. Chiesi and 
       20    Mr. Rajaratnam under Rule 16 included intercepts of my client 
       21    and another criminal defendant in the separate criminal case, 
       22    and we had not had access to those.  They have not been 
       23    produced to Mr. Goffer or, to my knowledge, to Mr. Drinel under 
       24    Rule 16.  Our case was just indicted, or the indictment was 
       25    just unsealed on Thursday.  We haven't been presented for 
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        1    arraignment yet before Judge Sullivan.  So we have no knowledge 
        2    of what it is that my client's wiretaps communicate and nor has 
        3    Mr. Rajaratnam's counsel shared those with us, your Honor. 
        4             THE COURT:  Let me ask the SEC and the U.S. Attorney's 
        5    Office:  Are you in agreement that if I were to grant this 
        6    application, that everything that that covers, that is 
        7    disclosed to the SEC, ought to also be disclosed to all 
        8    defendants, including those who don't yet have such 
        9    information? 
       10             MR. STREETER:  Yes.  Subject it a protective order, 
       11    your Honor. 
       12             THE COURT:  Yes, of course, yes. 
       13             MS. SZCZEPANIK:  Agreed, your Honor. 
       14             THE COURT:  So I think that issue, you know, is 
       15    subordinate to the main issue. 
       16             All right.  Let me hear first anything further that 
       17    defense counsel have to say. 
       18             MR. LYNAM:  Your Honor, I would like to just respond 
       19    to the U.S. Attorney's position that disclosure would be 
       20    authorized under 2517, Sub 2, which is investigative or law 
       21    enforcement officer.  That's defined in the statute. 
       22             The SEC is not an investigative or law enforcement 
       23    officer because they are not authorized to make arrests or 
       24    prosecute offenses for which the wiretaps could have been 
       25    authorized.  And that is because Title III specifies the 
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        1    offenses for which you can get a wiretap, and insider trading 
        2    is not one of the specified enumerated offenses.  So the SEC 
        3    has no right to get the wiretaps pursuant to this investigative 
        4    or law enforcement function because you can't wiretap for 
        5    insider trading, and that's the only charge they bring in this 
        6    civil case.  That is the only charge they can bring. 
        7             So they are trying to end run -- the SEC is trying to 
        8    end run their own restriction under this statute to get wiretap 
        9    materials for an insider trading case where the statute doesn't 
       10    permit such intercepts. 
       11             THE COURT:  You mentioned this in your letter and I 
       12    had meant to look at it but I didn't have a chance.  Where do 
       13    you find the definition that you are now relying on of an 
       14    investigative or law enforcement officer? 
       15             MR. LYNAM:  Give me one moment, your Honor. 
       16             MR. KAUFMAN:  Sub 7, 2515. 
       17             MR. LYNAM:  2510, Sub 7, I am told by my co-counsel. 
       18             THE COURT:  2510, Sub 7.  Hold on. 
       19             (Pause) 
       20             So "Investigative or law enforcement officer means any 
       21    officer of the United States, or of a state or political 
       22    subdivision thereof, who is empowered by law to conduct 
       23    investigations." 
       24             Let me stop there.  So far that would include the SEC, 
       25    yes, up to that point? 
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        1             MR. LYNAM:  Up to that point, but if you read -- 
        2             THE COURT:  Yes, I know. 
        3             MR. LYNAM:  All right, up to that point. 
        4             THE COURT:  "Investigations, however, to make arrests 
        5    for offenses enumerated in this chapter and any attorney 
        6    authorized by law to prosecute or participate in the 
        7    prosecution of such offenses." 
        8             Now, the offenses enumerated in the chapter would 
        9    include mail and wire fraud, yes? 
       10             MR. LYNAM:  Yes, but not insider trading. 
       11             THE COURT:  Well, insider trading is proceeded against 
       12    in the SEC's case pursuant to Section 10b-5, which is identical 
       13    to the mail and wire fraud statute except it includes an 
       14    additional element, namely, in connection with the purchase and 
       15    sale of securities. 
       16             Do you think Congress really was making that fine 
       17    tuned a distinction? 
       18             MR. LYNAM:  Yes, your Honor.  Congress also did not 
       19    put in securities fraud as an enumerated offense, which is a 
       20    Title 18 offense.  So they left out securities fraud under 
       21    Title 18, and they left out all the Title 15 offenses that the 
       22    SEC can bring.  So neither of those are covered. 
       23             The U.S. Attorneys -- 
       24             THE COURT:  No.  Wait.  I thought the point you were 
       25    making is that securities fraud is not in Title 18. 
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        1             MR. LYNAM:  No.  There is a new securities fraud 
        2    statute, I think it is 1346, that was added about 10/15 years 
        3    ago in Title 18. 
        4             THE COURT:  1346, which is before the Supreme Court 
        5    right now, is the beyond the service -- 
        6             MR. LYNAM:  I'm sorry.  1345. 
        7             THE COURT:  There is, of course, RICO, which at one 
        8    point, at the time of the enactment of the statute, included 
        9    security fraud as a predicate. 
       10             MR. LYNAM:  My point is that neither the securities 
       11    fraud in Title 18 -- and we will get the cite in a second -- or 
       12    the Title 15 securities fraud, which is the insider trading one 
       13    that we have in this civil case, neither of them are enumerated 
       14    in Title III's list of offenses for which you can wiretap. 
       15    Therefore, the SEC doesn't satisfy the definition of an 
       16    attorney entitled by law to prosecute the offenses.  They are 
       17    not prosecuting wire fraud and they are not prosecuting mail 
       18    fraud.  They are prosecuting a Title 15 offense. 
       19             1348 and Title 18 is the securities fraud statute. 
       20             THE COURT:  Supposing -- all right.  I'm sorry.  What 
       21    is the -- 
       22             MR. LYNAM:  The securities fraud statute and Title 18 
       23    is 1348.  That is also not listed as an enumerated offense. 
       24             So insider trading under Title 15 nor this 1348 
       25    violation is not something that Congress has authorized 
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        1    wiretaps for.  The SEC has tried to end-run that by getting 
        2    them from us. 
        3             Your Honor, it is kind of strange what's going on 
        4    here, because the SEC could have gone to the U.S. Attorney's 
        5    Office and just asked the U.S. Attorney's office to disclose 
        6    them to it.  But they hadn't done that.  They seem reluctant -- 
        7    the U.S. Attorney's Office seems reluctant to disclose these 
        8    wiretaps directly to the SEC, and I think that's because they 
        9    recognize there is no provision in Title III that authorizes 
       10    them to disclose them to the SEC. 
       11             THE COURT:  OK.  So I understand that argument now. 
       12    Let me go back to either the SEC or the U.S. Attorney, 
       13    whichever wants to be heard on that. 
       14             The argument, as I now more fully understand it, is 
       15    that Subsection 2 of Section 2517 is limited to you guys, not 
       16    to the SEC, in terms of who is an investigative or law 
       17    enforcement officer, and that the proper performance of what in 
       18    this clearly sexist statute is listed as his official duties, 
       19    means the kind of official duties referenced in Subsection 7 of 
       20    Section 2510, which means prosecuting crimes. 
       21             What about that? 
       22             MR. STREETER:  Your Honor, we are contending that we 
       23    are the law enforcement agency -- 
       24             THE COURT:  Right. 
       25             MR. STREETER:  -- that in the proper performance of 
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        1    its duties -- 
        2             THE COURT:  What is it that leads you to believe that 
        3    your disclosure to the SEC is, quote, appropriate to the proper 
        4    performance of your official duties? 
        5             MR. STREETER:  A couple of things, your Honor. 
        6             First of all, the Sixth and Ninth Circuits have 
        7    decided, in cases involving IRS civil authorities, which is 
        8    not, again, among the investigative law enforcement officers, 
        9    that such disclosures can be made, and that the IRS civil 
       10    authorities are the analogue of the SEC in this case. 
       11             But furthermore, your Honor, we work with the SEC. 
       12    They are the experts in this field.  We seek their expertise. 
       13    We often partner with them.  And we think it's part of the 
       14    proper performance of our duties -- 
       15             THE COURT:  Did you disclose the wiretaps to them or 
       16    not? 
       17             MR. STREETER:  No, we didn't. 
       18             THE COURT:  Under your theory, you could have. 
       19             MR. STREETER:  We could have.  You are right, your 
       20    Honor.  We could have.  And we think we could have done it even 
       21    without getting Court approval.  But we didn't because we have 
       22    defendants here who, candidly and not surprisingly, are going 
       23    to attack everything that we do.  And so we're being very 
       24    careful, and that's why we are where we are today. 
       25             We could have said it's part of the proper performance 
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        1    of our duties to hand this material over to the SEC, but we 
        2    didn't want to get into a whole litigation with them about 
        3    that. 
        4             THE COURT:  In the cases, which I haven't read, but I 
        5    will, now that you bring them to my attention, in the Sixth and 
        6    Ninth Circuit, was the IRS then able to use those wiretaps in a 
        7    civil proceeding? 
        8             MR. STREETER:  They were and they did, and they were 
        9    not suppressed, and the court allowed that in both instances -- 
       10    in, actually, three different instances, two instances in the 
       11    Sixth Circuit and one instance in the Ninth Circuit.  So those 
       12    are some of cases we intended to bring to Judge Holwell's 
       13    attention in connection with Subsection 2, which is why I said 
       14    to you at the beginning that the analysis -- 
       15             THE COURT:  Are they in your letter because I must 
       16    have missed that? 
       17             MR. STREETER:  They are not. 
       18             THE COURT:  Ah, no wonder I missed it. 
       19             MR. STREETER:  I can tell you them now. 
       20             It was our view that the question of whether or not 
       21    we, in the proper performance of our law enforcement duties 
       22    could directly hand them over to the SEC was a question that we 
       23    had planned to bring to Judge Holwell.  We are happy to tell 
       24    you about our arguments in the cases -- 
       25             THE COURT:  One of the things that I thought made this 
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        1    otherwise difficult issue simpler was that your adversary said, 
        2    quite forthrightly, in their letter -- and I'm talking about 
        3    Akin Gump -- that if this had been litigated before Judge 
        4    Holwell, they would have made the same arguments they make 
        5    here. 
        6             So I understand your argument that you say I don't 
        7    even have to reach that, but assuming I don't agree with you on 
        8    that and I do have to reach it, I might as well hear any 
        9    authority you would have brought to Judge Holwell's attention 
       10    because I'm going to have to, if I go that route, have to 
       11    address the same issues. 
       12             MR. STREETER:  Absolutely, your Honor. 
       13             Let me give you the cites so you have them and then 
       14    I'll talk to you -- 
       15             THE COURT:  And I'll give your adversary an 
       16    opportunity to put in brief letter responses, since they are 
       17    hearing this for the first time. 
       18             MR. STREETER:  The first case is United States v. 
       19    Fleming -- I'm sorry.  United States v. Griffin.  Fleming is a 
       20    Fifth Circuit case, which is 547 F.2d -- 
       21             THE COURT:  I'm sorry 540 F.2d. 
       22             MR. STREETER:  547. 
       23             THE COURT:  Oh, 547.  Sorry. 
       24             MR. STREETER:  F.2d 872. 
       25             United States v. Griffin is another Fifth Circuit 
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        1    case, 588 F.2d 521; united States v. Resha, 767 F.2d 285, 
        2    another Sixth Circuit case; and United States v. Spatafore, 752 
        3    F.2d 415 are the cases -- 
        4             THE COURT:  I'm sorry.  What circuit? 
        5             MR. STREETER:  Ninth circuit, your Honor.  But we 
        6    don't just rely on those.  There are Second Circuit opinions 
        7    that say we can show this material to witnesses.  We can use it 
        8    to refresh recollection.  We can use it to develop -- we can 
        9    use it in many other ways that -- 
       10             THE COURT:  I think that's different because that's 
       11    all in connection with your criminal prosecution.  The issue 
       12    here is disclosing it to the -- you know, for better or worse, 
       13    the SEC hasn't received this.  They want it now not to assist 
       14    you in your criminal prosecution but so that they will be on a 
       15    level playing field with the defendants in the civil case that 
       16    they have brought. 
       17             MR. STREETER:  It is really two things, your Honor. 
       18    It both of those things.  It's, number one, we want to give it 
       19    to them so that they can help us, and that's what we were going 
       20    to present to Judge Holwell, that question.  And we want to 
       21    give it to them because they are our partner in enforcing the 
       22    securities laws, and we want them to be able to do that 
       23    effectively.  We also think that the imbalance of information 
       24    in their case could actually negatively affect our criminal 
       25    prosecution. 
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        1             For instance, if one of our cooperators in the 
        2    criminal prosecution has his or her deposition taken and the 
        3    defendants have all the wiretap evidence but the SEC, in 
        4    preparing that witness for a deposition and in attending and 
        5    defending that deposition, doesn't have access to that 
        6    information, we think that will distort the truth-seeking 
        7    process.  A transcript will come out of that that will 
        8    ultimately be used against our cooperator in a criminal case. 
        9             So we want the SEC, for our own purposes, to have 
       10    equal information with the defendants, in addition to the fact 
       11    that we want their expertise and assistance and the fact that 
       12    they are a partner in enforcing securities laws and we want 
       13    them to be able to do that effectively because we think that's 
       14    what Congress envisioned.  So it is all of those things. 
       15             THE COURT:  Hard for me to see from that, on those 
       16    theories, why, if they were working closely with you in the 
       17    investigation of this case, why, if I am to credit what you 
       18    were just saying, you didn't disclose it to them there. 
       19             MR. STREETER:  Your Honor, candidly, this is an issue 
       20    that we have been thinking about for a long time, trying to 
       21    figure out what the safest course was, knowing that we were 
       22    going to be -- that everything we did was going to be 
       23    questioned.  And we tried to proceed in the most careful way 
       24    possible, meaning doing it after our investigation was public, 
       25    after the defendants had the material, after they would have an 
                            SOUTHERN DISTRICT REPORTERS, P.C. 
                                      (212) 805-0300 



                                                                           32 
             01pdsecm 
                                    MOTION 
        1    opportunity to -- 
        2             THE COURT:  But, I mean, conversely, I mean now 
        3    somehow, without the help of the SEC, you managed to muddle 
        4    through to an indictment, and you are prepared to go to trial 
        5    and prove guilt beyond a reasonable doubt, if you can, 
        6    independent of their help.  So why on those reasons is it 
        7    material at this point? 
        8             MR. STREETER:  Well, A couple of things first of all, 
        9    your Honor.  We are certainly prepared with respect to the two 
       10    people that we have indicted.  But as you've heard here, there 
       11    are other wiretaps that have been turned over to the 
       12    defendants, and there are materials on the wiretaps of the 
       13    defendants that we think, you know, there are issues on there 
       14    about other people to prosecute, and we would like their 
       15    assistance in evaluating that.  We think that their role in 
       16    prosecuting civil securities fraud matters will be enhanced by 
       17    having access to that information.  So it is not just about 
       18    helping us in our criminal prosecution of Mr. Rajaratnam and 
       19    Ms. Chiesi, which is why this is a broader issue that I had 
       20    said we thought was distinct from the issue before your Honor, 
       21    but we are happy to tell you about it.  We want their 
       22    assistance with evaluating other potential people that we would 
       23    prosecute, them prosecuting other people, other types of 
       24    violations that are contained in the wiretaps that they have 
       25    expertise in that we do not. 
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        1             You are right, we have successfully indicted two 
        2    people, and we are prepared to go to trial and prove their 
        3    guilt beyond a reasonable doubt.  But we also want them to 
        4    effectively do their job, and we want them to be able to use 
        5    them as a partner with having the same evidence that we have 
        6    access to, which is why we want to ask for that permission, 
        7    your Honor. 
        8             THE COURT:  All right.  Let me hear if defense counsel 
        9    wants to say anything in response.  I understand that these are 
       10    new cases so I will give you the opportunity to put in 
       11    something in writing on that.  But do you have anything more to 
       12    say now? 
       13             MR. LYNAM:  Thank you, your Honor, because I think it 
       14    is going to be important to see whether the criminal case was 
       15    over before the civil case allowed some disclosure, because 
       16    that is an important factor.  In your decision in New York 
       17    Times, you noted that the criminal case was over and, 
       18    therefore -- 
       19             THE COURT:  This was a totally different situation. 
       20    There it was the press at The New York Times and others that 
       21    was seeking disclosure.  Here it's the -- first of all, it is a 
       22    government instrumentality; it is not just any private party. 
       23             Secondly, it is the party that has a firm, fixed trial 
       24    date of August 2nd, whereas Judge Holwell hasn't had the 
       25    opportunity yet to even set his trial.  And also his trial only 
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        1    relates to some of the defendant here, as just was noted.  So I 
        2    think the analogy is not really that applicable. 
        3             MR. LYNAM:  I was only pointing that sometimes you 
        4    have a situation where the criminal case is over, which is why 
        5    the Newsday case was decided the way it was, too. 
        6             But with regard to the issue of this disclosure to the 
        7    SEC that the prosecutor just talked about, I would note, your 
        8    Honor, that somehow the SEC has been able to bring a complaint, 
        9    an amended complaint, and now a second amended complaint 
       10    without the benefit of these wiretaps.  Presumably, they've got 
       11    enough to go on -- 
       12             THE COURT:  I don't hear them saying that they are 
       13    seeking this primarily -- though they are not excluding the 
       14    possibility that they would use this information in their case. 
       15    They are seeking it primarily so that they are in the same 
       16    position as you are, which is as SEC counsel points out, the 
       17    norm of a civil case, that both sides are in the same position 
       18    in terms of information. 
       19             MR. LYNAM:  And in response to that, your Honor, I 
       20    would say we don't have any advantage over the SEC because we 
       21    got the wiretap material because of our clients' status in the 
       22    criminal case.  We are not intending to use the wiretap 
       23    material in the civil case.  Obviously, if we did that we would 
       24    be opening up the door against the very argument that we're 
       25    making.  If we were to try to use it in the civil case, I would 
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        1    agree, the SEC would be entitled to a level playing field.  We 
        2    couldn't just use it in the civil case as a sword and they 
        3    don't get to use it. 
        4             But we're not intending to use it in the civil case. 
        5    Our goal is to move to suppress it in the criminal case, which 
        6    is where it remains under seal before Judge Holwell.  But we 
        7    have no advantage.  We are not going to be disclosing it in the 
        8    civil case.  It wouldn't help us.  It wouldn't help our point. 
        9    That it should be suppressed. 
       10             THE COURT:  All right.  Let me just make sure -- I 
       11    think it is implicit in everything I have received, but let me 
       12    make sure that each and every defendant here who either already 
       13    has or who might conceivably receive, depending on how I 
       14    resolve this motion, wiretap information is saying that they 
       15    will not offer it on their case.  I'm not sure everyone is 
       16    saying that but I want to be sure. 
       17             MR. KAUFMAN:  Your Honor, on behalf of defendant 
       18    Chiesi, at this point, given the amount of time we have had to 
       19    review the wiretap information, we have no expectation and no 
       20    intention of using it. 
       21             THE COURT:  Supposing there is information -- let's 
       22    just take a hypothetical.  Supposing this might apply, for 
       23    example, to defendant Goffer.  Supposing there is information 
       24    in which one of the wiretap persons says to the other wiretap 
       25    person, thank God Mr. Goffer doesn't know what we're up to, 
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        1    and, therefore, counsel for Mr. Goffer then wants to put that 
        2    into evidence.  I just heard an argument of how that would make 
        3    it totally unfair for the SEC not to have the information at 
        4    that point.  What about that? 
        5             MR. KAUFMAN:  Is that addressed to me or to 
        6    Mr. Goffer's counsel?  I will take it. 
        7             THE COURT:  Your colleague stood up behind you once 
        8    again but not carrying a knife.  So go ahead. 
        9             MR. KAUFMAN:  Your Honor, I think the simplest answer 
       10    to that is at the most, it gives the SEC an argument for 
       11    disclosure of that particular conversation.  Not for the 14,000 
       12    hours of conversations that have been recorded -- 
       13             THE COURT:  Then they might say, gee, we want to see 
       14    if in a conversation a month later someone said, you know, I 
       15    was wrong, Goffer knew everything.  And we can't figure that 
       16    out until we've looked at all the conversations. 
       17             MR. KAUFMAN:  But the cases have been very clear in 
       18    saying that disclosure of Title III information is not meant as 
       19    a civil discovery device.  And this is not something that we, 
       20    the defendants, have created.  We -- 
       21             THE COURT:  I come back to the question, then:  You 
       22    may tell me you are not prepared to say anything at this point 
       23    and I'll understand, but I just want to know.  Counsel for 
       24    Mr. Rajaratnam has said that he will not use this information, 
       25    period.  Correct? 
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        1             MR. LYNAM:  In the civil case, that's right. 
        2             THE COURT:  In the civil case? 
        3             MR. LYNAM:  Right. 
        4             THE COURT:  Is there any other defendant who is 
        5    prepared to make that representation? 
        6             (Pause) 
        7             MR. KAUFMAN:  I am making that representation as of 
        8    this current time. 
        9             THE COURT:  You are saying you want to keep open the 
       10    possibility that you will find something good for your client 
       11    and you might want to use it. 
       12             MR. KAUFMAN:  I'm saying I'm not clairvoyant and I 
       13    can't know what's in the hundreds of hours that I haven't 
       14    listened to yet. 
       15             THE COURT:  The point is it casts some doubt I think a 
       16    little bit on the argument that the statute only allows 
       17    disclosure under very specified, narrowly construed bases and 
       18    everything else is automatically prohibited, which is 
       19    essentially how defense counsel reads the Second Circuit 
       20    decision as I'm hearing it. 
       21             But now I'm hearing perhaps a suggestion:  Well, 
       22    although we only got it in the criminal case pursuant to a very 
       23    specific disclosure in the criminal case, if we find something 
       24    good, we'll feel free to use it in the civil case.  That seems 
       25    perhaps inconsistent with the argument I just heard. 
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        1             MR. KAUFMAN:  No, your Honor, because the statute 
        2    allows a person receiving Title III information in 2517(3) to 
        3    use it only in one circumstance, and that is while testifying 
        4    under oath.  The only way we are allowed to use this under 
        5    Title III, in addition to preparing for our defense in the 
        6    criminal case, is pursuant to 2517(3). 
        7             The statute doesn't allow us any other disclosure.  We 
        8    believe that if we disclose it to the SEC we are violating the 
        9    law. 
       10             THE COURT:  I saw that in your letter.  Let me make 
       11    sure I understand what you are saying and let's see if this is 
       12    the government's view, as well. 
       13             You are saying that if there was something in a 
       14    recording that you received that was exculpatory to your client 
       15    and someone else was on the stand -- not your client -- who 
       16    could identify it, or there was just a stipulation as to its 
       17    authenticity, that you could not play the portion that was 
       18    exculpatory to you except if and when your client testified? 
       19    Is that how you are reading the statute? 
       20             MR. KAUFMAN:  The statute says that any person who has 
       21    received the wire communication -- that's us -- may disclose 
       22    the contents of that communication while giving testimony under 
       23    oath or affirmation in any proceeding -- 
       24             THE COURT:  I see that.  That is, for the record, 
       25    2517(3).  And your reading of that is consistent with the very 
                            SOUTHERN DISTRICT REPORTERS, P.C. 
                                      (212) 805-0300 



                                                                           39 
             01pdsecm 
                                    MOTION 
        1    narrow interpretation that your colleague is giving this 
        2    statute. 
        3             My question is:  Is that really what your position is? 
        4             MR. KAUFMAN:  Yes, your Honor. 
        5             THE COURT:  So in the criminal case you are not going 
        6    to be able to put in anything that might be exculpatory in 
        7    these tapes except for the testimony of your client? 
        8             MR. KAUFMAN:  No, because in the criminal case -- we 
        9    are allowed to use the tapes to defend ourselves in the 
       10    criminal case. 
       11             THE COURT:  Where are you finding that? 
       12             MR. KAUFMAN:  The whole purpose of -- 
       13             THE COURT:  Of course, the whole purpose.  That's -- 
       14             MR. KAUFMAN:  In the criminal case. 
       15             THE COURT:  No. 
       16             MR. KAUFMAN:  Your Honor, the whole premise of Title 
       17    III is with respect to criminal law enforcement.  The U.S. 
       18    Attorney's Office is trying to graft onto Title III this 
       19    partnership notion that they're entitled to share this Title 
       20    III information with agencies that only have civil 
       21    jurisdiction.  That doesn't exist in Title III. 
       22             Title III is designed for one purpose and one purpose 
       23    only -- to provide maximum protection to the privacy of the 
       24    individuals whose privacy has been violated and to allow that 
       25    evidence to be used in criminal prosecutions. 
                            SOUTHERN DISTRICT REPORTERS, P.C. 
                                      (212) 805-0300 



                                                                           40 
             01pdsecm 
                                    MOTION 
        1             THE COURT:  All right.  Let me interrupt you.  I hear 
        2    you, but let me find out what the U.S. Attorney's position is 
        3    on this issue we were just discussing. 
        4             MR. STREETER:  Your Honor, the U.S. Attorney's 
        5    Office's position is that 2517(1), (2) and (3) are directed to 
        6    what the government can do.  And it can't be the case that the 
        7    only thing that a defendant can do is contained in 2517(3).  It 
        8    would be unconstitutional, your Honor, so it can't be. 
        9             Congress drafted this statute directed to what the 
       10    government could and couldn't do.  This statute doesn't address 
       11    what a defendant can do.  And we all agree, a defendant has to 
       12    be able to show these materials and play them for witnesses; 
       13    that's not contained in Section 3.  They have to be able to 
       14    show them to expert witnesses; that's not contained in Section 
       15    3.  They have to be able to share it with their codefendants, 
       16    which they've acknowledged they have done; that's not contained 
       17    in Section 3.  And so it has to be that Section 3 is not the 
       18    complete description of what they can do with it, and that 
       19    means that they can do all these things with it -- 
       20             THE COURT:  So I am tentatively of that view.  But now 
       21    let's go back to what you can do with it. 
       22             The cases, which I haven't read, that you just brought 
       23    to my attention regarding the IRS, the IRS, of course, has 
       24    joint criminal and civil enforcement duties.  So one could see 
       25    that one might say, oh, of course, if the wiretap was disclosed 
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        1    to an IRS agent in connection with a criminal investigation and 
        2    it turned out all he could do with it is use it civilly -- 
        3    there wasn't enough evidence to go forward on criminal but 
        4    there was civil -- we're not going to say that somehow he was 
        5    tainted or had to blind himself to that use.  But the SEC, 
        6    though it may be your partner, does not have criminal 
        7    jurisdiction. 
        8             MR. STREETER:  Well, your Honor, on that question, I 
        9    mean, I'm not a tax lawyer and so you'll excuse me.  But I 
       10    understand that there is a bright line that Congress has 
       11    established between the civil and criminal authorities, in 
       12    part, to avoid abuse by one of the information contained in the 
       13    other.  And so -- 
       14             THE COURT:  That may be true. 
       15             MR. STREETER:  That bright line -- 
       16             THE COURT:  You mean, in the IRS? 
       17             MR. STREETER:  Exactly, in the IRS.  It protects 
       18    against them. 
       19             But, your Honor, it is important to understand that 
       20    there are two potential ways that the SEC can get this 
       21    information.  Either from the defendants, as part of discovery 
       22    in this case, in order to level the playing field, that's 
       23    number one, and that's what we addressed our letter to. 
       24             Number two is a totally separate way, which is us 
       25    giving it directly to the SEC because we think it is the proper 
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        1    performance of our law enforcement duties.  And Mr. Kaufman is 
        2    conflating the two.  I understand your Honor wants to consider 
        3    both, but it's important to know that those are two totally 
        4    different ways in which the SEC can get the information. 
        5             THE COURT:  All right.  Let me ask one other question 
        6    of the SEC, and I think we are going to regretfully schedule 
        7    some short additional briefing in light of what has come up 
        8    here today. 
        9             I take it that the SEC is not making any argument, and 
       10    will not make any argument, that if I do disclose this 
       11    information, that because it will take you some time to get 
       12    through it, that you will on that basis be seeking any 
       13    adjournment of the trial of this case? 
       14             MS. SZCZEPANIK:  Yes, your Honor, we are not seeking 
       15    an adjournment. 
       16             THE COURT:  Yes. 
       17             MS. SZCZEPANIK:  And just along those lines, I think 
       18    the fact that there are a lot of materials underscores the 
       19    point that we should be getting them sooner rather than later. 
       20             THE COURT:  That's why I want to resolve this one way 
       21    or the other soon. 
       22             So I'm going to give anyone who wants the opportunity 
       23    to put in additional letter briefs not exceeding five pages, 
       24    single-spaced, by let me ask, how about close of business 
       25    Wednesday?  Is that doable? 
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        1             And then anyone who wants to respond to those 
        2    submissions can put in letter briefs, not to exceed five 
        3    single-spaced pages by Friday, close of business.  And I will 
        4    then have enough to make the decision the following week. 
        5             So anyone have any problem with that schedule? 
        6             MR. LYNAM:  No, your Honor.  Just for clarification, 
        7    since you left with "anyone who wants to," can I assume the 
        8    government will be filing Wednesday and we will file Friday? 
        9             THE COURT:  No.  I'm purposely -- 
       10             MR. LYNAM:  Can we file both days? 
       11             THE COURT:  I mean, actually, the more I think about 
       12    it, maybe what makes sense is to have both sides file on both 
       13    days, because there are issues -- I am not going to limit it to 
       14    these new cases.  There are issues that came up today that 
       15    people may have further thoughts on.  So I think no one's going 
       16    to be -- anyone who files on Friday alone is limited, strictly 
       17    limited, to stuff that was in the letters on Wednesday.  But if 
       18    you have something affirmative you want to say that relates to 
       19    anything that came up today, then you need to put that in on 
       20    Wednesday.  And then Friday is just response to other people's 
       21    letters.  OK?  That goes for everyone, including the U.S. 
       22    Attorney's Office, the SEC as well. 
       23             OK.  Anything else we need to take up today? 
       24             MS. SZCZEPANIK:  Your Honor, one housekeeping matter. 
       25             The SEC is about to schedule a number of depositions. 
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        1    We think we are going to be exceeding the ten deposition limit, 
        2    and we would seek leave to do that. 
        3             THE COURT:  How many do you want? 
        4             MS. SZCZEPANIK:  I mean, we could conceivably do 30 to 
        5    40, and I'm not trying to be, you know -- 
        6             THE COURT:  Anything is conceivable.  How long are 
        7    these depositions? 
        8             MS. SZCZEPANIK:  We will obviously try to accommodate 
        9    everyone, all the defendants' schedules, but we would like to 
       10    keep them one day per person. 
       11             THE COURT:  No.  I was thinking of something much more 
       12    efficient, which was, for example, if you had 20 depositions 
       13    limited to three-and-a-half hours apiece, that seems to me not 
       14    inconsistent with the underlying purposes of the ten, 
       15    seven-hour deposition limits.  It is not quite the same but it 
       16    is still a little bit more onerous. 
       17             But so how about that?  20 three-and-a-half hour 
       18    depositions.  You could mix and match.  You could take a couple 
       19    for seven hours and a couple for two hours, but a total of 70 
       20    hours of depositions. 
       21             MS. SZCZEPANIK:  We will take that, your Honor, and if 
       22    it looks like we can't make it within that limit, which we will 
       23    try our best to do, I will come back to you. 
       24             THE COURT:  OK.  Anyone else want to be heard on that? 
       25             OK.  Very good.  Thanks very much. 
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        1             MS. SZCZEPANIK:  Thank you, your Honor. 
        2             THE CLERK:  All rise. 
        3 
        4                                -  -  - 
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