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Amendment regarding the disparate treatment of political speech under the TCPA. 

The Political Organizations believe oral argument would benefit this Court.

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 40 of 377



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ADDENDUM

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 41 of 377





A.1 

47 USCS § 227 

 Current through PL 115-191, approved 6/22/18  
 

United States Code Service - Titles 1 through 54  >  TITLE 47. TELECOMMUNICATIONS  >  
CHAPTER 5. WIRE OR RADIO COMMUNICATION  >  COMMON CARRIERS  >  
COMMON CARRIER REGULATION 

 
§ 227. Restrictions on use of telephone equipment [Caution: See prospective amendment 
note below.] 
 
 

(a)  Definitions.  As used in this section-- 

(1)  The term "automatic telephone dialing system" means equipment which has the capacity-- 

(A)  to store or produce telephone numbers to be called, using a random or sequential number 
generator; and 

(B)  to dial such numbers. 

(2)  The term "established business relationship", for purposes only of subsection (b)(1)(C)(i), 
shall have the meaning given the term in section 64.1200 of title 47, Code of Federal Regulations, 
as in effect on January 1, 2003, except that-- 

(A)  such term shall include a relationship between a person or entity and a business subscriber 
subject to the same terms applicable under such section to a relationship between a person or 
entity and a residential subscriber; and 

(B)  an established business relationship shall be subject to any time limitation established 
pursuant to paragraph (2)(G)[)]. 

(3)  The term "telephone facsimile machine" means equipment which has the capacity (A) to 
transcribe text or images, or both, from paper into an electronic signal and to transmit that signal 
over a regular telephone line, or (B) to transcribe text or images (or both) from an electronic signal 
received over a regular telephone line onto paper. 

(4)  The term "telephone solicitation" means the initiation of a telephone call or message for the 
purpose of encouraging the purchase or rental of, or investment in, property, goods, or services, 
which is transmitted to any person, but such term does not include a call or message (A) to any 
person with that person's prior express invitation or permission, (B) to any person with whom the 
caller has an established business relationship, or (C) by a tax exempt nonprofit organization. 

(5)  The term "unsolicited advertisement" means any material advertising the commercial 
availability or quality of any property, goods, or services which is transmitted to any person 
without that person's prior express invitation or permission, in writing or otherwise. 

(b)  Restrictions on use of automated telephone equipment. 

(1)  Prohibitions. It shall be unlawful for any person within the United States, or any person 
outside the United States if the recipient is within the United States-- 
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A.2 

(A)  to make any call (other than a call made for emergency purposes or made with the prior 
express consent of the called party) using any automatic telephone dialing system or an artificial 
or prerecorded voice-- 

(i)  to any emergency telephone line (including any "911" line and any emergency line of a 
hospital, medical physician or service office, health care facility, poison control center, or fire 
protection or law enforcement agency); 

(ii)  to the telephone line of any guest room or patient room of a hospital, health care facility, 
elderly home, or similar establishment; or 

(iii)  to any telephone number assigned to a paging service, cellular telephone service, specialized 
mobile radio service, or other radio common carrier service, or any service for which the called 
party is charged for the call, unless such call is made solely to collect a debt owed to or guaranteed 
by the United States; 

(B)  to initiate any telephone call to any residential telephone line using an artificial or prerecorded 
voice to deliver a message without the prior express consent of the called party, unless the call is 
initiated for emergency purposes, is made solely pursuant to the collection of a debt owed to or 
guaranteed by the United States, or is exempted by rule or order by the Commission under 
paragraph (2)(B); 

(C)  to use any telephone facsimile machine, computer, or other device to send, to a telephone 
facsimile machine, an unsolicited advertisement, unless-- 

(i)  the unsolicited advertisement is from a sender with an established business relationship with 
the recipient; 

(ii)  the sender obtained the number of the telephone facsimile machine through-- 

(I)  the voluntary communication of such number, within the context of such established business 
relationship, from the recipient of the unsolicited advertisement, or 

(II)  a directory, advertisement, or site on the Internet to which the recipient voluntarily agreed to 
make available its facsimile number for public distribution, 

         except that this clause shall not apply in the case of an unsolicited advertisement that is sent 
based on an established business relationship with the recipient that was in existence before the 
date of enactment of the Junk Fax Prevention Act of 2005 [enacted July 9, 2005] if the sender 
possessed the facsimile machine number of the recipient before such date of enactment; and 

(iii)  the unsolicited advertisement contains a notice meeting the requirements under paragraph 
(2)(D), 

      except that the exception under clauses (i) and (ii) shall not apply with respect to an unsolicited 
advertisement sent to a telephone facsimile machine by a sender to whom a request has been made 
not to send future unsolicited advertisements to such telephone facsimile machine that complies 
with the requirements under paragraph (2)(E); or 

(D)  to use an automatic telephone dialing system in such a way that two or more telephone lines 
of a multi-line business are engaged simultaneously. 
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(2)  Regulations; exemptions and other provisions. The Commission shall prescribe regulations 
to implement the requirements of this subsection. In implementing the requirements of this 
subsection, the Commission-- 

(A)  shall consider prescribing regulations to allow businesses to avoid receiving calls made using 
an artificial or prerecorded voice to which they have not given their prior express consent; 

(B)  may, by rule or order, exempt from the requirements of paragraph (1)(B) of this subsection, 
subject to such conditions as the Commission may prescribe-- 

(i)  calls that are not made for a commercial purpose; and 

(ii)  such classes or categories of calls made for commercial purposes as the Commission 
determines-- 

(I)  will not adversely affect the privacy rights that this section is intended to protect; and 

(II)  do not include the transmission of any unsolicited advertisement; 

(C)  may, by rule or order, exempt from the requirements of paragraph (1)(A)(iii) of this 
subsection calls to a telephone number assigned to a cellular telephone service that are not charged 
to the called party, subject to such conditions as the Commission may prescribe as necessary in 
the interest of the privacy rights this section is intended to protect; 

(D)  shall provide that a notice contained in an unsolicited advertisement complies with the 
requirements under this subparagraph only if-- 

(i)  the notice is clear and conspicuous and on the first page of the unsolicited advertisement; 

(ii)  the notice states that the recipient may make a request to the sender of the unsolicited 
advertisement not to send any future unsolicited advertisements to a telephone facsimile machine 
or machines and that failure to comply, within the shortest reasonable time, as determined by the 
Commission, with such a request meeting the requirements under subparagraph (E) is unlawful; 

(iii)  the notice sets forth the requirements for a request under subparagraph (E); 

(iv)  the notice includes-- 

(I)  a domestic contact telephone and facsimile machine number for the recipient to transmit such 
a request to the sender; and 

(II)  a cost-free mechanism for a recipient to transmit a request pursuant to such notice to the 
sender of the unsolicited advertisement; the Commission shall by rule require the sender to 
provide such a mechanism and may, in the discretion of the Commission and subject to such 
conditions as the Commission may prescribe, exempt certain classes of small business senders, 
but only if the Commission determines that the costs to such class are unduly burdensome given 
the revenues generated by such small businesses; 

(v)  the telephone and facsimile machine numbers and the cost-free mechanism set forth pursuant 
to clause (iv) permit an individual or business to make such a request at any time on any day of 
the week; and 

(vi)  the notice complies with the requirements of subsection (d); 

(E)  shall provide, by rule, that a request not to send future unsolicited advertisements to a 
telephone facsimile machine complies with the requirements under this subparagraph only if-- 
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(i)  the request identifies the telephone number or numbers of the telephone facsimile machine or 
machines to which the request relates; 

(ii)  the request is made to the telephone or facsimile number of the sender of such an unsolicited 
advertisement provided pursuant to subparagraph (D)(iv) or by any other method of 
communication as determined by the Commission; and 

(iii)  the person making the request has not, subsequent to such request, provided express 
invitation or permission to the sender, in writing or otherwise, to send such advertisements to 
such person at such telephone facsimile machine; 

(F)  may, in the discretion of the Commission and subject to such conditions as the Commission 
may prescribe, allow professional or trade associations that are tax-exempt nonprofit 
organizations to send unsolicited advertisements to their members in furtherance of the 
association's tax-exempt purpose that do not contain the notice required by paragraph (1)(C)(iii), 
except that the Commission may take action under this subparagraph only-- 

(i)  by regulation issued after public notice and opportunity for public comment; and 

(ii)  if the Commission determines that such notice required by paragraph (1)(C)(iii) is not 
necessary to protect the ability of the members of such associations to stop such associations from 
sending any future unsolicited advertisements; 

(G)   

(i)  may, consistent with clause (ii), limit the duration of the existence of an established business 
relationship, however, before establishing any such limits, the Commission shall-- 

(I)  determine whether the existence of the exception under paragraph (1)(C) relating to an 
established business relationship has resulted in a significant number of complaints to the 
Commission regarding the sending of unsolicited advertisements to telephone facsimile 
machines; 

(II)  determine whether a significant number of any such complaints involve unsolicited 
advertisements that were sent on the basis of an established business relationship that was longer 
in duration than the Commission believes is consistent with the reasonable expectations of 
consumers; 

(III)  evaluate the costs to senders of demonstrating the existence of an established business 
relationship within a specified period of time and the benefits to recipients of establishing a 
limitation on such established business relationship; and 

(IV)  determine whether with respect to small businesses, the costs would not be unduly 
burdensome; and 

(ii)  may not commence a proceeding to determine whether to limit the duration of the existence 
of an established business relationship before the expiration of the 3-month period that begins on 
the date of the enactment of the Junk Fax Prevention Act of 2005 [enacted July 9, 2005]; and 

(H)  may restrict or limit the number and duration of calls made to a telephone number assigned 
to a cellular telephone service to collect a debt owed to or guaranteed by the United States. 

(3)  Private right of action. A person or entity may, if otherwise permitted by the laws or rules of 
court of a State, bring in an appropriate court of that State-- 
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(A)  an action based on a violation of this subsection or the regulations prescribed under this 
subsection to enjoin such violation, 

(B)  an action to recover for actual monetary loss from such a violation, or to receive $ 500 in 
damages for each such violation, whichever is greater, or 

(C)  both such actions. 

   If the court finds that the defendant willfully or knowingly violated this subsection or the 
regulations prescribed under this subsection, the court may, in its discretion, increase the amount 
of the award to an amount equal to not more than 3 times the amount available under subparagraph 
(B) of this paragraph. 

(c)  Protection of subscriber privacy rights. 

(1)  Rulemaking proceeding required. Within 120 days after the date of enactment of this section 
[enacted Dec. 20, 1991], the Commission shall initiate a rulemaking proceeding concerning the 
need to protect residential telephone subscribers' privacy rights to avoid receiving telephone 
solicitations to which they object. The proceeding shall-- 

(A)  compare and evaluate alternative methods and procedures (including the use of electronic 
databases, telephone network technologies, special directory markings, industry-based or 
company-specific 'do not call' systems, and any other alternatives, individually or in combination) 
for their effectiveness in protecting such privacy rights, and in terms of their cost and other 
advantages and disadvantages; 

(B)  evaluate the categories of public and private entities that would have the capacity to establish 
and administer such methods and procedures; 

(C)  consider whether different methods and procedures may apply for local telephone 
solicitations, such as local telephone solicitations of small businesses or holders of second class 
mail permits; 

(D)  consider whether there is a need for additional Commission authority to further restrict 
telephone solicitations, including those calls exempted under subsection (a)(3) of this section, 
and, if such a finding is made and supported by the record, propose specific restrictions to the 
Congress; and 

(E)  develop proposed regulations to implement the methods and procedures that the Commission 
determines are most effective and efficient to accomplish the purposes of this section. 

(2)  Regulations. Not later than 9 months after the date of enactment of this section [enacted Dec. 
20, 1991], the Commission shall conclude the rulemaking proceeding initiated under paragraph 
(1) and shall prescribe regulations to implement methods and procedures for protecting the 
privacy rights described in such paragraph in an efficient, effective, and economic manner and 
without the imposition of any additional charge to telephone subscribers. 

(3)  Use of database permitted. The regulations required by paragraph (2) may require the 
establishment and operation of a single national database to compile a list of telephone numbers 
of residential subscribers who object to receiving telephone solicitations, and to make that 
compiled list and parts thereof available for purchase. If the Commission determines to require 
such a database, such regulations shall-- 

(A)  specify a method by which the Commission will select an entity to administer such database; 
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(B)  require each common carrier providing telephone exchange service, in accordance with 
regulations prescribed by the Commission, to inform subscribers for telephone exchange service 
of the opportunity to provide notification, in accordance with regulations established under this 
paragraph, that such subscriber objects to receiving telephone solicitations; 

(C)  specify the methods by which each telephone subscriber shall be informed, by the common 
carrier that provides local exchange service to that subscriber, of (i) the subscriber's right to give 
or revoke a notification of an objection under subparagraph (A), and (ii) the methods by which 
such right may be exercised by the subscriber; 

(D)  specify the methods by which such objections shall be collected and added to the database; 

(E)  prohibit any residential subscriber from being charged for giving or revoking such 
notification or for being included in a database compiled under this section; 

(F)  prohibit any person from making or transmitting a telephone solicitation to the telephone 
number of any subscriber included in such database; 

(G)  specify (i) the methods by which any person desiring to make or transmit telephone 
solicitations will obtain access to the database, by area code or local exchange prefix, as required 
to avoid calling the telephone numbers of subscribers included in such database; and (ii) the costs 
to be recovered from such persons; 

(H)  specify the methods for recovering, from persons accessing such database, the costs involved 
in identifying, collecting, updating, disseminating, and selling, and other activities relating to, the 
operations of the database that are incurred by the entities carrying out those activities; 

(I)  specify the frequency with which such database will be updated and specify the method by 
which such updating will take effect for purposes of compliance with the regulations prescribed 
under this subsection; 

(J)  be designed to enable States to use the database mechanism selected by the Commission for 
purposes of administering or enforcing State law; 

(K)  prohibit the use of such database for any purpose other than compliance with the 
requirements of this section and any such State law and specify methods for protection of the 
privacy rights of persons whose numbers are included in such database; and 

(L)  require each common carrier providing services to any person for the purpose of making 
telephone solicitations to notify such person of the requirements of this section and the regulations 
thereunder. 

(4)  Considerations required for use of database method. If the Commission determines to require 
the database mechanism described in paragraph (3), the Commission shall-- 

(A)  in developing procedures for gaining access to the database, consider the different needs of 
telemarketers conducting business on a national, regional, State, or local level; 

(B)  develop a fee schedule or price structure for recouping the cost of such database that 
recognizes such differences and-- 

(i)  reflect the relative costs of providing a national, regional, State, or local list of phone numbers 
of subscribers who object to receiving telephone solicitations; 

(ii)  reflect the relative costs of providing such lists on paper or electronic media; and 
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(iii)  not place an unreasonable financial burden on small businesses; and 

(C)  consider (i) whether the needs of telemarketers operating on a local basis could be met 
through special markings of area white pages directories, and (ii) if such directories are needed 
as an adjunct to database lists prepared by area code and local exchange prefix. 

(5)  Private right of action. A person who has received more than one telephone call within any 
12-month period by or on behalf of the same entity in violation of the regulations prescribed under 
this subsection may, if otherwise permitted by the laws or rules of court of a State bring in an 
appropriate court of that State-- 

(A)  an action based on a violation of the regulations prescribed under this subsection to enjoin 
such violation, 

(B)  an action to recover for actual monetary loss from such a violation, or to receive up to $ 500 
in damages for each such violation, whichever is greater, or 

(C)  both such actions. 

   It shall be an affirmative defense in any action brought under this paragraph that the defendant 
has established and implemented, with due care, reasonable practices and procedures to 
effectively prevent telephone solicitations in violation of the regulations prescribed under this 
subsection. If the court finds that the defendant willfully or knowingly violated the regulations 
prescribed under this subsection, the court may, in its discretion, increase the amount of the award 
to an amount equal to not more than 3 times the amount available under subparagraph (B) of this 
paragraph. 

(6)  Relation to subsection (b). The provisions of this subsection shall not be construed to permit 
a communication prohibited by subsection (b). 

(d)  Technical and procedural standards. 

(1)  Prohibition. It shall be unlawful for any person within the United States-- 

(A)  to initiate any communication using a telephone facsimile machine, or to make any telephone 
call using any automatic telephone dialing system, that does not comply with the technical and 
procedural standards prescribed under this subsection, or to use any telephone facsimile machine 
or automatic telephone dialing system in a manner that does not comply with such standards; or 

(B)  to use a computer or other electronic device to send any message via a telephone facsimile 
machine unless such person clearly marks, in a margin at the top or bottom of each transmitted 
page of the message or on the first page of the transmission, the date and time it is sent and an 
identification of the business, other entity, or individual sending the message and the telephone 
number of the sending machine or of such business, other entity, or individual. 

(2)  Telephone facsimile machines. The Commission shall revise the regulations setting technical 
and procedural standards for telephone facsimile machines to require that any such machine 
which is manufactured after one year after the date of enactment of this section clearly marks, in 
a margin at the top or bottom of each transmitted page or on the first page of each transmission, 
the date and time sent, an identification of the business, other entity, or individual sending the 
message, and the telephone number of the sending machine or of such business, other entity, or 
individual. 
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(3)  Artificial or prerecorded voice systems. The Commission shall prescribe technical and 
procedural standards for systems that are used to transmit any artificial or prerecorded voice 
message via telephone. Such standards shall require that-- 

(A)  all artificial or prerecorded telephone messages (i) shall, at the beginning of the message, 
state clearly the identity of the business, individual, or other entity initiating the call, and (ii) shall, 
during or after the message, state clearly the telephone number or address of such business, other 
entity, or individual; and 

(B)  any such system will automatically release the called party's line within 5 seconds of the time 
notification is transmitted to the system that the called party has hung up, to allow the called 
party's line to be used to make or receive other calls. 

(e)  Prohibition on provision of inaccurate caller identification information. 

(1)  In general. It shall be unlawful for any person within the United States, in connection with 
any telecommunications service or IP-enabled voice service, to cause any caller identification 
service to knowingly transmit misleading or inaccurate caller identification information with the 
intent to defraud, cause harm, or wrongfully obtain anything of value, unless such transmission 
is exempted pursuant to paragraph (3)(B). 

(2)  Protection for blocking caller identification information. Nothing in this subsection may be 
construed to prevent or restrict any person from blocking the capability of any caller identification 
service to transmit caller identification information. 

(3)  Regulations. 

(A)  In general. Not later than 6 months after the date of enactment of the Truth in Caller ID Act 
of 2009 [enacted Dec. 22, 2010], the Commission shall prescribe regulations to implement this 
subsection. 

(B)  Content of regulations. 

(i)  In general. The regulations required under subparagraph (A) shall include such exemptions 
from the prohibition under paragraph (1) as the Commission determines is appropriate. 

(ii)  Specific exemption for law enforcement agencies or court orders. The regulations required 
under subparagraph (A) shall exempt from the prohibition under paragraph (1) transmissions in 
connection with-- 

(I)  any authorized activity of a law enforcement agency; or 

(II)  a court order that specifically authorizes the use of caller identification manipulation. 

(4)  [Deleted] 

(5)  Penalties. 

(A)  Civil forfeiture. 

(i)  In general. Any person that is determined by the Commission, in accordance with paragraphs 
(3) and (4) of section 503(b) [47 USCS § 503(b)], to have violated this subsection shall be liable 
to the United States for a forfeiture penalty. A forfeiture penalty under this paragraph shall be in 
addition to any other penalty provided for by this Act. The amount of the forfeiture penalty 
determined under this paragraph shall not exceed $ 10,000 for each violation, or 3 times that 
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amount for each day of a continuing violation, except that the amount assessed for any continuing 
violation shall not exceed a total of $ 1,000,000 for any single act or failure to act. 

(ii)  Recovery. Any forfeiture penalty determined under clause (i) shall be recoverable pursuant 
to section 504(a) [47 USCS § 504(a)]. 

(iii)  Procedure. No forfeiture liability shall be determined under clause (i) against any person 
unless such person receives the notice required by section 503(b)(3) [47 USCS § 503(b)(3)] or 
section 503(b)(4) [47 USCS § 503(b)(4)]. 

(iv)  2-year statute of limitations. No forfeiture penalty shall be determined or imposed against 
any person under clause (i) if the violation charged occurred more than 2 years prior to the date 
of issuance of the required notice or notice or apparent liability. 

(B)  Criminal fine. Any person who willfully and knowingly violates this subsection shall upon 
conviction thereof be fined not more than $ 10,000 for each violation, or 3 times that amount for 
each day of a continuing violation, in lieu of the fine provided by section 501 [47 USCS § 501] 
for such a violation. This subparagraph does not supersede the provisions of section 501 [47 USCS 
§ 501] relating to imprisonment or the imposition of a penalty of both fine and imprisonment. 

(6)  Enforcement by States. 

(A)  In general. The chief legal officer of a State, or any other State officer authorized by law to 
bring actions on behalf of the residents of a State, may bring a civil action, as parens patriae, on 
behalf of the residents of that State in an appropriate district court of the United States to enforce 
this subsection or to impose the civil penalties for violation of this subsection, whenever the chief 
legal officer or other State officer has reason to believe that the interests of the residents of the 
State have been or are being threatened or adversely affected by a violation of this subsection or 
a regulation under this subsection. 

(B)  Notice. The chief legal officer or other State officer shall serve written notice on the 
Commission of any civil action under subparagraph (A) prior to initiating such civil action. The 
notice shall include a copy of the complaint to be filed to initiate such civil action, except that if 
it is not feasible for the State to provide such prior notice, the State shall provide such notice 
immediately upon instituting such civil action. 

(C)  Authority to intervene. Upon receiving the notice required by subparagraph (B), the 
Commission shall have the right-- 

(i)  to intervene in the action; 

(ii)  upon so intervening, to be heard on all matters arising therein; and 

(iii)  to file petitions for appeal. 

(D)  Construction. For purposes of bringing any civil action under subparagraph (A), nothing in 
this paragraph shall prevent the chief legal officer or other State officer from exercising the 
powers conferred on that officer by the laws of such State to conduct investigations or to 
administer oaths or affirmations or to compel the attendance of witnesses or the production of 
documentary and other evidence. 

(E)  Venue; service or process. 
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(i)  Venue. An action brought under subparagraph (A) shall be brought in a district court of the 
United States that meets applicable requirements relating to venue under section 1391 of title 28, 
United States Code. 

(ii)  Service of process. In an action brought under subparagraph (A)-- 

(I)  process may be served without regard to the territorial limits of the district or of the State in 
which the action is instituted; and 

(II)  a person who participated in an alleged violation that is being litigated in the civil action may 
be joined in the civil action without regard to the residence of the person. 

(7)  Effect on other laws. This subsection does not prohibit any lawfully authorized investigative, 
protective, or intelligence activity of a law enforcement agency of the United States, a State, or a 
political subdivision of a State, or of an intelligence agency of the United States. 

(8)  Definitions. For purposes of this subsection: 

(A)  Caller identification information. The term "caller identification information" means 
information provided by a caller identification service regarding the telephone number of, or other 
information regarding the origination of, a call made using a telecommunications service or IP-
enabled voice service. 

(B)  Caller identification service. The term "caller identification service" means any service or 
device designed to provide the user of the service or device with the telephone number of, or other 
information regarding the origination of, a call made using a telecommunications service or IP-
enabled voice service. Such term includes automatic number identification services. 

(C)  IP-enabled voice service. The term "IP-enabled voice service" has the meaning given that 
term by section 9.3 of the Commission's regulations (47 C.F.R. 9.3), as those regulations may be 
amended by the Commission from time to time. 

(9)  Limitation. Notwithstanding any other provision of this section, subsection (f) shall not apply 
to this subsection or to the regulations under this subsection. 

(f)  Effect on State law. 

(1)  State law not preempted. Except for the standards prescribed under subsection (d) and subject 
to paragraph (2) of this subsection, nothing in this section or in the regulations prescribed under 
this section shall preempt any State law that imposes more restrictive intrastate requirements or 
regulations on, or which prohibits-- 

(A)  the use of telephone facsimile machines or other electronic devices to send unsolicited 
advertisements; 

(B)  the use of automatic telephone dialing systems; 

(C)  the use of artificial or prerecorded voice messages; or 

(D)  the making of telephone solicitations. 

(2)  State use of databases. If, pursuant to subsection (c)(3), the Commission requires the 
establishment of a single national database of telephone numbers of subscribers who object to 
receiving telephone solicitations, a State or local authority may not, in its regulation of telephone 
solicitations, require the use of any database, list, or listing system that does not include the part 
of such single national database that relates to such State. 
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(g)  Actions by States. 

(1)  Authority of States. Whenever the attorney general of a State, or an official or agency 
designated by a State, has reason to believe that any person has engaged or is engaging in a pattern 
or practice of telephone calls or other transmissions to residents of that State in violation of this 
section or the regulations prescribed under this section, the State may bring a civil action on behalf 
of its residents to enjoin such calls, an action to recover for actual monetary loss or receive $ 500 
in damages for each violation, or both such actions. If the court finds the defendant willfully or 
knowingly violated such regulations, the court may, in its discretion, increase the amount of the 
award to an amount equal to not more than 3 times the amount available under the preceding 
sentence. 

(2)  Exclusive jurisdiction of Federal courts. The district courts of the United States, the United 
States courts of any territory, and the District Court of the United States for the District of 
Columbia shall have exclusive jurisdiction over all civil actions brought under this subsection. 
Upon proper application, such courts shall also have jurisdiction to issue writs of mandamus, or 
orders affording like relief, commanding the defendant to comply with the provisions of this 
section or regulations prescribed under this section, including the requirement that the defendant 
take such action as is necessary to remove the danger of such violation. Upon a proper showing, 
a permanent or temporary injunction or restraining order shall be granted without bond. 

(3)  Rights of Commission. The State shall serve prior written notice of any such civil action upon 
the Commission and provide the Commission with a copy of its complaint, except in any case 
where such prior notice is not feasible, in which case the State shall serve such notice immediately 
upon instituting such action. The Commission shall have the right (A) to intervene in the action, 
(B) upon so intervening, to be heard on all matters arising therein, and (C) to file petitions for 
appeal. 

(4)  Venue; service of process. Any civil action brought under this subsection in a district court 
of the United States may be brought in the district wherein the defendant is found or is an 
inhabitant or transacts business or wherein the violation occurred or is occurring, and process in 
such cases may be served in any district in which the defendant is an inhabitant or where the 
defendant may be found. 

(5)  Investigatory powers. For purposes of bringing any civil action under this subsection, nothing 
in this section shall prevent the attorney general of a State, or an official or agency designated by 
a State, from exercising the powers conferred on the attorney general or such official by the laws 
of such State to conduct investigations or to administer oaths or affirmations or to compel the 
attendance of witnesses or the production of documentary and other evidence. 

(6)  Effect on State court proceedings. Nothing contained in this subsection shall be construed to 
prohibit an authorized State official from proceeding in State court on the basis of an alleged 
violation of any general civil or criminal statute of such State. 

(7)  Limitation. Whenever the Commission has instituted a civil action for violation of regulations 
prescribed under this section, no State may, during the pendency of such action instituted by the 
Commission, subsequently institute a civil action against any defendant named in the 
Commission's complaint for any violation as alleged in the Commission's complaint. 

(8)  Definition. As used in this subsection, the term "attorney general" means the chief legal 
officer of a State. 
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(h)  Junk fax enforcement report.  The Commission shall submit an annual report to Congress 
regarding the enforcement during the past year of the provisions of this section relating to sending 
of unsolicited advertisements to telephone facsimile machines, which report shall include-- 

(1)  the number of complaints received by the Commission during such year alleging that a 
consumer received an unsolicited advertisement via telephone facsimile machine in violation of 
the Commission's rules; 

(2)  the number of citations issued by the Commission pursuant to section 503 [47 USCS § 503] 
during the year to enforce any law, regulation, or policy relating to sending of unsolicited 
advertisements to telephone facsimile machines; 

(3)  the number of notices of apparent liability issued by the Commission pursuant to section 503 
[47 USCS § 503] during the year to enforce any law, regulation, or policy relating to sending of 
unsolicited advertisements to telephone facsimile machines; 

(4)  for each notice referred to in paragraph (3)-- 

(A)  the amount of the proposed forfeiture penalty involved; 

(B)  the person to whom the notice was issued; 

(C)  the length of time between the date on which the complaint was filed and the date on which 
the notice was issued; and 

(D)  the status of the proceeding; 

(5)  the number of final orders imposing forfeiture penalties issued pursuant to section 503 [47 
USCS § 503] during the year to enforce any law, regulation, or policy relating to sending of 
unsolicited advertisements to telephone facsimile machines; 

(6)  for each forfeiture order referred to in paragraph (5)-- 

(A)  the amount of the penalty imposed by the order; 

(B)  the person to whom the order was issued; 

(C)  whether the forfeiture penalty has been paid; and 

(D)  the amount paid; 

(7)  for each case in which a person has failed to pay a forfeiture penalty imposed by such a final 
order, whether the Commission referred such matter for recovery of the penalty; and 

(8)  for each case in which the Commission referred such an order for recovery-- 

(A)  the number of days from the date the Commission issued such order to the date of such 
referral; 

(B)  whether an action has been commenced to recover the penalty, and if so, the number of days 
from the date the Commission referred such order for recovery to the date of such 
commencement; and 

(C)  whether the recovery action resulted in collection of any amount, and if so, the amount 
collected. 

History 
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47 CFR 64.1200 

This document is current through the June 27, 2018 issue of the Federal Register. Title 3 is current 
through June 1, 2018. 
 

 Code of Federal Regulations  >  TITLE 47 -- TELECOMMUNICATION  >  CHAPTER I -- 
FEDERAL COMMUNICATIONS COMMISSION  >  SUBCHAPTER B -- COMMON 
CARRIER SERVICES  >  PART 64 -- MISCELLANEOUS RULES RELATING TO 
COMMON CARRIERS  >  SUBPART L -- RESTRICTIONS ON TELEMARKETING, 
TELEPHONE SOLICITATION, AND FACSIMILE ADVERTISING 

 
§ 64.1200 Delivery restrictions. 
 
 

(a)No person or entity may: 

(1)Except as provided in paragraph (a)(2) of this section, initiate any telephone call (other than a 
call made for emergency purposes or is made with the prior express consent of the called party) 
using an automatic telephone dialing system or an artificial or prerecorded voice; 

(i)To any emergency telephone line, including any 911 line and any emergency line of a hospital, 
medical physician or service office, health care facility, poison control center, or fire protection 
or law enforcement agency; 

(ii)To the telephone line of any guest room or patient room of a hospital, health care facility, 
elderly home, or similar establishment; or 

(iii)To any telephone number assigned to a paging service, cellular telephone service, specialized 
mobile radio service, or other radio common carrier service, or any service for which the called 
party is charged for the call. 

(iv)A person will not be liable for violating the prohibition in paragraph (a)(1)(iii) of this section 
when the call is placed to a wireless number that has been ported from wireline service and such 
call is a voice call; not knowingly made to a wireless number; and made within 15 days of the 
porting of the number from wireline to wireless service, provided the number is not already on 
the national do-not-call registry or caller's company-specific do-not-call list. 

(2)Initiate, or cause to be initiated, any telephone call that includes or introduces an advertisement 
or constitutes telemarketing, using an automatic telephone dialing system or an artificial or 
prerecorded voice, to any of the lines or telephone numbers described in paragraphs (a)(1)(i) 
through (iii) of this section, other than a call made with the prior express written consent of the 
called party or the prior express consent of the called party when the call is made by or on behalf 
of a tax-exempt nonprofit organization, or a call that delivers a "health care" message made by, 
or on behalf of, a "covered entity" or its "business associate," as those terms are defined in the 
HIPAA Privacy Rule, 45 CFR 160.103. 

(3)Initiate any telephone call to any residential line using an artificial or prerecorded voice to 
deliver a message without the prior express written consent of the called party, unless the call; 

(i)Is made for emergency purposes; 
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(ii)Is not made for a commercial purpose; 

(iii)Is made for a commercial purpose but does not include or introduce an advertisement or 
constitute telemarketing; 

(iv)Is made by or on behalf of a tax-exempt nonprofit organization; or 

(v)Delivers a "health care" message made by, or on behalf of, a "covered entity" or its "business 
associate," as those terms are defined in the HIPAA Privacy Rule, 45 CFR 160.103. 

(4)Use a telephone facsimile machine, computer, or other device to send an unsolicited 
advertisement to a telephone facsimile machine, unless-- 

(i)The unsolicited advertisement is from a sender with an established business relationship, as 
defined in paragraph (f)(6) of this section, with the recipient; and 

(ii)The sender obtained the number of the telephone facsimile machine through-- 

(A)The voluntary communication of such number by the recipient directly to the sender, within 
the context of such established business relationship; or 

(B)A directory, advertisement, or site on the Internet to which the recipient voluntarily agreed to 
make available its facsimile number for public distribution. If a sender obtains the facsimile 
number from the recipient's own directory, advertisement, or Internet site, it will be presumed 
that the number was voluntarily made available for public distribution, unless such materials 
explicitly note that unsolicited advertisements are not accepted at the specified facsimile number. 
If a sender obtains the facsimile number from other sources, the sender must take reasonable steps 
to verify that the recipient agreed to make the number available for public distribution. 

(C)This clause shall not apply in the case of an unsolicited advertisement that is sent based on an 
established business relationship with the recipient that was in existence before July 9, 2005 if 
the sender also possessed the facsimile machine number of the recipient before July 9, 2005. 
There shall be a rebuttable presumption that if a valid established business relationship was 
formed prior to July 9, 2005, the sender possessed the facsimile number prior to such date as well; 
and 

(iii)The advertisement contains a notice that informs the recipient of the ability and means to 
avoid future unsolicited advertisements. A notice contained in an advertisement complies with 
the requirements under this paragraph only if-- 

(A)The notice is clear and conspicuous and on the first page of the advertisement; 

(B)The notice states that the recipient may make a request to the sender of the advertisement not 
to send any future advertisements to a telephone facsimile machine or machines and that failure 
to comply, within 30 days, with such a request meeting the requirements under paragraph (a)(4)(v) 
of this section is unlawful; 

(C)The notice sets forth the requirements for an opt-out request under paragraph (a)(4)(v) of this 
section; 

(D)The notice includes-- 

(1)A domestic contact telephone number and facsimile machine number for the recipient to 
transmit such a request to the sender; and 
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(2)If neither the required telephone number nor facsimile machine number is a toll-free number, 
a separate cost-free mechanism including a Web site address or email address, for a recipient to 
transmit a request pursuant to such notice to the sender of the advertisement. A local telephone 
number also shall constitute a cost-free mechanism so long as recipients are local and will not 
incur any long distance or other separate charges for calls made to such number; and 

(E)The telephone and facsimile numbers and cost-free mechanism identified in the notice must 
permit an individual or business to make an opt-out request 24 hours a day, 7 days a week. 

(iv)A facsimile advertisement that is sent to a recipient that has provided prior express invitation 
or permission to the sender must include an opt-out notice that complies with the requirements in 
paragraph (a)(4)(iii) of this section. 

(v)A request not to send future unsolicited advertisements to a telephone facsimile machine 
complies with the requirements under this subparagraph only if-- 

(A)The request identifies the telephone number or numbers of the telephone facsimile machine 
or machines to which the request relates; 

(B)The request is made to the telephone number, facsimile number, Web site address or email 
address identified in the sender's facsimile advertisement; and 

(C)The person making the request has not, subsequent to such request, provided express invitation 
or permission to the sender, in writing or otherwise, to send such advertisements to such person 
at such telephone facsimile machine. 

(vi)A sender that receives a request not to send future unsolicited advertisements that complies 
with paragraph (a)(4)(v) of this section must honor that request within the shortest reasonable 
time from the date of such request, not to exceed 30 days, and is prohibited from sending 
unsolicited advertisements to the recipient unless the recipient subsequently provides prior 
express invitation or permission to the sender. The recipient's opt-out request terminates the 
established business relationship exemption for purposes of sending future unsolicited 
advertisements. If such requests are recorded or maintained by a party other than the sender on 
whose behalf the unsolicited advertisement is sent, the sender will be liable for any failures to 
honor the opt-out request. 

(vii)A facsimile broadcaster will be liable for violations of paragraph (a)(4) of this section, 
including the inclusion of opt-out notices on unsolicited advertisements, if it demonstrates a high 
degree of involvement in, or actual notice of, the unlawful activity and fails to take steps to prevent 
such facsimile transmissions. 

(5)Use an automatic telephone dialing system in such a way that two or more telephone lines of 
a multi-line business are engaged simultaneously. 

(6)Disconnect an unanswered telemarketing call prior to at least 15 seconds or four (4) rings. 

(7)Abandon more than three percent of all telemarketing calls that are answered live by a person, 
as measured over a 30-day period for a single calling campaign. If a single calling campaign 
exceeds a 30-day period, the abandonment rate shall be calculated separately for each successive 
30-day period or portion thereof that such calling campaign continues. A call is "abandoned" if it 
is not connected to a live sales representative within two (2) seconds of the called person's 
completed greeting. 
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(i)Whenever a live sales representative is not available to speak with the person answering the 
call, within two (2) seconds after the called person's completed greeting, the telemarketer or the 
seller must provide: 

(A)A prerecorded identification and opt-out message that is limited to disclosing that the call was 
for "telemarketing purposes" and states the name of the business, entity, or individual on whose 
behalf the call was placed, and a telephone number for such business, entity, or individual that 
permits the called person to make a do-not-call request during regular business hours for the 
duration of the telemarketing campaign; provided, that, such telephone number may not be a 900 
number or any other number for which charges exceed local or long distance transmission 
charges, and 

(B)An automated, interactive voice- and/or key press-activated opt-out mechanism that enables 
the called person to make a do-not-call request prior to terminating the call, including brief 
explanatory instructions on how to use such mechanism. When the called person elects to opt-out 
using such mechanism, the mechanism must automatically record the called person's number to 
the seller's do-not-call list and immediately terminate the call. 

(ii)A call for telemarketing purposes that delivers an artificial or prerecorded voice message to a 
residential telephone line or to any of the lines or telephone numbers described in paragraphs 
(a)(1)(i) through (iii) of this section after the subscriber to such line has granted prior express 
written consent for the call to be made shall not be considered an abandoned call if the message 
begins within two (2) seconds of the called person's completed greeting. 

(iii)The seller or telemarketer must maintain records establishing compliance with paragraph 
(a)(7) of this section. 

(iv)Calls made by or on behalf of tax-exempt nonprofit organizations are not covered by this 
paragraph (a)(7). 

(8)Use any technology to dial any telephone number for the purpose of determining whether the 
line is a facsimile or voice line. 

(b)All artificial or prerecorded voice telephone messages shall: 

(1)At the beginning of the message, state clearly the identity of the business, individual, or other 
entity that is responsible for initiating the call. If a business is responsible for initiating the call, 
the name under which the entity is registered to conduct business with the State Corporation 
Commission (or comparable regulatory authority) must be stated; 

(2)During or after the message, state clearly the telephone number (other than that of the 
autodialer or prerecorded message player that placed the call) of such business, other entity, or 
individual. The telephone number provided may not be a 900 number or any other number for 
which charges exceed local or long distance transmission charges. For telemarketing messages to 
residential telephone subscribers, such telephone number must permit any individual to make a 
do-not-call request during regular business hours for the duration of the telemarketing campaign; 
and 

(3)In every case where the artificial or prerecorded voice telephone message includes or 
introduces an advertisement or constitutes telemarketing and is delivered to a residential 
telephone line or any of the lines or telephone numbers described in paragraphs (a)(1)(i) through 
(iii), provide an automated, interactive voice- and/or key press-activated opt-out mechanism for 
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the called person to make a do-not-call request, including brief explanatory instructions on how 
to use such mechanism, within two (2) seconds of providing the identification information 
required in paragraph (b)(1) of this section. When the called person elects to opt out using such 
mechanism, the mechanism, must automatically record the called person's number to the seller's 
do-not-call list and immediately terminate the call. When the artificial or prerecorded voice 
telephone message is left on an answering machine or a voice mail service, such message must 
also provide a toll free number that enables the called person to call back at a later time and 
connect directly to the automated, interactive voice- and/or key press-activated opt-out 
mechanism and automatically record the called person's number to the seller's do-not-call list. 

(c)No person or entity shall initiate any telephone solicitation to: 

(1)Any residential telephone subscriber before the hour of 8 a.m. or after 9 p.m. (local time at the 
called party's location), or 

(2)A residential telephone subscriber who has registered his or her telephone number on the 
national do-not-call registry of persons who do not wish to receive telephone solicitations that is 
maintained by the Federal Government. Such do-not-call registrations must be honored 
indefinitely, or until the registration is cancelled by the consumer or the telephone number is 
removed by the database administrator. Any person or entity making telephone solicitations (or 
on whose behalf telephone solicitations are made) will not be liable for violating this requirement 
if: 

(i)It can demonstrate that the violation is the result of error and that as part of its routine business 
practice, it meets the following standards: 

(A)Written procedures. It has established and implemented written procedures to comply with the 
national do-not-call rules; 

(B)Training of personnel. It has trained its personnel, and any entity assisting in its compliance, 
in procedures established pursuant to the national do-not-call rules; 

(C)Recording. It has maintained and recorded a list of telephone numbers that the seller may not 
contact; 

(D)Accessing the national do-not-call database. It uses a process to prevent telephone solicitations 
to any telephone number on any list established pursuant to the do-not-call rules, employing a 
version of the national do-not-call registry obtained from the administrator of the registry no more 
than 31 days prior to the date any call is made, and maintains records documenting this process. 
 Note to paragraph (c)(2)(i)(D): The requirement in paragraph 64.1200(c)(2)(i)(D) for persons or 
entities to employ a version of the national do-not-call registry obtained from the administrator 
no more than 31 days prior to the date any call is made is effective January 1, 2005. Until January 
1, 2005, persons or entities must continue to employ a version of the registry obtained from the 
administrator of the registry no more than three months prior to the date any call is made. 

(E)Purchasing the national do-not-call database. It uses a process to ensure that it does not sell, 
rent, lease, purchase or use the national do-not-call database, or any part thereof, for any purpose 
except compliance with this section and any such state or federal law to prevent telephone 
solicitations to telephone numbers registered on the national database. It purchases access to the 
relevant do-not-call data from the administrator of the national database and does not participate 
in any arrangement to share the cost of accessing the national database, including any arrangement 
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with telemarketers who may not divide the costs to access the national database among various 
client sellers; or 

(ii)It has obtained the subscriber's prior express invitation or permission. Such permission must 
be evidenced by a signed, written agreement between the consumer and seller which states that 
the consumer agrees to be contacted by this seller and includes the telephone number to which 
the calls may be placed; or 

(iii)The telemarketer making the call has a personal relationship with the recipient of the call. 

(d)No person or entity shall initiate any call for telemarketing purposes to a residential telephone 
subscriber unless such person or entity has instituted procedures for maintaining a list of persons 
who request not to receive telemarketing calls made by or on behalf of that person or entity. The 
procedures instituted must meet the following minimum standards: 

(1)Written policy. Persons or entities making calls for telemarketing purposes must have a written 
policy, available upon demand, for maintaining a do-not-call list. 

(2)Training of personnel engaged in telemarketing. Personnel engaged in any aspect of 
telemarketing must be informed and trained in the existence and use of the do-not-call list. 

(3)Recording, disclosure of do-not-call requests. If a person or entity making a call for 
telemarketing purposes (or on whose behalf such a call is made) receives a request from a 
residential telephone subscriber not to receive calls from that person or entity, the person or entity 
must record the request and place the subscriber's name, if provided, and telephone number on 
the do-not-call list at the time the request is made. Persons or entities making calls for 
telemarketing purposes (or on whose behalf such calls are made) must honor a residential 
subscriber's do-not-call request within a reasonable time from the date such request is made. This 
period may not exceed thirty days from the date of such request. If such requests are recorded or 
maintained by a party other than the person or entity on whose behalf the telemarketing call is 
made, the person or entity on whose behalf the telemarketing call is made will be liable for any 
failures to honor the do-not-call request. A person or entity making a call for telemarketing 
purposes must obtain a consumer's prior express permission to share or forward the consumer's 
request not to be called to a party other than the person or entity on whose behalf a telemarketing 
call is made or an affiliated entity. 

(4)Identification of sellers and telemarketers. A person or entity making a call for telemarketing 
purposes must provide the called party with the name of the individual caller, the name of the 
person or entity on whose behalf the call is being made, and a telephone number or address at 
which the person or entity may be contacted. The telephone number provided may not be a 900 
number or any other number for which charges exceed local or long distance transmission 
charges. 

(5)Affiliated persons or entities. In the absence of a specific request by the subscriber to the 
contrary, a residential subscriber's do-not-call request shall apply to the particular business entity 
making the call (or on whose behalf a call is made), and will not apply to affiliated entities unless 
the consumer reasonably would expect them to be included given the identification of the caller 
and the product being advertised. 

(6)Maintenance of do-not-call lists. A person or entity making calls for telemarketing purposes 
must maintain a record of a consumer's request not to receive further telemarketing calls. A do-
not-call request must be honored for 5 years from the time the request is made. 
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(7)Tax-exempt nonprofit organizations are not required to comply with 64.1200(d). 

(e)The rules set forth in paragraph (c) and (d) of this section are applicable to any person or entity 
making telephone solicitations or telemarketing calls to wireless telephone numbers to the extent 
described in the Commission's Report and Order, CG Docket No. 02-278, FCC 03-153, "Rules 
and Regulations Implementing the Telephone Consumer Protection Act of 1991." 

(f)As used in this section: 

(1)The term advertisement means any material advertising the commercial availability or quality 
of any property, goods, or services. 

(2)The terms automatic telephone dialing system and autodialer mean equipment which has the 
capacity to store or produce telephone numbers to be called using a random or sequential number 
generator and to dial such numbers. 

(3)The term clear and conspicuous means a notice that would be apparent to the reasonable 
consumer, separate and distinguishable from the advertising copy or other disclosures. With 
respect to facsimiles and for purposes of paragraph (a)(4)(iii)(A) of this section, the notice must 
be placed at either the top or bottom of the facsimile. 

(4)The term emergency purposes means calls made necessary in any situation affecting the health 
and safety of consumers. 

(5)The term established business relationship for purposes of telephone solicitations means a prior 
or existing relationship formed by a voluntary two-way communication between a person or entity 
and a residential subscriber with or without an exchange of consideration, on the basis of the 
subscriber's purchase or transaction with the entity within the eighteen (18) months immediately 
preceding the date of the telephone call or on the basis of the subscriber's inquiry or application 
regarding products or services offered by the entity within the three months immediately 
preceding the date of the call, which relationship has not been previously terminated by either 
party. 

(i)The subscriber's seller-specific do-not-call request, as set forth in paragraph (d)(3) of this 
section, terminates an established business relationship for purposes of telemarketing and 
telephone solicitation even if the subscriber continues to do business with the seller. 

(ii)The subscriber's established business relationship with a particular business entity does not 
extend to affiliated entities unless the subscriber would reasonably expect them to be included 
given the nature and type of goods or services offered by the affiliate and the identity of the 
affiliate. 

(6)The term established business relationship for purposes of paragraph (a)(4) of this section on 
the sending of facsimile advertisements means a prior or existing relationship formed by a 
voluntary two-way communication between a person or entity and a business or residential 
subscriber with or without an exchange of consideration, on the basis of an inquiry, application, 
purchase or transaction by the business or residential subscriber regarding products or services 
offered by such person or entity, which relationship has not been previously terminated by either 
party. 

(7)The term facsimile broadcaster means a person or entity that transmits messages to telephone 
facsimile machines on behalf of another person or entity for a fee. 
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(8)The term prior express written consent means an agreement, in writing, bearing the signature 
of the person called that clearly authorizes the seller to deliver or cause to be delivered to the 
person called advertisements or telemarketing messages using an automatic telephone dialing 
system or an artificial or prerecorded voice, and the telephone number to which the signatory 
authorizes such advertisements or telemarketing messages to be delivered. 

(i)The written agreement shall include a clear and conspicuous disclosure informing the person 
signing that: 

(A)By executing the agreement, such person authorizes the seller to deliver or cause to be 
delivered to the signatory telemarketing calls using an automatic telephone dialing system or an 
artificial or prerecorded voice; and 

(B)The person is not required to sign the agreement (directly or indirectly), or agree to enter into 
such an agreement as a condition of purchasing any property, goods, or services. 

(ii)The term "signature" shall include an electronic or digital form of signature, to the extent that 
such form of signature is recognized as a valid signature under applicable federal law or state 
contract law. 

(9)The term seller means the person or entity on whose behalf a telephone call or message is 
initiated for the purpose of encouraging the purchase or rental of, or investment in, property, 
goods, or services, which is transmitted to any person. 

(10)The term sender for purposes of paragraph (a)(4) of this section means the person or entity 
on whose behalf a facsimile unsolicited advertisement is sent or whose goods or services are 
advertised or promoted in the unsolicited advertisement. 

(11)The term telemarketer means the person or entity that initiates a telephone call or message 
for the purpose of encouraging the purchase or rental of, or investment in, property, goods, or 
services, which is transmitted to any person. 

(12)The term telemarketing means the initiation of a telephone call or message for the purpose of 
encouraging the purchase or rental of, or investment in, property, goods, or services, which is 
transmitted to any person. 

(13)The term telephone facsimile machine means equipment which has the capacity to transcribe 
text or images, or both, from paper into an electronic signal and to transmit that signal over a 
regular telephone line, or to transcribe text or images (or both) from an electronic signal received 
over a regular telephone line onto paper. 

(14)The term telephone solicitation means the initiation of a telephone call or message for the 
purpose of encouraging the purchase or rental of, or investment in, property, goods, or services, 
which is transmitted to any person, but such term does not include a call or message: 

(i)To any person with that person's prior express invitation or permission; 

(ii)To any person with whom the caller has an established business relationship; or 

(iii)By or on behalf of a tax-exempt nonprofit organization. 

(15)The term unsolicited advertisement means any material advertising the commercial 
availability or quality of any property, goods, or services which is transmitted to any person 
without that person's prior express invitation or permission, in writing or otherwise. 
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(16)The term personal relationship means any family member, friend, or acquaintance of the 
telemarketer making the call. 

(g)Beginning January 1, 2004, common carriers shall: 

(1)When providing local exchange service, provide an annual notice, via an insert in the 
subscriber's bill, of the right to give or revoke a notification of an objection to receiving telephone 
solicitations pursuant to the national do-not-call database maintained by the federal government 
and the methods by which such rights may be exercised by the subscriber. The notice must be 
clear and conspicuous and include, at a minimum, the Internet address and toll-free number that 
residential telephone subscribers may use to register on the national database. 

(2)When providing service to any person or entity for the purpose of making telephone 
solicitations, make a one-time notification to such person or entity of the national do-not-call 
requirements, including, at a minimum, citation to 47 CFR 64.1200 and 16 CFR 310. Failure to 
receive such notification will not serve as a defense to any person or entity making telephone 
solicitations from violations of this section. 

(h)The administrator of the national do-not-call registry that is maintained by the federal 
government shall make the telephone numbers in the database available to the States so that a 
State may use the telephone numbers that relate to such State as part of any database, list or listing 
system maintained by such State for the regulation of telephone solicitations. 

(i)[Reserved] 

(j)[Reserved] 

(k)Voice service providers may block calls so that they do not reach a called party as follows: 

(1)A provider may block a voice call when the subscriber to which the originating number is 
assigned has requested that calls purporting to originate from that number be blocked because the 
number is used for inbound calls only. 

(2)A provider may block a voice call purporting to originate from any of the following: 

(i)A North American Numbering Plan number that is not valid; 

(ii)A valid North American Numbering Plan number that is not allocated to a provider by the 
North American Numbering Plan Administrator or the Pooling Administrator; and 

(iii)A valid North American Numbering Plan number that is allocated to a provider by the North 
American Numbering Plan Administrator or Pooling Administrator, but is unused, so long as the 
provider blocking the calls is the allocatee of the number and confirms that the number is unused 
or has obtained verification from the allocatee that the number is unused at the time of the 
blocking. 

(3)A provider may not block a voice call under paragraph (k)(1) or (2) of this section if the call 
is an emergency call placed to 911. 

(4)For purposes of this subsection, a provider may rely on Caller ID information to determine the 
purported originating number without regard to whether the call in fact originated from that 
number. 
 (Approved by the Office of Management and Budget under control number 3060-0519.) 
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Statutory Authority 
 
 

AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  

47 U.S.C. 154, 202, 225, 251(e), 254(k), 403(b)(2)(B), (c), 616, 620, Pub. L. 104-104, 110 Stat. 
56. Interpret or apply 47 U.S.C. 201, 202, 218, 222, 225, 226, 227, 228, 251(e), 254(k), 616, 620, 
and the Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. 112-96, unless otherwise 
noted. 

History 
  

 
[57 FR 48335, Oct. 23, 1992; 57 FR 53293, Nov. 9, 1992; 60 FR 42069, Aug. 15, 1995; 68 FR 
44144, 44177, July 25, 2003; 68 FR 50978, Aug. 25, 2003; 68 FR 56764, Oct. 1, 2003; 68 FR 
59130, 59131, Oct. 14, 2003; 69 FR 60311, 60316, Oct. 8, 2004; 69 FR 62816, Oct. 28, 2004; 69 
FR 78339, Dec. 30, 2004; 70 FR 19330, 19337, Apr. 13, 2005; 70 FR 37705, June 30, 2005; 70 
FR 75070, Dec. 19, 2005; 71 FR 25967, 25977, May 3, 2006; 71 FR 42297, July 26, 2006; 71 FR 
56893, Sept. 28, 2006; 71 FR 75122, Dec. 14, 2006; 73 FR 40183, 40185, July 14, 2008; 73 FR 
67419, Nov. 14, 2008; 77 FR 34233, 34246, June 11, 2012; 77 FR 63240, Oct. 16, 2012, as 
corrected at 77 FR 66935, Nov. 8, 2012; 83 FR 1566, 1577, Jan. 12, 2018] 
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29 FCC Rcd 3432; 2014 FCC LEXIS 1072; 59 Comm. Reg. (P & F) 1509 

Federal Communications Commission 

 March 27, 2014, Released; March 27, 2014, Adopted 

CG Docket No. 02-278  

Release No. FCC 14-32 
 

Reporter 
29 FCC Rcd 3432 *; 2014 FCC LEXIS 1072 **; 59 Comm. Reg. (P & F) 1509 

 
In the Matter of Cargo Airline Association Petition for Expedited Declaratory Ruling; Rules 
and Regulations Implementing the Telephone Consumer Protection Act of 1991 
  

Subsequent History: 

Modified by In re Cargo Airline Ass'n, 29 F.C.C.R. 5056, 2014 FCC LEXIS 1647 (F.C.C., 2014) 

Prior History: 

In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act of 
1991, 17 F.C.C.R. 17459, 2002 FCC LEXIS 4578 (F.C.C., 2002) 

Core Terms 
 

notification, consumer, package, delivery, wireless, telephone, exempt, delivery company, opt-
out, message, phone, residential, text message, autodialed, prerecord, recipient, signature, 
privacy, ex parte, opt out, notice, cargo, telemarket, unwanted, clarify, dial, expedite, reply, theft 

Action 
 
 

 [**1]  ORDER 

Panel: By the Commission: Commissioner O'Rielly concurring and issuing a separate statement 

Opinion By: DORTCH 

Opinion 
 
 

 [*3432]   I. INTRODUCTION 
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1. The Telephone Consumer Protection Act  (TCPA) 1 protects consumers  from unwanted  voice 
calls and texts that are made with autodialers  and with prerecorded   messages.  The TCPA and 
our rules help consumers  avoid unwanted  communications that can represent annoying 
intrusions into daily life and, in some cases, can cost them financially. Congress gave the 
Commission the authority to exclude from the TCPA's prohibitions calls and texts that are not 
charged to the called party, with conditions to minimize any harm to consumer   privacy.  2 In this 
Order, we use that authority to allow package   delivery  companies to alert wireless   consumers  
about their packages,  as long as consumers  are not charged and may easily opt  out of future 
messages  if they wish, among other pro-consumer conditions. By granting the request of the 
Cargo Airline Association (CAA) 3 to the extent noted in this Order, we pave the way for wireless   
consumers  to receive package   delivery   notifications  that we expect, based on their popularity 
with residential  4 consumers,  will be welcome [**2]  both as a convenience and as a way to 
guard against package   theft.  

II. BACKGROUND 

A. The Telephone Consumer Protection Act  

2. In 1991, Congress enacted the TCPA in an effort to address certain practices thought to be an 
invasion of consumer   privacy  and a risk to public safety. 5 In relevant part, the TCPA and our 
implementing rules prohibit the use of an artificial or prerecorded  voice or an automatic telephone  
dialing system (autodialer)  to make any non-emergency calls without prior express consent  to 
any telephone   [*3433]  number  assigned to cellular telephone  [**3]  services. 6 Section 227 of 
the Act defines "automatic telephone  dialing system" as "equipment which has the capacity--(A) 
to store or produce telephone  numbers to be called, using a random or sequential number 
generator; and (B) to dial such numbers." 7 The Commission has concluded that the TCPA's 
protections encompass both voice calls and text messages,  including short message  service 

                                                      

1  Codified as  47 U.S.C. § 227. 

2  See  47 U.S.C. § 227(b)(2)(C). 

3  See Cargo Airline Association, Petition for Expedited Declaratory Ruling and Clarification, CG 
Docket No. 02-278 (filed Aug. 17, 2012) (Petition). 
4  We use "residential"  to mean "residential  wireline" consumers  for purposes of this order, and 
to be consistent with the TCPA's terminology. 

5  See  47 U.S.C. § 227. 

6  See  47 U.S.C. § 227(b)(1)(A)(iii); 47 C.F.R. § 64.1200(a)(1)(iii). 

7  47 U.S.C. § 227(a)(1); see also  47 C.F.R. § 64.1200(f)(2) ("The terms automatic telephone  
dialing system and autodialer  mean equipment which has the capacity to store or produce 
telephone  numbers to be called using a random or sequential number generator and to dial such 
numbers."). 
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(SMS) calls, if the call is made to a telephone number  assigned to such service. 8 Section 
227(b)(2)(C) authorizes the Commission to exempt  from this provision calls to a number assigned 
to a wireless  service that are not charged to the consumer,  subject to conditions the Commission 
may prescribe to protect consumers'   privacy  rights. 9  

B. The CAA Petition 

3. On August 17, 2012, CAA filed its Petition seeking clarification of the TCPA as it applies to 
autodialed  or prerecorded   package   delivery   notification  calls made to consumers'   wireless 
telephone  numbers. According to its Petition, CAA's member companies deliver packages  on 
behalf of a large number of companies and individuals. 10 CAA's membership currently provides 
delivery   notifications  to consumers'   residential   phones,  which is permissible without 
consumer  consent under the TCPA, and seeks to do the same to consumers'   wireless   phones,  
either by voice [**5]  or text. 11 CAA argues that the increased use of wireless   phones  as many 
consumers'  primary or exclusive phone  necessitates this clarification. 12  

4. CAA states that package   delivery  companies generally do not have any contact with a 
recipient  until a package  is shipped and that it would be impossible, given the volume of daily 
package   deliveries,  to manually dial each delivery   notification  call to wireless   phone  numbers 
or to obtain prior express consent  from each package   recipient  before notifying the recipient  
on his or her phone.  13 CAA also argues that delivery   notifications  benefit consumers  because 
they significantly reduce package   theft  from front porches and building lobbies. 14 One of CAA's 
members reports that when a signature  is required for a delivery,  pre-delivery notification  calls 
to consumers'   residential   phones  improves the likelihood of a successful delivery  by 30 

                                                      

8  See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Report and Order, CG Docket No. 02-278, 18 FCC Rcd 14014, 14115, para. 165 (2003) (2003 
TCPA Order); see also Satterfield v. Simon & Schuster, Inc., 569 F.3d 946 (9th Cir. 2009) (noting 
that text messaging is a form of communication used primarily between telephones  and is 
therefore consistent with the definition of a "call"). 

9  47 U.S.C. § 227(b)(2)(C). 

10  See Petition at 2. 

11  Id. at 1-2, 8-9. 
12  See id. at 8-9. 
13  See id. at 5. 

14  See id. at 2. 
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percent. 15 CAA also states [**6]  that consumers  rarely opt-out  of notifications  to residential   
phones.  16  

5. CAA states that package   delivery   notifications  do not contain telemarketing,  
solicitation,  [*3434]  or advertising, or raise other TCPA concerns. 17 CAA asserts that the 
notifications  its members currently provide to residential  numbers provide "sufficient details to 
help package   recipients  know what is required for delivery,  when to expect delivery,  and how 
to follow-up with the delivery  company." Examples of the specific information contained in the 
package   delivery   notifications  include the expected date and time of delivery,  the tracking 
number, the delivery  company's toll-free telephone number  and web address for customer 
service, whether [**7]  a signature  is required, and how to opt  out of future notifications.  If a 
package  can be picked up by the consumer  at a delivery  company's facility, the notification  will 
include that facility's address and hours of operation. CAA members would provide the same 
information in package   delivery   notifications  via voice or text message  to wireless  numbers 
if this petition is granted. 18  

6. CAA maintains that in the case of package   delivery,  where the package  sender initiates 
shipment and provides all of the recipient's  necessary contact information, the delivery  company 
should be able to rely upon representations from the package  sender that a package   recipient  
consents to receiving notifications  about that package.  19 CAA requests that the Commission 
clarify  that for informational calls related to package   delivery  via voice or text messages  to 
wireless  numbers, which can permissibly [**8]  be made using an autodialer  under the TCPA 
with the called party's oral prior express consent,  the package   delivery  company can rely upon 
a representation by a package  sender that it has obtained the requisite consent from the consumer.  
20  

7. In the alternative, CAA asks the Commission to declare that package   delivery   notifications  
are exempt  from the TCPA's restrictions on autodialed  and prerecorded  calls and messages  to 
wireless telephone  numbers. 21 The TCPA authorizes the Commission "by rule or order" to 
exempt,  from the restriction on autodialed  and prerecorded  calls and messages  to wireless 
telephone  numbers, such calls and messages  "that are not charged to the called party, subject to 
such conditions as the Commission may prescribe as necessary in the interest of the privacy  rights 

                                                      

15  See id. at 3. 
16  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 2 (Feb. 27, 2013). CAA 
states that the information available shows an opt-out  rate of less than 0.5 percent for residential  
consumers.  

17  See Petition at 7. 

18  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 2 (Feb. 27, 2013). 
19  See Petition at 4-5. 
20  See id. at 4. 

21  See id. at 6. 
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the provision is intended to protect." 22 CAA asserts that the Commission should recognize the 
public interest in receiving time-sensitive package   notifications  [**9]  and issue a declaratory 
ruling clarifying that these notifications  made through autodialed  and prerecorded  calls and 
messages  are not restricted by the TCPA. 23 Subsequent to filing its Petition, CAA more fully 
described this alternative request, and proposed conditions to satisfy the TCPA. In its ex parte 
filings, CAA clarifies  that it has requested an exemption  for non-telemarketing wireless   package   
delivery   notifications  that are not charged to the called party utilizing several options available 
to send free-to-end-user text messages  to wireless telephone  numbers that work with all four 
nationwide wireless  carriers. 24 The Commission has not previously exercised its authority under 
the statutory exemption  provision. 25  

 [*3435]  8. The Commission sought comment on the issues raised in CAA's Petition. 26 Five 
parties commented, including two individuals. 27 The Commission later sought comment on 
CAA's ex parte presentation 28 focusing on its alternative argument that the Commission should 
exempt  its free-to-end-user text messages.  We received two comments supporting the request, 
one comment opposing the request, and one comment that asks the Commission to grant the 
intermediary consent request. 29  

 [**11]  

III. DISCUSSION 

                                                      

22  See  47 U.S.C. § 227(b)(2)(C). 
23  See Petition at 7. 

24  See id. 
25  In 1992, the Commission concluded that cellular carriers need not obtain additional consent 
from their cellular subscribers  prior to initiating autodialed  or prerecorded  calls for which the 
cellular subscriber  is not charged. Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, CC Docket No. 92-90, Report and Order, 7 FCC Rcd 8752, 8774, para. 
45 (1992) (1992 TCPA Order). Congress, however, added the Section 227(b)(2)(C) exemption  
provision to the statute after this 1992 Commission ruling. See Telephone  Disclosure and Dispute 
Resolution Act, Pub. L. No. 102-556, 106 Stat 4181 (1992). 

26  See Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Declaratory 
Rulemaking from Cargo Airlines Association, CG Docket No. 02-278, Public Notice, 27 FCC Rcd 
13018 (CGB 2012). 

27  See App. 

28  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278 (Nov. 19, 2013). 

29  See Consumer and Governmental Affairs Bureau Seeks Comment on Revised TCPA Exemption 
Proposal From Cargo Airlines Association, CG Docket No. 02-278, Public Notice, DA 13-2312 
(Dec. 3, 2013). 
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9. We grant CAA's request to exempt  its proposed free-to-end-user notifications  to consumers'   
wireless   phones,  subject to certain conditions. 30 We find that CAA has identified means to 
ensure the notifications  are not charged to consumers,  and a set of conditions on the notifications  
that, with the modifications we describe here, are consistent with the TCPA's privacy  goals. 

10. At the outset, we address two threshold matters. First, we note that CAA does not dispute that 
the TCPA's restrictions on the use of autodialers  and prerecorded   messages  apply to the 
notifications  at issue. Instead, it requests that the Commission either grant an exemption  from 
that requirement or clarify  the consumer  consent requirement in this context. 31 Because we grant 
CAA's exemption  request, we do not reach its request that we clarify  that it may rely on consumer  
consent to receive delivery   notifications  [**12]  obtained via a third party. Accordingly, we 
dismiss the latter request without prejudice. 

11. Second, we find that we may make a determination about our exemption  authority in an order, 
without rulemaking, because the TCPA provides us the authority to exempt  such calls and 
messages  by "rule or order." No party challenges this proposition. We further find that in granting 
the Commission authority to exempt  these notifications  from the TCPA's restrictions, Congress 
gave us authority to exempt  them by order from our implementing rules as well. We note that 
our rules closely track the TCPA's requirements, 32 and that no commenter opposes the conclusion 
that continuing to subject these notifications  to the rules would give the exemption  little effect. 
33  

12. Turning to the merits, we first find that CAA has shown that its members are capable of 
satisfying the first part of our section 227(b)(2)(C) inquiry -- that its proposed package   
delivery    [*3436]   notifications  will "not [be] charged to the called party." 34 CAA states that 
its members are capable of providing notifications  that are not charged to consumers  by, among 
other options, using third-party solutions that can be used for subscribers  of the four nationwide 

                                                      

30  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 1-3 (Nov. 19, 2013). 

31  See Petition at 4. 

32  Specifically, the requirements in 47 C.F.R. § 64.1200(a)(1)(iii) closely track those in 47 U.S.C. 
§ 227(b)(1)(A)(iii). See also In the Matter of The Telephone Consumer Protection Act of 1991, CC 
Docket No. 92-90, Notice of Proposed Rulemaking, 7 FCC Rcd at 2736, at 2737 para. 8. (1992) 
(noting that the proposed rules "follow closely the language of the TCPA"); 1992 TCPA Order, 7 
FCC Rcd at 8754-55, para. 5 (noting that the Commission adopted the rules "as proposed"). 

33  The Commission may waive its rules for good cause. 47 C.F.R. § 1.3. To the extent it is 
necessary to do so in light of the statutory exemption  granted herein, we find good cause exists to 
waive the corresponding requirements contained in section 64.1200(a)(1)(iii) of our rules, 47 
C.F.R. § 64.1200(a)(1)(iii), to the same extent and on the same conditions as the exemption  
granted herein. 

34  47 U.S.C. § 227(b)(2)(C). 
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wireless  carriers. 35 CAA states that it is working with other carriers toward similar capability. 36 
We clarify  that we interpret the TCPA's "no charge" requirement to preclude exempting 
notifications  that count against the recipient's  plan [**14]  minutes or texts. 37  

13. Next, we find that CAA's proposed conditions, with slight modification, will protect 
consumers'   privacy  interests. CAA proposes seven conditions, 38 and we adopt four of them 
without modification. We adopt the remaining three with modest, but important, changes essential 
to the protection of consumers'   privacy  [**15]  interests. We note that these conditions are 
message-specific, and that a delivery  company may not claim this exemption  for any text that is 
charged to the called party or fails to meet the conditions outlined in this Order. Likewise, a 
delivery  company will be liable only for messages  that are not subject to this exemption,  and 
will not be liable for any message  that is not charged to the called party and is compliant with 
the stated conditions. 39 Finally, we note that the Commission has the discretion under the 
Communications Act to initiate enforcement actions 40 regarding delivery  companies that send 
non-consensual notifications  to wireless  numbers that are charged to the called party or do not 
comply with the conditions outlined in this Order. 

14. First, CAA proposes that package   delivery  companies seek to minimize the number of 
delivery   notifications  and states that only one notification  "should" be sent per package.  41 As 
proposed, this condition could result in consumers  receiving multiple notifications  before any 
opt-out  election is implemented. We recognize that the TCPA is intended to protect against 
multiple, unwanted   notifications  to a wireless   phone  that intrudes on the privacy  interests of 
consumers.  At the same time, while the record indicates that a single notification  improves the 
odds of a successful delivery  when a signature  is required, more than one delivery  attempt 
and/or notification  may still be necessary to achieve a successful delivery.  42 We also believe 

                                                      

35  See CAA Ex Parte Presentation, CG Docket No. 02-278, at 2 (Nov. 19, 2013). 

36  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 2 (Jan. 10, 2014) 

37  See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Report and Order, CG Docket No. 02-278 27 FCC Rcd 1830, 1840 para. 25 (2012) (stating that 
"the costs of receiving autodialed  or prerecorded  telemarketing  calls to wireless  numbers often 
rests with the wireless  subscriber,  even in cases where the amount of time consumed by the calls 
is deducted from a bucket of minutes"). 

38  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 1-3 (Nov. 19, 2013). 
39  In other words, failing to comply with a condition with respect to one call does not affect the 
exemption  for any other call; loss of exempt-status applies on an individual-text-by-individual-
text basis. 

40  See 47 U.S.C. § 503. 

41  See id. at 2. 

42  See Petition at 3 (for packages  requiring a signature,  pre-delivery notification  to residential  
phone  improves odds of successful delivery  by 30%). 
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that deliveries  requiring a signature  often may have some sensitivity, such as particularly 
valuable items being delivered to a residence or important business or legal documents, and that 
such sensitivity may not attach as frequently to deliveries  not requiring a signature.  

15. Balancing these considerations, we modify CAA's proposed condition so that no more than 
one notification  may be sent to a consumer  for each package,  except that one additional 
notification  may be sent to a consumer  for each of the following two attempts 43 to obtain the 
recipient's   signature    [*3437]  when the signatory was not available to sign for the package  on 
the previous delivery  attempt. 44 Thus, a consumer  who has not provided prior express consent  
may be sent no more than one notification  to a wireless telephone  number for packages  not 
requiring a signature  for delivery  and no more than three such notifications  in total for deliveries  
requiring a signature.  

16. Second,  [**18]  CAA proposes that each package   delivery   notification  must include 
information enabling a consumer  to opt  out of future delivery   notifications.  CAA describes the 
mechanics of the opt-out  mechanism for voice calls answered  by a live person and for text 
messages.  According to CAA, calls answered  by a consumer  must provide an opportunity to 
opt  out by voice or by pressing a key, while texts must include the ability for a consumer  to opt-
out  by sending "STOP" in a reply text. While we agree that it is necessary to ensure that each 
notification  includes opt-out  information, CAA fails to address situations in which a voicemail 
message  is left for a consumer.  In such cases, the consumer  can neither opt  out by voice or by 
pressing a key during the call nor by sending a reply text. Therefore, consistent with CAA's 
proposal that each notification  must include opt-out  information, we adopt a condition that, in 
addition to the voice and key-press options CAA proposed, each voice notification  must include 
a toll-free number that the consumer  can call to opt  out of future package   delivery   notifications.  
45  

17. Third, CAA proposes that package   delivery  companies must honor opt-out  requests, but 
does not specify a time within which the opt-out  request must be honored. 46 Without a 
requirement that opt-out  requests be honored within a reasonable time,   consumer   opt-out  
requests may not be implemented for an extended period of time, potentially subjecting 
consumers  to multiple, unwanted   package   delivery   notification  calls contrary to the privacy  
interests that the TCPA is intended to protect. In the absence of a specific proposal in the record, 

                                                      

43  At least one major member of the delivery  industry, UPS, typically makes three delivery  
attempts. See http://www.ups.com/content/us/en/resources/service/infonotice.html (last visited 
March 4, 2014). 

44  There must, of course, be no charge to the consumer  for such subsequent notifications.  See 
para. 21, infra. 

45  This approach is consistent with the Commission's rules for consumer  opt  out of prerecorded  
telemarketing  calls. See 47 C.F.R. § 64.1200(b)(3) (requiring, among other things, that 
prerecorded  telemarketing  messages  left as a voicemail provide a toll-free call-back number for 
opt-out  purposes). 
46  No commenter proposes a timeframe either. 
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we look to our rules and orders for an analogous situation for guidance. Our TCPA rules regarding 
telemarketing  calls require that telemarketers maintain a company-specific do-not-call list and 
that companies honor do-not-call requests "within a reasonable time  from the date such request 
is made" but "may not exceed thirty days from the date of such request." 47 We adopt the same 
requirement for the package   delivery   notifications  at issue here. We believe that this 
requirement, as it does in the context of telemarketing  calls, adequately protects consumers  from 
unwanted  calls while allowing package   delivery  companies a reasonable time  in which 
to [**20]  implement opt-out  elections. 48  

18. To summarize, we adopt the following conditions for each text message  utilizing the 
exemption  we grant today: 
1) a notification  must be sent, if at all, only to the telephone number  for the package  recipient;  
2) notifications  must identify the name of the delivery  company and include contact information 
for the delivery  company; 
3) notifications  must not include any telemarketing,  solicitation, or advertising content; 
4) voice call and text message  notifications  must be concise, generally one minute or less in 
length for voice calls and one message  of 160 characters or less in length for text messages;  

5) delivery  companies shall send only one notification  (whether by voice call or text message)  
per package,  except that one additional notification  may be sent to a consumer  for each of 
the  [*3438]  following two attempts to obtain the recipient's  signature  [**21]  when the 
signatory was not available to sign for the package  on the previous delivery  attempt; 
6) delivery  companies relying on this exemption  must offer parties the ability to opt  out of 
receiving future delivery  notification  calls and messages  and must honor the opt-out  requests 
within a reasonable time  from the date such request is made, not to exceed thirty days; and, 
7) each notification  must include information on how to opt  out of future delivery   notifications;  
voice call notifications  that could be answered  by a live person must include an automated, 
interactive voice- and/or key press-activated opt-out  mechanism that enables the called person to 
make an opt-out  request prior to terminating the call; voice call notifications  that could be 
answered  by an answering machine or voice mail service must include a toll-free number that 
the consumer  can call to opt  out of future package   delivery   notifications;  text notifications  
must include the ability for the recipient  to opt  out by replying "STOP." 

19. Apart from consumers  not being charged for the notifications  and the conditions to ensure 
consumers'   privacy  rights are protected, we find that these notifications  are the [**22]  types 
of normal, expected communications the TCPA was not designed to hinder, thus further 
persuading us that an exemption  is warranted. 49 We believe that consumers  generally desire, 
expect, and benefit from, package   delivery   notifications.  Commenter GroupMe supports this 
                                                      

47  47 C.F.R. § 64.1200(d)(3). 

48  Id. 

49  Cf., e.g., H.R. Rep. 102-317 at 17 (1991) ("[t]he restriction...does not apply when the called 
party has provided the telephone number  of such a line to the caller for use in normal business 
communications."). 
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position and argues that package   delivery   notifications  are communications that consumers  
wish to receive. 50  

20. Our conclusions are supported by evidence of residential   consumers'  experience, who 
already receive these notifications  and have not complained to us that they are unwanted.  51 The 
record provides no reason to question CAA's assertion that they would be just as welcomed by 
consumers  on their wireless   phones.  CAA states that such notifications  help to reduce 
package  [**23]   theft,  which has been a significant concern for its members and their customers. 
52 Further, CAA reports that 61 percent of residential   consumers  who missed a delivery  
requiring a signature  did not know when to expect the delivery  and, in instances where a 
signature  is required, pre-delivery notification  calls to consumers'   residential   phones  improves 
the likelihood of a successful delivery  by 30 percent. 53 CAA asserts that its members can already 
notify residential   consumers  about deliveries  and that wireless   consumers  should be able to 
receive the same services. 54 As noted by CAA, there is a growing trend toward wireless-only 
households, 55 and the Commission's analysis of wireless  data demonstrates that the number of 
adults who rely exclusively on mobile wireless  for voice service has increased significantly in 
recent years to approximately 32.3 percent in the second half of 2011, compared to 27.8 percent 
of all adults in the  [*3439]  second half of 2010 and 22.9 percent in the second half 2009. 56 We 
are therefore persuaded that consumers  who provide a wireless telephone  number as their contact 
number will enjoy similar benefits. 

21. Our grant, to the extent indicated herein, of CAA's petition is limited to package  delivery  
notifications  to consumers'  wireless  phones  either by voice or text and only applies so long as 
those calls are not charged to the consumer  recipient,  including not being counted against the 
consumer's  plan limits on minutes or texts, and comply with the conditions we adopt today. In 

                                                      
50  Reply Comments of GroupMe at 4-5. 
51  Between January 1, 2012 and December 31, 2013, the Commission received no complaints 
regarding legitimate notification  calls to residential   phones,  and only one to a mobile phone.  
The complaints we did receive were from consumers  concerned about calls from scammers that 
appear to be posing as package   delivery  companies. We also received one complaint from a 
wireless   consumer,  but regarding delivery  of a package  to another consumer  at an address over 
100 miles away.<51> 

52  Package   theft  at residences is a significant factor in seeking this exemption.   See Petition at 
2-3, nn.6-8 (citing reports of package   theft) . 

53  See Petition at 3. 
54  See CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 11 (Feb. 6, 2013). 

55  See Petition at 8-9; CAA Notice of Ex Parte Presentation, CG Docket No. 02-278, at 11 (Feb. 
6, 2013). 

56  See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 
Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, 
Including Commercial Mobile Services, WT Docket 11-186, 28 FCC Rcd 3700, 3725 (2013). 
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addition to the limited context [**25]  within which package  delivery  companies will be making 
autodialed  or prerecorded  package  delivery  notification  calls to consumers'  wireless  numbers, 
the conditions adopted herein to protect consumers'  privacy  interests are critical to our exercise 
of our statutory authority to grant an exemption.  Taken as a whole, we find that these conditions 
simultaneously fulfill our statutory obligation to protect consumers'  privacy  interest in avoiding 
unwanted  calls while allowing package  delivery  companies a reasonable time  in which to 
implement opt-out  elections. We clarify  that, as required by the statute, except in an emergency 
or with the prior express consent  of the consumer,  any party who sends an autodialed  or 
prerecorded  package  delivery  notification  to a wireless  number that is not in full conformance 
with the requirements we adopt today may not take advantage of this exemption  and risks 
violating the TCPA. 

IV. ORDERING CLAUSES 

22. For the reasons stated above, IT IS ORDERED, pursuant to sections 4(i), 4(j) and 227 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), 227, and sections 1.2 and 
64.1200 of the Commission's Rules, 47 [**26]  C.F.R. §§ 1.2, 64.1200 that the Petition for 
Expedited Declaratory Ruling filed by Cargo Airline Association on August 17, 2012 IS 
GRANTED IN PART and IS OTHERWISE DISMISSED to the extent indicated herein. 

23. IT IS FURTHER ORDERED that this Order shall be effective upon publication in the Federal 
Register. 

Marlene H. Dortch 

Secretary 

Concur By: O'RIELLY 

Concur: 

 [*3441contd]  
[EDITOR'S NOTE: The page numbers of this document may appear to be out of sequence; 
however, this pagination accurately reflects the pagination of the original published document.] 

CONCURRING STATEMENT OF COMMISSIONER MICHAEL O'RIELLY 

Re: Cargo Airline Association Petition for Expedited Declaratory Ruling; Rules and Regulations 
Implementing the Telephone Consumer Protection Act  of 1991; CG Docket No. 02-278 

Re: GroupMe, Inc./Skype Communications S.A.R.L Petition for Expedited Declaratory Ruling; 
Rules and Regulations Implementing the Telephone Consumer Protection Act  of 1991; CG 
Docket No. 02-278 

I concur with these two items because of the good that they accomplish. They will provide much 
needed clarity in an area where uncertainty can inhibit legitimate businesses from offering 
consumer-friendly applications and services, and can breed litigation. They will also directly 
benefit consumers  by enabling them to receive package  delivery  notifications  they want and 
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expect, and by ensuring [**27]  that they can take advantage of a service that helps connect groups 
of friends, families, and colleagues. 

My only hesitation is on the applicability of the TCPA to text messages.  The TCPA was enacted 
in 1991 -- before the first text message  was ever sent. I was not at the Commission when it 
decided that the TCPA does apply to text messages,  and I may have approached it differently. It 
would have been better if the Commission had gone back to Congress for clear guidance on the 
issue. I will look for opportunities, like the ones presented here, to ensure that our rules do not 
stand in the way of innovation and certainty that benefits consumers  and businesses alike. 

Appendix 
 
 

 [*3440contd]  
[EDITOR'S NOTE: The page numbers of this document may appear to be out of sequence; 
however, this pagination accurately reflects the pagination of the original published document.] 

APPENDIX 

List of Commenters 

Commenter Abbreviation 
Airlines for America (filed by Counsel Doug Mullen) A4A 
GroupMe GroupMe 
Gerald Roylance  
Joe Shields  
  
Reply Commenters  
American Bankers Association ABA 
Steward Abramson  
Robert Biggerstaff  
Cargo Airlines Association CAA 

 [**28]  
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29 FCC Rcd 3442; 2014 FCC LEXIS 1073; 59 Comm. Reg. (P & F) 1554 

Federal Communications Commission 

 March 27, 2014, Released; March 27, 2014, Adopted 

CG Docket No. 02-278  

Release No. FCC 14-33 
 

Reporter 
29 FCC Rcd 3442 *; 2014 FCC LEXIS 1073 **; 59 Comm. Reg. (P & F) 1554 

 
In the Matter of GroupMe, Inc./Skype Communications S.A.R.L Petition for Expedited 
Declaratory Ruling; Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991 
  

Prior History: 

In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act of 
1991, 17 F.C.C.R. 17459, 2002 FCC LEXIS 4578 (F.C.C., 2002) 

Core Terms 
 

consumer, express consent, intermediary, autodialed, text message, telephone, caller, prerecord, 
convey, consumer protection, message, wireless, reply, non-telemarketing, group member, 
clarification, expedite, user, wireless telephone, clarify, sender, shield 

Action 
 
 

 [**1]  DECLARATORY RULING 

Panel: By the Commission: Commissioner O'Rielly concurring and issuing a separate statement 

Opinion 
 
 

 [*3442]   I. INTRODUCTION 

1. The Telephone Consumer Protection Act  (TCPA) 1 protects consumers  from unwanted calls 
and texts that are made with autodialers  and with prerecorded   messages.  The TCPA and our 

                                                      

1  Codified as 47 U.S.C. § 227. 
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rules help consumers  avoid unwanted communications that can represent annoying intrusions 
into daily life and, in some cases, can cost them financially. At the same time, our goal is to make 
sure the TCPA is not interpreted to inhibit communications consumers  may want and that do not 
implicate the harms TCPA was designed to prevent. With this decision, we address one such case. 
We clarify  that text-based social networks may send administrative texts confirming consumers'  
interest in joining such groups without violating the TCPA because, when consumers  give 
express consent  to participate in the group, they are the types of expected and desired  
communications TCPA was not designed to prohibit, even when that consent is conveyed  to the 
text-based social network by an intermediary.  To ensure that the TCPA's consumer protection  
goals are not circumvented, we emphasize that social [**2]  networks that rely on third-party 
representations regarding consent remain liable for TCPA violations when a consumer's  consent 
was not obtained. We make these clarifications  and grant to the extent indicated herein a request 
by GroupMe, Inc./Skype Communications S.A.R.L (GroupMe), as modified. 2  

 [**3]  

 [*3443]   II. BACKGROUND 

2. In 1991, Congress enacted the TCPA in an effort to address certain practices thought to be an 
invasion of consumer  privacy and a risk to public safety. 3 In relevant part, the TCPA and the 
Commission's implementing  rules prohibit the use of an artificial or prerecorded  voice or an 
automatic telephone  dialing system to make a non-emergency call without prior express consent  
to, among others, any telephone number   assigned  to cellular telephone  services. 44 In the 2003 
TCPA Order, the Commission concluded that the TCPA's protections encompass both voice calls 

                                                      

2  See GroupMe, Inc., Petition for Expedited Declaratory Ruling and Clarification,  CG Docket No. 
02-278 (filed Mar. 1, 2012) (Petition). GroupMe originally sought resolution of two issues, but 
we read two subsequent letters as narrowing its request to the single issue we address in this order. 
See Letter from Ronald W. Del Sesto, Jr., Counsel to GroupMe, to Marlene Dortch, Secretary, 
FCC, CG Docket No. 02-278, at 1 (filed Jan. 15, 2014) (Modified Request); Letter from Ronald 
W. Del Sesto, Jr., Counsel to GroupMe, to Marlene H. Dortch, Secretary, FCC, CG Docket No. 
02-278, at 1 (filed Mar. 4, 2014) ("Given that many [other] parties seek clarification  regarding 
the question of what constitutes an ATDS under the TCPA . . . GroupMe requests that the 
Commission clarify  the intermediary  consent issue as presented in the GroupMe Petition."). 
Based on GroupMe's narrowed request and at our discretion, we make no finding as to whether it 
uses an autodialer  to send the messages  at issue and dismiss that portion of GroupMe's original 
request without prejudice. Our finding that GroupMe may rely on consent provided through an 
intermediary  as described herein applies when it does use an autodialer.  If, on the other hand, it 
does not use an autodialer  to send the text messages  at issue, the TCPA's protections, including 
the requirement to obtain consumers'  prior express consent,  are not triggered. 

3  See  47 U.S.C. § 227. 

4  Id. § 227(b)(1)(A)(iii); 47 C.F.R. § 64.1200(a)(1)(iii). 
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and text messages,  including short message  service (SMS) calls, if the autodialed  or prerecorded  
call is made to a telephone number   assigned  to such service. 5  

3. On March 1, 2012, GroupMe filed its Petition seeking clarification  of the TCPA as it applies 
to the type of group texting  service offered by GroupMe. 6 According to its Petition, GroupMe 
provides a free group text messaging service for groups of up to 50 members. 7 A user  who 
wishes to create a group using GroupMe's service must register with GroupMe and agree to its 
terms of service, which require the group creator  to represent that each individual added to the 
group has consented to be added and to receive text messages.  8 Once registered, the group creator  
provides GroupMe with the wireless telephone  numbers of the group members. 9 GroupMe then 
sends up to four text messages  to each group member, informing each member of information 
about the group creator,  the names of the individuals who comprise the group, the unique ten-
digit number GroupMe assigned  to the group, instructions on how to stop receiving text messages  
associated with the group, and instructions to download the free GroupMe app. 10 GroupMe 
allows users  to communicate either over their standard text messaging service or by using the 
GroupMe app, which uses a data connection and avoids texting  fees. 11  

4. GroupMe asks that the Commission clarify  that consent for certain calls under the TCPA may 
be given through intermediaries.  12 Currently, the Commission requires "some form of prior 
express consent  for autodialed  or prerecorded   non-telemarketing  calls to wireless  numbers" 
and "leaves it to the caller  to determine, when making an autodialed  or prerecorded   non-
telemarketing  call to a wireless  number, whether to rely on oral or written consent  in complying 

                                                      

5  See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG 
Docket No. 02-278, Report and Order, 18 FCC Rcd 14014, 14115, para. 165 (2003) (2003 TCPA 
Order); see also Satterfield v. Simon & Schuster, Inc., 569 F.3d 946 (9th Cir. 2009) (noting that 
text messaging is a form of communication used primarily between telephones  and is therefore 
consistent with the definition of a "call"). 

6  See Petition at 1. We note that GroupMe's Petition does not argue that it is not the "sender"  of 
the text messages  for purposes of the TCPA. See Petition at 6-7. We therefore do not address 
whether any other service provider is the "sender"  of any text (administrative or otherwise), raised 
in other pending petitions. See, e.g., Petition of YouMail, Inc. for Expedited Declaratory Ruling 
That YouMail's Service Does Not Violate the TCPA, CG Docket No. 02-278 (filed Apr. 22, 2013). 

7  Id. at 5; GroupMe Reply Comments at 5. 
8  Petition at 5. 

9  Id. 
10  Id. at 7. 
11  Id. at 4. 

12  Petition at 18, Modified Request at 1. 
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with the statutory consent  [*3444]  requirement." 13 GroupMe contends that in the case of non-
telemarketing  or informational text messages  prior express consent  should be allowed via an 
intermediary  because requiring a specific type of express consent  is unnecessarily burdensome 
for purely informational calls and texts, which is inconsistent with the TCPA's goals. 14 
Specifically, GroupMe requests that the Commission clarify  that for non-telemarketing  voice 
calls or text messages  to wireless  numbers,  [**6]  which can permissibly be made using an 
autodialer  under the TCPA with the consumer's  oral prior express consent,  the caller  can rely 
on a representation from an intermediary  that they have obtained the requisite consent from the 
consumer.  15  

5. The Commission issued a Public Notice seeking comment on GroupMe's petition. 16 Eighteen 
parties filed comments, including 10 individuals. 17 Commenters,  in general, are divided as to 
whether an intermediary  may only convey  consent that has been given by the consumer  or may 
give consent on behalf of the consumer.  

III. DISCUSSION 

6. We grant GroupMe's request to the extent indicated herein. Specifically, we clarify  that a 
consumer's  prior express consent  may be obtained through and conveyed  by an intermediary,  
such as the organizer  of a group using GroupMe's service. 

7. As a threshold matter, we find that the TCPA is ambiguous as to how a consumer's  consent to 
receive an autodialed  or prerecorded  non-emergency call should be obtained. While the TCPA 
plainly requires a caller  to obtain such consent, both the text of the TCPA and its legislative 
history 18 are silent on the method, including by whom, that must be done. Similarly, although the 
Commission has required written consent  for telemarketing calls, 19 neither the Commission's 
implementing  rules nor its orders require any specific method by which a caller  must obtain such 

                                                      

13  See Petition at 16 (citing Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1992, CG Docket No. 02-278, Report and Order, 27 FCC Rcd 1830, 1842 (2012) 
(2012 TCPA Order)). 

14  See Petition at 16-17. 
15  See id. at 18. 

16  See Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited 
Declaratory Ruling from GroupMe, Inc., CG Docket No. 02-278, Public Notice, 27 FCC Rcd 8257 
(2012). 

17  See Appendix. 

18  See, e.g., H.R. Rep. 102-317 1st Sess., 102nd Cong. (1991). 

19  2012 TCPA Order, 27 FCC Rcd at 1838. 
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prior express consent  for non-telemarketing  calls to wireless  phones. 20 We conclude therefore 
that the TCPA does not prohibit a caller,  such as GroupMe, from obtaining the consumer's  prior 
express consent  through an intermediary,  such as [**8]  the organizer  of a group using 
GroupMe's service. 

8. Because the TCPA is silent on how consumer  consent should be obtained, we exercise our 
discretion to interpret the requirement by looking to the consumer protection  policies and goals 
underlying the TCPA. Congress did not expect the TCPA to be a barrier to normal, expected, and 
desired  business communications. 21 To the extent that administrative texts GroupMe sends to 
group members  [*3445]  relate [**9]  to using and canceling GroupMe's group texting  service, 
22 we consider them to be normal business communications. We find it reasonable to conclude 
that such communications are expected and desired  by consumers  who have given their prior 
express consent  to participate in a GroupMe group and to receive such texts. 

9. We further conclude that allowing consent to be obtained [**10]  and conveyed  via 
intermediaries  in this context facilitates these normal, expected, and desired  business 
communications in a manner that preserves the intended protections of the TCPA. Because group 
organizers  already have an established association with the called parties and are required by 
GroupMe's terms of service to have obtained prior express consent  from all group members, the 
TCPA's goals of preventing unwanted calls of all types to wireless   consumers  and avoiding 
costs associated with those calls, as well as of protecting consumer  privacy are not negatively 
impacted. Further, while we are not convinced by commenters  who assert that obtaining consent 
directly from the recipient of a voice call or text message  to a wireless telephone  number is not 
possible in all instances, we agree that allowing intermediaries  to obtain and convey  consent in 
this case is efficient for a service such as GroupMe's without significantly diminishing the TCPA's 
consumer protection  goals underlying the prior express consent  requirement. 23 In addition, 
although GroupMe's service already is in operation, we have seen very few complaints out of 

                                                      

20  As stated in 2012, the TCPA and our rules require "some form of prior express consent  for 
autodialed  or prerecorded  non-telemarketing  calls to wireless  numbers" and "leave[] it to the 
caller  to determine, when making an autodialed  or prerecorded  non-telemarketing  call to a 
wireless  number, whether to rely upon oral or written consent  in complying with the statutory 
consent requirement." Id. at 1842, para. 29. 

21  See, e.g., H.R. Rep. 102-317 at 17 (1991) ("[t]he restriction . . . does not apply when the called 
party has provided the telephone number  of such a line to the caller  for use in normal business 
communications."). 

22  When a new group is organized, GroupMe sends up to four text messages  to each group 
member, informing each member of information about the group creator,  the names of the 
individuals who comprise the group, the unique ten-digit number GroupMe assigned  to the group, 
instructions on how to stop receiving text messages  associated with the group, and instructions to 
download the free GroupMe app. Petition at 7. 

23  See CAA Comments at 2; Twilio Comments at 15-17; Nicor Reply Comments at 7-8. 
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presumably a very large number of texts sent by GroupMe.  [**11]  24 Only one of those 
complaints is clearly about the issues raised by GroupMe's petition. One complainant alleged that 
the initial text from GroupMe did not identify the sender  and that he received three subsequent 
texts almost immediately, which, although offering him the opportunity to opt out, were costly 
and an invasion of privacy. 25 This complaint highlights the importance of GroupMe identifying 
itself as the sender  and ensuring that there is an effective opt-out mechanism. We will be vigilant 
about watching for complaints about both. We do not see a significant indication in our 
complaints, however, that suggests a significant number of consumers  are receiving GroupMe 
messages  to which they had not consented. Thus, we see nothing in the record or our present 
complaints that warrants requiring GroupMe to get consent directly from each called party, rather 
than indirectly through the group organizer,  who conveys  each party's consent, in order to 
meaningfully ensure the protections of the TCPA are extended to the recipients of these GroupMe 
messages.  

10. Our clarifications  here are consistent with the 1992 TCPA Order and the Commission's 2008 
ACA Order. The Commission stated in the 1992 TCPA Order that "persons who knowingly 
release their phone numbers have in effect given their invitation or permission  to be called at the 
number which they have given, absent instructions to the contrary." 26 Based on this reasoning, 
the Commission found in the ACA Order that a consumer  who provides his or her wireless 
telephone  number on a credit application, absent instructions to the contrary, has given prior 
express consent  to receive autodialed  or prerecorded   message  calls "regarding the debt" at that 
number, including autodialed  and prerecorded  debt  [*3446]  collection calls from a debt 
collector acting on behalf of the creditor. 275 Thus, the Commission determined that a third-party 
debt collector could lawfully make an autodialed  or prerecorded  call "regarding the debt" to a 
wireless  [**13]  number that the consumer  had provided to the creditor, which the creditor had 
then passed along to the debt collector. 

11. The ACA scenario is analogous to the fact pattern presented by GroupMe. To the extent that 
a consumer,  in the absence of instructions to the contrary, agrees to participate in a GroupMe 
group, agrees to receive associated calls and texts, and provides his or her wireless telephone  
number to the group organizer  for that purpose, we interpret that as encompassing consent for 
GroupMe to send certain administrative texts that relate to the operation of that GroupMe group. 
Absent [**14]  instructions to the contrary, the consumer,  in doing so, gives permission  to be 
called or texted at that number in connection with the GroupMe texting  group, just as the 
consumer  in ACA gave consent to be called regarding the debt. Under the facts presented by 
GroupMe, text messages  from GroupMe to consumers  associated with the specific group the 

                                                      
24  Between January 1, 2012 and December 31, 2013, the Commission received five complaints 
regarding GroupMe's service. 

25  See IC 12-T01200604-1. 

26  See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CC 
Docket No. 92-90, Report and Order, 7 FCC Rcd 8752, 8769, para. 31 (1992) (1992 TCPA Order). 

27  See Request of ACA International for Clarification and Declaratory Ruling, CG Docket No. 02-
278, Declaratory Ruling, 23 FCC Rcd 559, 564-65, paras. 9-10 (2008) (ACA Order). 
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consumer  agreed to join fall within the scope of the permission  that the consumer  granted. 
Although the ACA Order did not formally address the legal question of whether consent can be 
obtained and conveyed  via an intermediary,  that Order did make clear that consent to be called 
at a number in conjunction with a transaction extends to a wide range of calls "regarding" that 
transaction, even in at least some cases where the calls were made by a third party. 28 While the 
scope of the consent must be determined upon the facts of each situation, we here find GroupMe's 
administrative texts to be within the scope of the consent given by the consumer.  Given that, we 
find it to be a reasonable extension of the reasoning of the ACA Order to interpret the TCPA to 
permit a text sender  such as GroupMe to send such autodialed  text messages  [**15]  based on 
the consent obtained and conveyed  by an intermediary,  with the caveat that if consent was not, 
in fact, obtained, the sender,  such as GroupMe, remains liable. 

12. We stress that our clarification  in no way mitigates GroupMe's duty (or that of any other 
caller) , except in emergencies, to obtain [**16]  the prior express consent  of the called party 
before placing an autodialed  or prerecorded  call to that party's wireless telephone  number. The 
TCPA holds a caller  liable for TCPA violations even when relying upon the assertion of an 
intermediary  that the consumer  has consented to the call. In this regard, we further clarify  that 
where the consumer  has agreed to participate in a GroupMe group, agreed to receive associated 
calls and texts, and provided his or her wireless telephone  number to the group organizer  for that 
purpose, the TCPA's prior express consent  requirement is satisfied with respect to both GroupMe 
and the group members regarding that particular group, but only regarding that particular group. 

13. We note the concern of two commenters,  29 however, that GroupMe should make absolutely 
clear to group organizers  that they must obtain the prior consent of each group member to receive 
texts from GroupMe. While that information currently is contained in GroupMe's Terms and 
Conditions, 30 we encourage GroupMe to ensure that group organizers  are aware of the need to 
obtain such  [*3447]  prior express consent  and that they are representing to GroupMe that they 
have in fact obtained it.  [**17]  We further remind GroupMe that it remains liable for TCPA 
violations through both Commission enforcement and the TCPA's private right of action if, in 
fact, group organizers  do not obtain prior express consent  as required by the TCPA. 31 We 
therefore strongly urge GroupMe to take adequate steps to ensure full disclosure to group 
organizers  and to ensure that group organizers  do in fact obtain the requisite consent. 
                                                      

28  Id. at 564, para. 9 (citing 1992 TCPA Order, 7 FCC Rcd at 8769, para. 31; House Report, 102-
317, 1st Sess., 102nd Cong. (1991) at 13 ("noting that in such instances the called party has in 
essence requested the contact by providing the caller  with their telephone number  for use in 
normal business communications")). The Commission also noted, however, that if a caller's  
number is "captured" by a Caller  ID or an ANI device without notice to the residential telephone  
subscriber, the caller  cannot be considered to have given an invitation or permission  to receive 
autodialer  or prerecorded  voice message  calls. 1992 TCPA Order, 7 FCC Rcd at 8769, para. 31. 

29  See Roylance Reply Comments at 2; Shields Comments at 3-5 and Reply Comments at 3-4. 

30  See GroupMe's terms of service and "User  Responsibilities" at http://groupme.com/terms 
(visited January 24, 2014). 

31  See 47 U.S.C. § 227(b)(3); 2003 TCPA Order, 18 FCC Rcd at 14135, para. 204 (2003). 

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 84 of 377

https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:4RJB-NVD0-01KR-934X-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3T1N-TBJ0-000K-513J-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3T1N-TBJ0-000K-513J-00000-00&context=
http://groupme.com/terms
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ81-NRF4-43TT-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:491J-HD30-000K-54NJ-00000-00&context=


A.43 

14. We find inapposite comments stating that there is well-developed body of law addressing 
intermediary  consent, including in the context of the Fourth Amendment where consent to a 
police search may be obtained from a third party who possesses [**18]  either actual or apparent 
authority. 32 The comments provide no explanation of the relevance of Fourth Amendment 
principles to the TCPA's prior express consent  requirement. To the extent that the comments are 
intended to suggest that we should interpret the TCPA as permitting someone other than the 
consumer,  such as someone claiming actual or apparent authority, to provide the prior express 
consent  of the consumer,  we make no such finding. 33 GroupMe's petition does not raise that 
issue. We note, however, that the TCPA specifically requires the prior express consent  of the 
consumer  and reiterate that, under our ruling today, a group organizer  may only convey  the 
consumer's  prior express consent.  34 We also disagree with commenters  who argue that 
GroupMe is seeking a "get-out-of-jail-free card" for its "inherently risky" manner of gaining prior 
express consent  based upon its Terms of Service agreement. 35 Instead, we confirm that a caller  
remains liable for TCPA violations when it relies upon the assertion of an intermediary  that the 
consumer  has given such prior express consent.  We emphasize that the intermediary  may only 
convey  consent that has actually been provided by the [**19]   consumer;  the intermediary  
cannot provide consent on behalf of the consumer.  As discussed above, neither the TCPA nor 
our implementing  rules and orders require any specific method by which a caller  must obtain 
such prior express consent  for non-telemarketing  calls to wireless  phones, and we conclude that 
the TCPA does not prohibit a caller  from obtaining consent through an intermediary.  As such, 
we disagree with commenters  who argue that GroupMe should be required to obtain consent 
directly from the consumer  simply because it is possible for GroupMe to do so. 36  

                                                      

32  See U.S.C.C. Comments at 12 (citing United States v. Cos, 498 F.3d. 1115, 1124 (10th Cir. 
2007)). 
33  Addressing this issue may require consideration of agency and guardianship principles or other 
matters that are well beyond the scope of GroupMe's petition in order to determine what may 
constitute a consumer's  prior express consent.  The Commission has not addressed this set of 
issues previously. 
34  To be clear, we do not foreclose the possibility that an agent or legal guardian, for example, 
could provide the consent of the consumer.  The Petition, however, only raises the question of 
whether a friend or other associate of a consumer  may obtain and convey  to GroupMe the prior 
express consent  that was actually given by the consumer.  

35  See Roylance Reply Comments at 2; Shields Comments at 3-5 and Reply Comments at 3-4. 

36  See Roylance Reply Comments at 2; Shields Comments at 3-5 and Reply Comments at 3-4. In 
the context of the conveyance of consent between the intermediary  obtaining consent and the 
autodialer  user,  we expect that the intermediary  and autodialer  user  will already have some 
established relationship, contractual or otherwise, which lays out the responsibilities of each/ 
provides assurance that actual consent has been obtained, and, if consent was not actually obtained, 
provides the autodialer  user  legal recourse against the party who falsely claimed that consent had 
been given. To be clear, the existence or scope of recourse between these parties in no way affects 
the liability of the autodialer  user  to the consumer.  

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 85 of 377

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PGF-3GN0-TXFX-F2D8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PGF-3GN0-TXFX-F2D8-00000-00&context=


A.44 

IV. CONCLUSION AND ORDERING CLAUSES 

15. For the reasons stated above, IT IS ORDERED, pursuant to sections 4(i), 4(j) and 227 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), 227, and sections 1.2 and 
64.1200 of the Commission's [**21]  Rules, 47 C.F.R. §§ 1.2, 64.1200, that the Petition for 
Expedited  [*3448]  Declaratory Ruling filed by GroupMe on March 1, 2012 IS GRANTED to 
the extent indicated herein and is otherwise DISMISSED. 

16. IT IS FURTHER ORDERED that this Declaratory Ruling shall be effective upon release. 

Marlene H. Dortch 

Secretary 

Concur By: O'RIELLY 

Concur: 

 [*3450contd]  
[EDITOR'S NOTE: The page numbers of this document may appear to be out of sequence; 
however, this pagination accurately reflects the pagination of the original published document.] 

CONCURRING STATEMENT OF COMMISSIONER MICHAEL O'RIELLY 

Re: Cargo Airline Association Petition for Expedited Declaratory Ruling; Rules and Regulations 
Implementing  the Telephone Consumer Protection Act  of 1991; CG Docket No. 02-278 

Re: GroupMe, Inc./Skype Communications S.A.R.L Petition for Expedited Declaratory Ruling; 
Rules and Regulations Implementing  the Telephone Consumer Protection Act  of 1991; CG 
Docket No. 02-278 

I concur with these two items because of the good that they accomplish. They will provide much 
needed clarity in an area where uncertainty can inhibit legitimate businesses from offering 
consumer-friendly applications and services, and can breed litigation. They will also directly 
benefit consumers  by enabling them to receive package delivery notifications they want and 
expect, and by ensuring that they can take advantage [**22]  of a service that helps connect groups 
of friends, families, and colleagues. 

My only hesitation is on the applicability of the TCPA to text messages.  The TCPA was enacted 
in 1991-- before the first text message  was ever sent. I was not at the Commission when it decided 
that the TCPA does apply to text messages,  and I may have approached it differently. It would 
have been better if the Commission had gone back to Congress for clear guidance on the issue. I 
will look for opportunities, like the ones presented here, to ensure that our rules do not stand in 
the way of innovation and certainty that benefits consumers  and businesses alike. 

Appendix 
 
 

 [*3449contd]  
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[EDITOR'S NOTE: The page numbers of this document may appear to be out of sequence; 
however, this pagination accurately reflects the pagination of the original published document.] 

APPENDIX 

List of Commenters  

Commenters Abbreviation 
Robert Biggerstaff Biggerstaff 
Cargo Airlines Association CAA 
James Christopher Christopher 
Communications Innovators CI 
Consumer Litigation Group CLG 
Cate Eranthe Eranthe 
Brian Glauser Glauser 
GroupMe Inc./Skype Communications S.A.R.L 

GroupMe 
Diana Mey Mey 
Joseph Mullaney Mullaney 
Portfolio Recovery Associates PRA 
Gerald Roylance Roylance 
Joe Shields Shields 
Jimmy A. Sutton Sutton 
Twilio, Inc. Twilio 
U.S. Chamber of Commerce U.S.C.C. 
Michael C. Worsham Worsham 
  
Reply Commenters Abbreviation 
American Bankers Association  
 and Consumer Bankers ABA/CBA 
GroupMe Inc./Skype Communications S.A.R.L 

GroupMe 
Nicor Energy Services Company Nicor 
Gerald Roylance Roylance 

 [**23]  
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30 FCC Rcd 7961; 2015 FCC LEXIS 1586; 62 Comm. Reg. (P & F) 1539 

Federal Communications Commission 

 July 10, 2015, Released; June 18, 2015, Adopted 

CG Docket No. 02-278; WC Docket No. 07-135  

Release No. FCC 15-72 
 

Reporter 
30 FCC Rcd 7961 *; 2015 FCC LEXIS 1586 **; 62 Comm. Reg. (P & F) 1539 

 
In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991; American Association of Healthcare Administrative Management Petition for 
Expedited Declaratory Ruling and Exemption; American Bankers Association Petition for 
Exemption; Coalition of Mobile Engagement Providers Petition for Declaratory Ruling; 
Consumer Bankers Association Petition for Declaratory Ruling; Direct Marketing 
Association Petition for Forbearance and Emergency Petition for Special Temporary 
Relief; Paul D. S. Edwards Petition for Expedited Clarification and Declaratory Ruling; 
Milton H. Fried, Jr., and Richard Evans Petition for Expedited Declaratory Ruling; Glide 
Talk, Ltd. Petition for Expedited Declaratory Ruling; Global Tel*Link Corporation 
Petition for Expedited Clarification and Declaratory Ruling; National Association of 
Attorneys General Request for Clarification; Professional Association for Customer 
Engagement Petition for Expedited Declaratory Ruling and/or Expedited Rulemaking; 
Retail Industry Leaders Association Petition for Declaratory Ruling; Revolution Messaging 
Petition for Expedited Clarification and Declaratory Ruling; Rubio's Restaurant, Inc. 
Petition for Expedited Declaratory Ruling; Santander Consumer USA, Inc. Petition for 
Expedited Declaratory Ruling; Stage Stores, Inc. Petition for Expedited Declaratory 
Ruling; TextMe, Inc. Petition for Expedited Declaratory Ruling and Clarification; United 
Healthcare Services, Inc. Petition for Expedited Declaratory Ruling; YouMail, Inc. Petition 
for Expedited Declaratory Ruling; 3G Collect, Inc., and 3G Collect LLC Petition for 
Expedited Declaratory Ruling; ACA International Petition for Rulemaking 
  

Subsequent History: 

As Amended July 28, 2015.  Reserved by ACA Int'l v. FCC, 2015 U.S. App. LEXIS 18554 (D.C. 
Cir., July 13, 2015); Petition granted by, in part, Petition denied by, in part ACA Int'l v. FCC, 
2018 U.S. App. LEXIS 6535 (D.C. Cir., Mar. 16, 2018) 

Prior History: 
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In re CGB Extends Comment Period on Robocalls and Call-Blocking Issues, 29 F.C.C.R. 15273, 
2014 FCC LEXIS 4693 (F.C.C., Dec. 17, 2014)In re Connect Am. Fund, 30 F.C.C.R. 6322, 2015 
FCC LEXIS 1492 (F.C.C., June 17, 2015)In the Matter of Rules and Regulations Implementing 
the Telephone Consumer Protection Act of 1991, 17 F.C.C.R. 17459, 2002 FCC LEXIS 4578 
(F.C.C., Sept. 18, 2002) 

Core Terms 
 

consumer, telephone, caller, message, wireless, dial, reassign, autodialer, reply, text message, 
glide, user, phone, express consent, exempt, customer, robocalls, subscriber, technology, 
telemarket, expedite, block, recipient, ex parte, carrier, shield, notice, unwanted, clarify, 
revocation 

Action 
 
 

 [**1]  DECLARATORY RULING AND ORDER 

Panel: By the Commission: Chairman Wheeler and Commissioner Clyburn issuing separate 
statements; Commissioners Rosenworcel and O'Rielly approving in part, dissenting in part, and 
issuing separate statements; and Commissioner Pai dissenting and issuing a statement. 

Opinion 
 
 

 [*7964]   I. INTRODUCTION 

1. Month after month, unwanted   robocalls  and texts, 1 both telemarketing  and informational, 
top the list of consumer  complaints received by the Commission. The Telephone   Consumer  
Protection Act (TCPA) 2 and our rules empower consumers  to decide which robocalls  and text 

                                                      

1  In this Declaratory Ruling and Order, we refer to calls that require consumer  consent under the 
TCPA as "robocalls, " "covered calls and texts," or "voice calls and texts." See, e.g., Rules and 
Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Docket No. 02-
278, Report and Order, 27 FCC Rcd 1830, 1831, para. 1 (2012) (2012 TCPA Order). Unless 
otherwise indicated, the term "robocalls"  includes calls made either with an automatic telephone   
dialing  system ("autodialer" ) or with a prerecorded  or artificial voice. Id. We may also refer to 
prerecorded-voice and artificial-voice calls collectively as "prerecorded  calls." 

2  The TCPA is codified at section 227 of the Communications Act of 1934, as amended. See  47 
U.S.C. § 227. The TCPA defines "automatic telephone   dialing  system" as "equipment which has 
the capacity--(A) to store or produce telephone  numbers to be called, using a random or sequential 
number generator; and (B) to dial  such numbers." Id.  § 227(a)(1). 
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messages  3 they receive, with heightened protection to wireless   consumers,  for whom robocalls  
can be costly and particularly intrusive. Beyond protecting consumers,  federal law and our rules 
protect Public Safety Answering Points (PSAPs) 4 from robocalls  that can tie up critical first 
responder resources. 5 With this Declaratory Ruling and Order, we act to preserve consumers'  
rights to stop unwanted   robocalls,  including both voice calls and texts, and thus respond to the 
many who have let us, other federal agencies, and states know about their frustration with 
robocalls.  

2. In enacting the TCPA, Congress made clear that "[i]ndividuals' privacy  rights, public safety 
interests, and commercial freedoms [**3]  of speech and trade must be balanced in a way that 
protects the privacy  of individuals and permits legitimate telemarketing  practices." 6 Since the 
TCPA's enactment, calling technology  has changed, and businesses have grown more vocal that 
modern dialing  equipment should not be covered by the TCPA and its consumer  protections. At 
the same time, consumers  have also made it clear that despite such technological changes, they 
still want to avoid most robocalls  they have not agreed to receive. With this order--which resolves 
21 separate requests for clarification or other action regarding the TCPA or the Commission's 
rules and orders--we affirm the vital consumer  protections of the TCPA while at the same time 
encouraging pro-consumer uses of modern calling technology.  Further, the clarity we provide in 
this Declaratory Ruling and Order will benefit consumers  and good-faith callers  alike by 
clarifying whether conduct violates the TCPA and by detailing simple guidance intended to assist 
callers  in avoiding violations and consequent litigation. Among other actions, we: 

 [*7965]  . Strengthen the core protections of the TCPA by confirming that: 

. Callers  cannot avoid obtaining consumer  [**4]  consent for a robocall  simply because they are 
not "currently" or "presently" dialing  random or sequential phone  numbers; 
                                                      

3  Except where context requires otherwise, our use of the term "call" includes text messages.   
Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Docket 
No. 02-278, Report and Order, 18 FCC Rcd 14014, 14115, para. 165 (2003) (2003 TCPA Order). 

4  A PSAP is a "facility that has been designated to receive emergency calls and route them to 
emergency service personnel." 47 U.S.C. § 222(h)(4); see also  47 C.F.R. § 64.3000(c). 

5  See 47 U.S.C. §§ 1403(a), 1473(b). 

6  Pub L. No. 102-243, § 2(9) (1991). As its very name makes clear, the Telephone  Consumer  
Protection Act is a broad "consumer  protection" statute that addresses the telemarketing  practices 
not just of bad actors attempting to perpetrate frauds, but also of "legitimate businesses" employing 
calling practices that consumers  find objectionable. See, e.g., Commissioner Pai Dissent at 2. The 
TCPA makes it unlawful for any business--"legitimate" or not--to make robocalls  that do not 
comply with the provisions of the statute. While the Commission has traditionally sought to 
"reasonably accommodate[] individuals' rights to privacy  as well as the legitimate business 
interests of telemarketers," Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, CG Docket No. 92-90, Report and Order, 7 FCC Rcd 8752, 8754, para. 3 
(1992) (1992 TCPA Order), we have not viewed "legitimate" businesses as somehow exempt from 
the statute, nor do we do so today. 
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. Simply being on an acquaintance's phone  contact list does not amount to consent to receive 
robocalls  from third-party applications downloaded by the acquaintance; 
. Callers  are liable for robocalls  to reassigned  wireless  numbers when the current subscriber  to 
or customary user  of the number has not consented, subject to a limited, one-call exception for 
cases in which the caller  does not have actual or constructive knowledge of the reassignment;  
. Internet-to-phone text messages  require consumer  consent; and 
. Text messages  are "calls" subject to the TCPA, as previously determined by the Commission. 
. Empower consumers  to stop unwanted  calls by confirming that: 
. Consumers  may revoke consent at any time and through any reasonable means; and 
. Nothing in the Communications Act or our implementing rules prohibits carriers  or Voice over 
Internet Protocol (VoIP) providers  from implementing consumer-initiated call-blocking 
technology  that can help consumers  stop unwanted   robocalls.  

. Recognize the legitimate interests of callers  by:  [**5]  

. Clarifying that application providers  that play a minimal role in sending text messages  are not 
per se liable for unwanted  robocalls;  
. Clarifying that when collect-call services provide consumers  with valuable call set-up 
information, those providers  are not liable for making unwanted  robocalls;  
. Clarifying that "on demand" text messages  sent in response to a consumer  request are not 
subject to TCPA liability; 
. Waiving our 2012 "prior express written consent" rule for certain parties for a limited period of 
time to allow them to obtain updated consent; and 
. Exempting certain free, pro-consumer financial- and healthcare-related messages  from the 
consumer-consent requirement, subject to strict conditions and limitations to protect consumer  
privacy.  
. Providing and reiterating guidance regarding the TCPA and our rules, empowering callers  to 
mitigate litigation through compliance and dispose of litigation quickly where they have 
complied. 

 [*7966]  3. With this Declaratory Ruling and Order, we address 19 petitions 7 filed by American 
Association of Healthcare Administrative Management (AAHAM), American Bankers 

                                                      

7  American Association of Healthcare Administrative Management, Petition for Expedited 
Declaratory Ruling and Exemption,  CG Docket No. 02-278, filed Oct. 21, 2014 (AAHAM 
Petition); American Bankers Association, Petition for Exemption,  CG Docket No. 02-278, filed 
Oct. 14, 2014 (ABA Petition); Coalition of Mobile Engagement Providers , Petition for 
Declaratory Ruling, CG Docket No. 02-278, filed Oct. 17, 2013 (Coalition Petition); Consumer  
Bankers Association, Petition for Declaratory Ruling, CG Docket No. 02-27, filed Sept. 19, 2013 
(CBA Petition); Direct Marketing Association, Petition for Forbearance, CG Docket No. 02-278, 
filed Oct. 17, 2013; Direct Marketing Association, Emergency Petition for Special Temporary 
Relief, CG Docket No. 02-278, filed Oct. 17, 2013 (together DMA Petition); Paul D. S. Edwards, 
Petition for Expedited Clarification and Declaratory Ruling, CG Docket No. 02-278, filed Jan. 12, 
2009 (Edwards Petition); Milton H. Fried, Jr., and Richard Evans, Petition for Expedited 
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Association (ABA), Coalition of Mobile Engagement Providers  (Coalition), Consumer  Bankers 
Association (CBA), Direct Marketing Association (DMA), Paul D. S. Edwards (Edwards), Milton 
H. Fried, Jr., and Richard Evans (Fried and Evans), Glide Talk, Ltd. (Glide), Global Tel*Link 
Corporation (GTL), Professional Association for Customer  Engagement (PACE), Retail Industry 
Leaders Association (RILA), Revolution Messaging (Revolution Messaging), Rubio's 
Restaurant, Inc. (Rubio's), Santander Consumer  USA, Inc. (Santander), Stage Stores, Inc. 
(Stage), TextMe, Inc. (TextMe), United Healthcare Services, Inc. (United), YouMail, Inc. 
(YouMail), and 3G Collect, Inc., and 3G Collect LLC (3G Collect). We also address a letter from 
the National Association of Attorneys General (NAAG), requesting clarification. 8 Finally, we 
decline to grant a petition for rulemaking filed by ACA International (ACA). 9 Because of the 

                                                      
Declaratory Ruling, CG Docket No. 02-278, filed May 27, 2014 (Fried Petition); Glide Talk, Ltd., 
Petition for Expedited Declaratory Ruling, CG Docket No. 02-278, filed Oct. 28, 2013 (Glide 
Petition); Global Tel*Link, Petition for Expedited Clarification and Declaratory Ruling, CG 
Docket No. 02-278, filed March 4, 2010 (GTL Petition); Professional Association for Customer  
Engagement, Petition for Expedited Declaratory Ruling and/or Expedited Rulemaking, CG Docket 
No. 02-278, filed Oct. 18, 2013 (PACE Petition); Retail Industry Leaders Association, Petition for 
Declaratory Ruling, CG Docket No. 02-278, filed Dec. 30, 2013 (RILA Petition); Revolution 
Messaging, Petition for Expedited Clarification and Declaratory Ruling, CG Docket No. 02-278, 
filed Jan. 19, 2012 (Revolution Petition); Rubio's Restaurant, Inc., Petition for Expedited 
Declaratory Ruling, CG Docket No. 02-278, filed Aug. 15, 2014 (Rubio's Petition); Santander 
Consumer  USA, Inc., Petition for Expedited Declaratory Ruling, CG Docket No. 02-278, filed 
July 10, 2014 (Santander Petition); Stage Stores, Inc., Petition for Expedited Declaratory Ruling, 
CG Docket No. 02-278, filed June 4, 2014 (Stage Petition); TextMe, Inc., Petition for Expedited 
Declaratory Ruling and Clarification, CG Docket No. 02-278, filed Mar. 18, 2014 (TextMe 
Petition); United Healthcare Services, Inc., Petition for Expedited Declaratory Ruling, CG Docket 
No. 02-278, filed Jan. 16, 2014 (United Petition); YouMail, Inc., Petition for Expedited Declaratory 
Ruling, CG Docket No. 02-278, filed April 19, 2013 (YouMail Petition); 3G Collect Inc., and 3G 
Collect LLC, , Petition for Expedited Declaratory Ruling, CG Docket No. 02-278, filed Oct. 28, 
2011 (3G Collect Petition). 

8  Letter from Indiana Attorney General Greg Zoeller et al. to Tom Wheeler, Chairman, Federal 
Communications Commission (Sept. 9, 2014) (additional signatories include Attorneys General 
from Alaska, Arizona, Arkansas, Colorado, Connecticut, District of Columbia, Florida, Guam, 
Hawaii, Idaho, Illinois, Iowa, Kentucky, Maine, Maryland, Michigan, Minnesota, Mississippi, 
Missouri, Montana, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, 
Oregon, Pennsylvania, Puerto Rico, Rhode Island, South Dakota, Tennessee, Utah, Vermont, 
Virginia, Washington, West Virginia, and Wyoming) (NAAG Letter). 

9  ACA International, Petition for Rulemaking, RM No. 11712 (filed Feb.11, 2014) (ACA Petition). 
The ACA Petition specifically asks the Commission to "initiate a rulemaking to address significant 
issues related to the application of the [TCPA]." Id. at 1; see also id. at 18. The Commission issued 
a Public Notice regarding the ACA Petition for Rulemaking. See Consumer  and Governmental 
Affairs Bureau Reference Information Center Petition for Rulemaking Filed, Report No. 2999, RM 
No. 11712 (Feb. 21, 2014). See Appendix U for a list of all commenters  on the ACA Petition. 
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significant similarity of issues between some of the petitions, we address them together by issue 
rather than individually.  [**7]  10  
                                                      

10  The Petitions and Letter filed by AAHAM, ABA, Coalition, CBA, DMA, Edwards, Fried and 
Evans, Glide, GTL, NAAG, PACE, RILA, Revolution Messaging, Rubio's, Santander, Stage, 
TextMe, United, YouMail, and 3G Collect were filed individually, and the Commission sought 
comment on each Petition and Letter individually. See Consumer and Governmental Affairs 
Bureau Seeks Comment on Petition for Expedited Declaratory Ruling and Exemption From 
American Association of Healthcare Administrative Management, CG Docket No. 02-278, Public 
Notice, 29 FCC Rcd 15267 (2014); Consumer and Governmental Affairs Bureau Seeks Comment 
on Petition for Exemption Filed by American Bankers Association, CG Docket No. 02-278, Public 
Notice, 29 FCC Rcd 13673 (2014); Consumer and Governmental Affairs Bureau Seeks Comment 
on Petition for Declaratory Ruling from a Coalition of Mobile Engagement Providers, CG Docket 
No. 02-278, Public Notice, 28 FCC Rcd 15100 (2013); Consumer and Governmental Affairs 
Bureau Seeks Comment on Petition for Declaratory Ruling From Consumer Bankers Association, 
CG Docket No. 02-278, Public Notice, 29 FCC Rcd 12683 (2014); Consumer and Governmental 
Affairs Bureau Seeks Comment on Petition for Forbearance from the Direct Marketing 
Association, CG Docket No. 02-278, Public Notice, 28 FCC Rcd 15103 (2013); Consumer and 
Governmental Affairs Bureau Seeks Comment on Paul D. S. Edwards's Petition for an Expedited 
Clarification and Declaratory Ruling, CG Docket No. 02-278, Public Notice, 24 FCC Rcd 2907 
(2009); Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited 
Declaratory Ruling on Autodialer Issue From Milton H. Fried, Jr. and Richard Evans, CG Docket 
No. 02-278, Public Notice, 29 FCC Rcd 8229 (2014);Consumer and Governmental Affairs Bureau 
Seeks Comment on Petition for Expedited Declaratory Ruling Filed by Glide Talk, Ltd., CG Docket 
No. 02-278, Public Notice, 28 FCC Rcd 16336 (2013); Consumer and Governmental Affairs 
Bureau Seeks Comment on Global Tel*Link Corporation's Petition for Expedited Clarification 
and Declaratory Ruling, CG Docket No. 02-278, Public Notice, 25 FCC Rcd 7084 (2010); 
Consumer and Governmental Affairs Bureau Seeks Comment on Robocalls and Call-blocking 
Issues Raised by the National Association of Attorneys General on Behalf of Thirty- Nine Attorneys 
General, CG Docket No. 02-278, WC Docket No. 07-135, Public Notice, 29 FCC Rcd 14329 
(2014); Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; 
Establishing Just and Reasonable Rates for Local Exchange Carriers, CG Docket No. 02-278, WC 
Docket No. 07-135, Order, 29 FCC Rcd 15273 (2014) (extending comment and reply  comment 
deadlines); Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited 
Declaratory Ruling and/or Expedited Rulemaking from The Professional Association for 
Customer Engagement, CG Docket No. 02-278, Public Notice, 28 FCC Rcd 15869 (2013); 
Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Declaratory Ruling 
Filed by Retail Industry Leaders Association, CG Docket No. 02-278, Public Notice, 29 FCC Rcd 
459 (2014);Consumer and Governmental Affair Bureau Seeks Comment on Petition for Expedited 
Clarification and Declaratory Ruling from Revolution Messaging, LLC, CG Docket No. 02-278, 
Public Notice, 27 FCC Rcd 13265 (2012); Consumer and Governmental Affairs Bureau Seeks 
Comment on Petition for Expedited Declaratory Ruling Filed by Rubio's Restaurant, Inc., CG 
Docket No. 02-278, Public Notice, 29 FCC Rcd 10106 (2014); Consumer and Governmental 
Affairs Bureau Seeks Comment on Petition for Expedited Declaratory Ruling Filed by Santander 
Consumer USA, Inc., CG Docket No. 02-278, Public Notice, 29 FCC Rcd 9433 (2014);Consumer 
and Governmental Affairs Bureau Seeks Comment on Petition for Expedited Declaratory Ruling 
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 [**10]  

 [*7967]   II. BACKGROUND 

4. Congress enacted the TCPA in 1991 to address certain practices thought to be an invasion of 
consumer   privacy  and a risk to public safety. 11 The TCPA and the Commission's implementing 
rules prohibit: (1) making telemarketing  calls using an artificial or prerecorded  voice to 
residential  telephones  without prior express consent;  12 and (2) making any non-emergency call 
using an automatic telephone   dialing  system ("autodialer" ) or an artificial or prerecorded  voice 
to a wireless   telephone  number without  [*7968]  prior express consent.  13 If the call includes 
or introduces an advertisement or constitutes telemarketing,  consent must be in writing. If an 
autodialed or prerecorded  call to a wireless  number is not for such purposes, the consent may be 
oral or written. 14 Since the TCPA's passage in 1991, the Commission has taken multiple actions 
implementing and interpreting the TCPA, 15 and has issued numerous Declaratory Rulings 
                                                      
Filed by Stage Stores, Inc., CG Docket No. 02-278, Public Notice, 29 FCC Rcd 8220 (2014); 
Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited 
Declaratory Ruling filed by TextMe, Inc., CG Docket No. 02-278, Public Notice, 29 FCC Rcd 3709 
(2014); Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited 
Declaratory Ruling from United Healthcare Services, Inc., CG Docket No. 02-278, Public Notice, 
29 FCC Rcd 1160 (2014); Consumer and Governmental Affairs Bureau Seeks Comment on 
Petition for Expedited Declaratory Ruling from YouMail, Inc., CG Docket No. 02-278, Public 
Notice, 28 FCC Rcd 9013 (2013); Consumer and Governmental Affairs Bureau Seeks Comment 
on Petition for Expedited Declaratory Ruling From 3G Collect, CG Docket No. 02-278, Public 
Notice, 27 FCC Rcd 13317 (2012). 

11  See  47 U.S.C. § 227; 1992 TCPA Order, 7 FCC Rcd at 8753, para. 2. 

12  47 U.S.C § 227(b)(1)(B); 47 C.F.R. § 64.1200(a)(3). Certain calls, such as those by or on behalf 
of a tax-exempt nonprofit organization or calls subject to the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA), may be made without the prior express written consent of 
the called party. 47 C.F.R. § 64.1200(a)(3). 

13  47 U.S.C § 227(b)(1)(A); 47 C.F.R. § 64.1200(a)(1). This restriction also applies to such calls 
directed to emergency numbers and other specified locations. For autodialed or prerecorded-voice 
telemarketing  calls to wireless  numbers, prior express consent  must be written. 2012 TCPA 
Order, 27 FCC Rcd at 1838, para. 20. We do not disturb the Commission's earlier decision that 
the TCPA's restrictions do not cover calls from wireless   carriers  to their customers.   See 1992 
TCPA Order, 7 FCC Rcd at 8775, paras. 43, 45; 2012 TCPA Order, 27 FCC Rcd at 1834, 1840, 
paras. 10, 27; Ex Parte Letter from Krista Witanowski, CTIA -- The Wireless  Association, to 
Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278 (filed June 5, 2015). 

14  47 C.F.R. § 64.1200(a). 

15  See 1992 TCPA Order, 7 FCC Rcd 8752 (establishing safeguards for avoiding unwanted   
telephone  solicitations to residences, and to restrict the use of automatic telephone   dialing  
systems, prerecorded - or artificial-voice messages,  and telephone  facsimile machines); Rules 
and Regulations Implementing the Telephone   Consumer  Protection Act of 1991, CG Docket 
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No.92-90, Memorandum Opinion and Order, 10 FCC Rcd 12391 (1995) (1995 TCPA Order) 
(clarifying rules with respect to debt collection calls, established business relationship, and 
facsimile service providers) ; Rules and Regulations Implementing the Telephone   Consumer  
Protection Act of 1991, CG Docket No. 92-90, Order on Further Reconsideration, 12 FCC Rcd 
4609 (1997) (stating that a message  sent by a facsimile broadcast service provider  must contain 
the identification and telephone number  of the entity on whose behalf the message  was sent); 
2003 TCPA Order, 18 FCC Rcd 14014 (establishing the National Do-Not-Call Registry, setting 
abandoned call rates for predictive dialers, and determining that predictive dialers fall within the 
definition of automatic telephone   dialing  system); Rules and Regulations Implementing the 
Telephone   Consumer  Protection Act of 1991, CG Docket No. 02-278, Order, 19 FCC Rcd 19215 
(2004) (2004 TCPA Order) (creating a limited safe harbor period from the prohibition on 
autodialed or prerecorded   message  calls to wireless  numbers recently ported from wireline 
service); Rules and Regulations Implementing the Telephone   Consumer  Protection Act of 1991, 
CG Docket No. 02-278, Second Order On Reconsideration, 20 FCC Rcd 3788 (2005) (clarifying 
the application of the established business relationship exemption  and the rules on maintaining 
company-specific do-not-call lists); Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278, 05-338, Report 
and Order and Third Order on Reconsideration, 21 FCC Rcd 3787 (2006) (addressing the 
established business relationship in terms of facsimile advertisements, detailing the required notice 
and contact information for facsimile recipients  to opt out of future transmissions from the sender, 
and specifying when a request to opt out complies with the Junk Fax Prevention Act); Rules and 
Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Docket No. 02-
278, Report and Order, 23 FCC Rcd 9779 (2008) (extending the National Do-Not-Call Registry 
so that registrations remain indefinitely); Rules and Regulations Implementing the Telephone 
Consumer Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278, 05-
338, Order on Reconsideration, 23 FCC Rcd 15059 (2008) (discussing when facsimile numbers 
will be presumed to have been made voluntarily available for public distribution, and requiring the 
sender's opt-out mechanism be placed on the first webpage to which recipients  are directed in the 
opt-out notice); 2012 TCPA Order (specifying the type of consent needed for autodialed and 
prerecorded-voice calls to wireless  and wireline numbers, requiring in-call opt-out mechanisms 
for prerecorded   telemarketing  calls, and exempting from TCPA requirements prerecorded  calls 
to residential lines made by health care-related entities governed by HIPAA). 
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clarifying specific aspects of the TCPA. 16 In implementing the TCPA, 17 the Commission 
sought  [*7969]  to "reasonably accommodate[] individuals' rights to privacy  as well as the 
legitimate business interests of telemarketers" 18 and other [**11]   callers.  19 Apart from the 
Commission's enforcement, the law grants consumers  a private right of action, with provision for 
$ 500 or the actual monetary loss in damages for each violation, whichever is greater, and treble 
damages for each willful or knowing violation. 20  

5. Despite the Commission's efforts to protect consumers  without inhibiting legitimate business 
communications, TCPA complaints as a whole are the largest category of informal complaints 
we receive. 21 Between 2010 and 2012, consumer  complaints about calls to wireless   phones  

                                                      

16  See, e.g., Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Request of ACA International for Clarification and Declaratory Ruling, CG Docket No. 02-278, 
FCC Docket No. 07-232, 23 FCC Rcd 559 (2008) (ACA Declaratory Ruling); Rules and 
Regulations Implementing the Telephone Consumer Protection Act of 1991, SoundBite 
Communications, Inc., Petition for Expedited Declaratory Ruling, CG Docket No. 02-278, 
Declaratory Ruling, 27 FCC Rcd 15391 (2012) (SoundBite Declaratory Ruling); Joint Petition 
filed by DISH Network, LLC, The United States of America, and the States of California, Illinois, 
North Carolina, and Ohio for Declaratory Ruling Concerning the Telephone Consumer Protection 
Act (TCPA) Rules, et. al., CG Docket No. 11-50, Declaratory Ruling, 28 FCC Rcd 6574, 6574, 
para. 1 (2013) (DISH Declaratory Ruling). 
17  Unless context or the text indicates otherwise, the term "TCPA" is used herein to refer 
collectively to the statute as interpreted and implemented in our rules and orders. 

18  1992 TCPA Order, 7 FCC Rcd at 8754, para. 3. 

19  See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Cargo Airline Association Petition for Expedited Declaratory Ruling, CG Docket No. 02-278, 29 
FCC Rcd 3432 at 3438, para. 19 (2014) (Cargo Airline Order). The TCPA and Commission rules 
establish other consumer  protections not directly relevant to this order including: restrict the use 
of facsimile (fax) machines for unsolicited advertisements (§ 64.1200(a)(4)); specify identifying 
information and opt-out mechanisms that must be included in an artificial- or prerecorded-voice 
call (§ 64.1200(b)); set time-of-day restrictions for placing solicitation telephone  calls (§ 
64.1200(c)(1)); and outline procedures for compliance with the National Do-Not-Call Registry (§ 
64.1200(c)(2)). 

20  47 U.S.C § 227(b)(3). 

21  See Federal Communications Commission Encyclopedia, Quarterly Reports-Consumer 
Inquiries and Complaints, Top Complaint Subjects, available at 
http://www.fcc.gov/encyclopedia/quarterly-reports-consumer-inquiries-andcomplaints (last 
visited May 18, 2015). 
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doubled, to an average of over 10,000 complaints per month in 2012. 22 In 2013 and 2014, the 
Commission received roughly 5,000 or 6,000 such complaints per month, lower than in 2011 and 
2012, but still a substantial monthly total that is persistently one of the top consumer  concerns. 
23 The Federal Trade Commission (FTC) reports that it received "approximately 63,000 
complaints about illegal robocalls  each month" during the fourth quarter of 2009, but that "[b]y 
the fourth quarter of 2012, robocall  complaints had peaked at more than 200,000 per month." 24 
Other sources corroborate the trend; for example, Consumer  Federation of America recently 
ranked do-not-call and telemarketing  abuse issues as number eight on its list of complaints, the 
fastest-growing complaint [**15]  subject in 2013. 25  

6. It appears that the number of TCPA private right of action lawsuits is increasing as well. 26 
Petitioners and commenters  have reported an increase in the number of TCPA-related individual 
and  [*7970]  class-action lawsuits. 27 Commenter  American Financial Services Association 
reports that "TCPA lawsuits were up 116 percent in September 2013 compared to September 
2012. Echoing that trend, year-to-date TCPA lawsuits have increased 70 percent in 2013." 28  

                                                      

22  See Federal Communications Commission Encyclopedia, Quarterly Reports-Consumer 
Inquiries and Complaints, available at http://www.fcc.gov/encyclopedia/quarterly-reports-
consumer-inquiries-and-complaints (last visited May 18, 2015). 

23  See id. The average number of monthly complaints about TCPA violations associated with 
wireless   phones  was 4,373 in 2010; 7,661 in 2011; 10,144 in 2012; 6,032 in 2013; and 5,339 for 
the first three quarters of 2014. Id. 

24  Federal Trade Commission Staff's Comments on Public Notice DA 14-1700 Regarding Call 
Blocking, CG Docket No. 02-278, WC Docket No. 07-135, at 2 n.5 (Jan. 23, 2015). The FTC also 
reports that, "[f]rom October 2013 to September 2014, [it] received an average of 261,757 do-not-
call complaints per month, of which approximately 55% (144,550 per month) were complaints 
about robocalls. " Id. at 2 n.4. 

25  Consumer  Federation of America North American Consumer  Protection Investigators 2013 
Consumer  Complaint Survey Report (July 30, 2014), available at 
http://www.consumerfed.org/pdfs/2013-consumer-survey-report.pdf (last visited May 18, 2015). 

26  See AFSA Comments on Glide Petition at 3 (TCPA lawsuits up 116 percent between Sept. 2012 
and Sept. 2013); United Reply  Comments on United Petition at 17 (in Jan. 2014, 208 TCPA cases 
were filed, an increase of 30 percent from previous year). These widely varying estimates 
regarding increases in TCPA litigation are difficult to compare or confirm. The Commission 
usually does not participate in such litigation, although it sometimes files amicus briefs. 

27  See, e.g., ABA Petition at 7-8; CBA Petition at 10-11; Coalition Petition at 12; Communication 
Innovators (CI) Petition at 15; Glide Petition at 9; PACE Petition at 6; RILA Petition at 9-10. See 
n. 42, infra, for information on CI's withdrawal of its Petition. 
28  AFSA Comments on Glide Petition at 3. 

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 97 of 377

http://www.fcc.gov/encyclopedia/quarterly-reports-consumer-inquiries-and-complaints
http://www.fcc.gov/encyclopedia/quarterly-reports-consumer-inquiries-and-complaints
www.consumerfed.org/pdfs/2013-consumer-survey-report.pdf


A.56 

7. Parties who want to reach consumers  using automated dialing   technologies  have sought 
clarification on an array of TCPA issues. Dialing  options can now be cloud-based, 29 and 
available via smartphone apps. Calling and texting consumers   en masse has never been easier 
or less expensive. 30 With that backdrop, the Commission received 27 petitions for declaratory 
ruling or rulemaking that raised TCPA questions about autodialed calls from the beginning of 
2012 through the end of 2014. 31 The rise in complaints, litigation, and petitions may also be 
attributable to the skyrocketing growth of mobile phones,  rising from approximately 140 million 
wireless   subscriber  connections in 2002 to approximately 326 million in 2012. 32 Additionally, 
39 percent of adults were [**18]  wireless-only in the second half of 2013, compared to fewer 
than three percent of adults at the beginning of 2003. 33  

                                                      

29  The National Institute of Standards and Technology  defines "cloud computing" as "a model for 
enabling ubiquitous, convenient, on-demand network access to a shared pool of configurable 
computing resources (e.g., networks, servers, storage, applications, and services) that can be 
rapidly provisioned and released with minimal management effort or service provider  interaction." 
Peter Mell & Timothy Grance, The NIST Definition of Cloud Computing: Recommendations of the 
National Institute of Standards and Technology  2 (Sept. 2011), available at 
http://csrc.nist.gov/publications/nistpubs/800-145/SP800-145.pdf (last visited May 18, 2015). 

30  See, e.g., Ex Parte Letter from Mark W. Brennan, Counsel to Communication Innovators, to 
Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278, at Attachment A (filed May 10, 
2013) (providing additional technical details about predictive dialers); Revolution Petition at 5-6, 
9. 

31  See the Commission's Electronic Comment Filing System, available at http://apps.fcc.gov/ecfs/ 
(last visited May 18, 2015). 

32  Wireless  Quick Facts, CTIA: The Wireless  Association, available at http://www.ctia.org/your-
wireless-life/how-wireless-works/wireless-quick-facts (last visited May 18, 2015). "Wireless   
subscriber  connections" include smartphones, feature phones,  tablets, etc. Id. The Organisation 
for Economic Co-operation and Development (OECD) reports that, in June 2013, the United States 
had 299,447,000 wireless  broadband subscriptions. See OECD Broadband Statistics, available at 
http://www.oecd.org/internet/broadband/oecdbroadbandportal.htm (last visited May 18, 2015). 

33  Stephen J. Blumberg and Julian V. Luke, Wireless  Substitution: Early Release of Estimates 
From the National Health Interview Survey, July--December 2013, Division of Health Interview 
Statistics, National Center for Health Statistics, July 2014, at 2; Stephen J. Blumberg and Julian 
V. Luke, Wireless  Substitution: Early Release of Estimates From the National Health Interview 
Survey, January--June 2013, Division of Health Interview Statistics, National Center for Health 
Statistics, Dec. 2013, at 1; Stephen J. Blumberg and Julian V. Luke, NCHS Health EStat, Wireless  
Substitution: Preliminary Data from the 2005 National Health Interview Survey, at chart, available 
at http://www.cdc.gov/nchs/data/hestat/wireless2005/wireless2005.htm (last visited May 18, 
2015). The Commission's analysis ofwireless  data demonstrates that the number of adults who 
rely exclusively on mobile wireless  for voice service has increased significantly in recent years to 
approximately 32.3 percent in the second half of 2011, compared to 27.8 percent of all adults in 
the second half of 2010 and 22.9 percent in the second half 2009. See Implementation of Section 
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8. These changes have placed increased attention on the TCPA's heightened protections 
for  [*7971]   wireless   consumers.  34 While the Commission's past interpretations have addressed 
nuanced aspects of the TCPA rules, changes in how consumers  use their phones,  how technology  
can access consumers,  and the way consumers  and businesses wish to make calls mean that we 
are presented with new issues regarding application and interpretation of the TCPA. Through 
their complaints and comments, consumers  have expressed their frustration with unwanted  voice 
calls and texts and have asked the Commission to preserve their privacy  rights under the TCPA. 
35 Members of Congress, likewise, have expressed their interest in the consumer  protections of 
the TCPA and the TCPA petitions filed with the Commission. 36 Through those petitions, 
businesses and business groups have sought clarity about the TCPA's consumer-privacy 
                                                      
6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and Analysis of 
Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile 
Services, WT Docket 11-186, 28 FCC Rcd 3700, 3725 (2013). 

34  See Letter from 35 Trade Associations and Business Groups to Tom Wheeler, Chairman, and 
Commissioners Clyburn, Rosenworcel, Pai, and O'Rielly, Federal Communications Commission, 
CG Docket No. 02-278 (Feb. 2, 2015). 

35  See, e.g., Ex Parte Letter from Tim Marvin, Consumers  Union, to Marlene H. Dortch, 
Secretary, FCC in CG Docket No. 02-278, (filed March 25, 2015) (attaching 130,000 consumer  
names in support of maintaining restrictions on unsolicited, non-emergency robocalls  to cell 
phones) ; Coffman Comments on Glide Petition at 7 ("Expanding the growth of the mobile app 
industry may be desirable, but not at the expense of the privacy  rights the TCPA is designed to 
protect."); see also Letter from Sens. Edward J. Markey, Charles E. Schumer, Ron Wyden, Claire 
McCaskill, Elizabeth Warren, Richard Blumenthal, Amy Klobuchar, Tammy Baldwin, Jeff 
Merkley, and Al Franken, U.S. Senate, to Tom Wheeler, Chairman, FCC, at 1 (May 14, 2015). 
36  Letter from Rep. Brian Bilbray, U.S. Congress, to Julius Genachowski, Chairman, FCC (Aug. 
21, 2012); Letter from Rep. Bob Filner, U.S. Congress, to Julius Genachowski, Chairman, FCC 
(Sept. 26, 2012); Letter from Reps. Duncan Hunter, Scott Peters, and Juan Vargas, U.S. Congress, 
to Mignon L. Clyburn, Acting Chairwoman, FCC (June 19, 2013); Letter from Rep. David B. 
McKinley, U.S. Congress, to Tom Wheeler, Chairman, FCC (Jan. 27, 2014); Letter from Reps. 
Marsha Blackburn, Blaine Luetkemeyer, John Kline, Pete Olson, Mike Pompeo, Andy Barr, 
Michael Burgess, David McKinley, Diane Black, Jackie Walorski, Robert Hurt, Steve Stivers, 
Brad Wenstrup, Phil Gingrey, and Tim Walberg, U.S. Congress, to Tom Wheeler, Chairman, FCC 
(Aug. 1, 2014); Letter from Reps. David Price, G.K. Butterfield, and Renee Ellmers, U.S. 
Congress, to Tom Wheeler, Chairman, FCC (Jan. 8, 2015) (letter is misdated as Jan. 8, 2014); 
Letter from Sens. Edward J. Markey, Charles E. Schumer, Ron Wyden, Claire McCaskill, Tammy 
Baldwin, Barbara Boxer, Richard Blumenthal, Elizabeth Warren, Bernard Sanders, Kristen 
Gillibrand, Jeff Merkley, Amy Klobuchar, Sheldon Whitehouse, and Al Franken, U.S. Senate, to 
Tom Wheeler, Chairman, FCC (Jan. 28, 2015); Letter from Rep. Tim Huelskamp, U.S. Congress, 
to Tom Wheeler, Chairman, FCC (Feb. 6, 2015); Letter from Rep. Scott R. Tipton, U.S. Congress, 
to Tom Wheeler, Chairman, FCC (April 2, 2015); Letter from Sens. Edward J. Markey, Charles 
E. Schumer, Ron Wyden, Claire McCaskill, Elizabeth Warren, Richard Blumenthal, Amy 
Klobuchar, Tammy Baldwin, Jeff Merkley, and Al Franken, U.S. Senate, to Tom Wheeler, 
Chairman, FCC (May 14, 2015); Letter from Reps. Gus Bilirakis, Jerry McNerney, Leonard Lance, 
and Tony Cardenas, U.S. Congress, to Tom Wheeler, Chairman, FCC (June 11, 2015). 
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protections so they can offer potentially useful, innovative services in a cost-effective, lawful 
manner. 37 We address both concerns here. 

9. To reiterate and simplify the relevant portions of the TCPA, and as a guide to the issues we 
address below: if a caller  uses an autodialer  or prerecorded   message  to make a non-emergency 
call to a wireless   phone,  the caller  must have obtained the consumer's  prior express consent  
or face liability for violating the TCPA. 38 Prior express consent  for these calls must be in writing 
if the message  is telemarketing,  but can be either oral or written if the call is informational. 

III. PETITIONS FOR DECLARATORY RULING AND EXEMPTION  

A. Discussion 

1. Autodialers  

10. We reaffirm our previous statements that dialing  equipment generally [**23]  has the capacity 
to  [*7972]  store or produce, and dial  random or sequential numbers (and thus meets the TCPA's 
definition of "autodialer" ) even if it is not presently used for that purpose, including when the 
caller  is calling a set list of consumers.  We also reiterate that predictive dialers, as previously 
described by the Commission, 39 satisfy the TCPA's definition of "autodialer"  for the same 
reason. 40 We also find that callers  cannot avoid obtaining consent by dividing ownership of 
pieces of dialing  equipment that work in concert among multiple entities. 41  

                                                      

37  See, e.g., Glide Petition at 1-2; YouMail Petition at 14-15; United Petition at 2-3; see also Glide 
Reply  Comments on Glide Petition at 8; Twilio Comments on Glide Petition at 6. 

38  See 2012 TCPA Order, 27 FCC Rcd at 1838-44, paras. 20-33. 

39  In its 2003 Declaratory Ruling, the Commission mentioned certain characteristics that, it was 
argued, removed equipment having those characteristics from the scope of the statutory autodialer  
definition. The Commission described a predictive dialer as "equipment that dials  numbers and, 
when certain computer software is attached, also assists telemarketers in predicting when a sales 
agent will be available to take calls. The hardware, when paired with certain software, has the 
capacity to store or produce numbers and dial  those numbers at random, in sequential order, or 
from a database of numbers." 2003 TCPA Order, 18 FCC Rcd at 14091, para. 131. The 
Commission also noted that the "principal feature of predictive dialing  software is a timing 
function, not number storage or generation." Id. After discussing the TCPA's definition of 
"autodialer"  and Congress' intent in creating the TCPA, the Commission found that "a predictive 
dialer falls within the meaning and statutory definition of 'automatic telephone   dialing  equipment' 
and the intent of Congress." Id. at 14091-92, paras. 132-33. The Commission's finding that 
predictive dialers fall within the statutory autodialer  definition thus focuses on whether equipment 
has the requisite "capacity," and therefore is not limited to any specific piece of equipment and is 
without regard to the name given the equipment for marketing purposes. 

40  See paras. 16-20, infra; see also ACA Declaratory Ruling, 23 FCC Rcd at 566, para. 13. 

41  See para. 23, infra. 
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11. Glide, PACE, and TextMe 42 ask whether dialing  equipment is an autodialer  under the TCPA 
when it does not have the "current capacity" or "present ability" to generate or store random or 
sequential numbers or to dial  sequentially or randomly at the time the call is made. Glide asks 
the Commission to clarify  that "equipment used to make a call is an autodialer  subject to the 
TCPA only if it is capable of storing or generating sequential or randomized numbers at the time 
of the call." 43 PACE seeks clarification that a dialing  system's "capacity" is "limited to what it 
is capable of doing, without further modification, at the time the call is placed." 44 TextMe asks 
the Commission to clarify  that "capacity" "encompasses only equipment that, at the time of use, 
could in fact perform the functions described in the TCPA without human intervention and 
without first being technologically altered." 45  

12. The TCPA defines "automatic telephone   dialing  system" as "equipment which has the 
capacity--(A) to store or produce telephone  numbers to be called, using a random or sequential 
number  [*7973]  generator; and (B) to dial  such numbers." 46 In the 2003 TCPA Order, the 
Commission found that, in order to be considered an "automatic telephone   dialing  system," the 
"equipment need only have the 'capacity to store or produce telephone  numbers.'" 47 The 
Commission stated that, even when dialing  a fixed set of numbers, equipment may nevertheless 
meet the autodialer  definition. 48  

13. In the 2003 TCPA Order, the Commission described a predictive dialer as "equipment that 
dials  numbers and, when certain computer software is attached, also assists telemarketers in 
                                                      

42  YouMail also raised this question in its Petition. See YouMail Petition at 11. It later requested 
that the Commission "set aside consideration of the ATDS argument originally raised in its 
Petition." Ex Parte Letter from Lauren Lynch Flick, Counsel to YouMail, to Marlene H. Dortch, 
Secretary, FCC in CG Docket No. 02-278, at 5 (filed April 14, 2014). CI also raised this issue in 
a Petition for Declaratory Ruling. Communication Innovators, Petition for Declaratory Ruling, CG 
Docket No. 02-278, filed June 7, 2012 (CI Petition). CI withdrew its Petition after the Commission 
sought comment on the issues raised in the Petition. Consumer  and Governmental Affairs Bureau 
Seeks Comment on Petition for Declaratory Ruling from Communication Innovators, CG Docket 
No. 02-278, Public Notice, 27 FCC Rcd 13031 (2012); Communication Innovators, Withdrawal 
of Petition, CG Docket No. 02-278, filed July 14, 2014. Comments submitted in response to that 
Public Notice remain part of the record in this docket, and reveal continued questions about this 
issue beyond the CI Petition itself. See Appendix V for a list of all commenters  on the CI Petition. 
43  Glide Petition at 10. 
44  PACE Petition at 4 (emphasis omitted). 
45  TextMe Petition at 3. 

46  47 U.S.C. § 227(a)(1); see also  47 C.F.R. § 64.1200(f)(2) ("The terms automatic telephone   
dialing  system and autodialer  mean equipment which has the capacity to store or produce 
telephone  numbers to be called using a random or sequential number generator and to dial  such 
numbers."). 

47  2003 TCPA Order, 18 FCC Rcd at 14092, para. 132 (emphasis in original). 

48  Id. at para. 133. 
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predicting when a sales agent will be available to take calls. The hardware, when paired with 
certain software, has the capacity to store or produce numbers and dial  those numbers at random, 
in sequential order, or from a database of numbers." 49 In the 2008 ACA Declaratory Ruling, the 
Commission "affirm[ed] that a predictive dialer constitutes an automatic telephone   dialing  
system and is subject to the TCPA's restrictions on the use of autodialers. " 50 The Commission 
considered ACA's argument that a predictive dialer is an autodialer  "only when it randomly or 
sequentially generates telephone  numbers, not when it dials  numbers from customer   telephone  
lists," 51 and stated that ACA raised "no new information about predictive dialers that warrant[ed] 
reconsideration of [**27]  these findings" regarding the prohibited uses of autodialers --and 
therefore predictive dialers--under the TCPA. 52  

14. The Commission declined to distinguish between calls to wireless   telephone  numbers made 
by dialing  equipment "paired with predictive dialing  software and a database of numbers" and 
calls made "when the equipment operates independently of such lists and software packages." 53 
Recognizing the developments in calling technology,  the Commission found that "[t]he basic 
function of such equipment, however, has not changed--the capacity to dial  numbers without 
human intervention." 54 The Commission found it troubling that predictive dialers, like dialers 
that utilize random or sequential numbers instead of a list of numbers, retain the capacity to 
dial  [**28]  thousands of numbers in a short period of time and that construing the autodialer  
definition to exclude predictive dialers could harm public safety by allowing such equipment to 
be used to place potentially large numbers of non-emergency calls to emergency numbers, a result 
the TCPA was intended to prevent. The Commission concluded that the TCPA's unqualified use 
of the term "capacity" was intended to prevent circumvention of the restriction on making 
autodialed calls to wireless   phones  and emergency numbers and found that "a predictive dialer 
falls within the meaning and statutory definition of 'automatic telephone   dialing  equipment' and 
the intent of Congress." 55  

                                                      

49  2003 TCPA Order, 18 FCC Rcd at 14091, para. 131. 

50  ACA Declaratory Ruling, 23 FCC Rcd at 566, para. 12. 

51  Id. 

52  Id. at 23 FCC Rcd at 566-67, para. 14. 

53  2003 TCPA Order, 18 FCC Rcd at 14092, para. 133. 

54  Id. at para. 132. 

55  Id. at 18 FCC Rcd at 14091-93, paras. 132-33. See supra n. 39 for details of the Commission's 
description of predictive dialers. We reiterate that the Commission's finding that predictive dialers 
fall within the statutory autodialer  definition focuses on whether equipment has the requisite 
"capacity," and therefore is not limited to any specific piece of equipment and is without regard to 
the name given the equipment for marketing purposes. See also Ex Parte Letter from Ellen Taverna 
and Margot Saunders, Counsel to National Association of Consumer  Advocates and National 
Consumer  Law Center, to Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278 (filed 
Feb. 19, 2015) (The ex parte filing on behalf of eight organizations includes a list of 58,000 
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 [*7974]  15. We agree with commenters  who argue that the TCPA's use of "capacity" does not 
exempt equipment that lacks the "present ability" to dial  randomly or sequentially. We agree that 
Congress intended a broad definition of autodialer,  56 and that the Commission has already twice 
addressed the issue in 2003 and 2008, 57 stating that autodialers  need only have the "capacity" to 
dial  random and sequential numbers, rather than the "present ability" to do so. 58 Hence, any 
equipment that has the requisite "capacity" 59 is an autodialer  and is therefore subject to the 
TCPA. 60  

16. In the 1992 TCPA Order, the Commission stated that it was rejecting definitions that fit "only 
a narrow set of circumstances" in favor of "broad definitions which best reflect[ed] legislative 
intent by accommodating the full range of telephone  services and telemarketing  practices." 61 
The Commission rejected the narrower interpretation of "capacity" (as "current ability") when it 
held that predictive dialer equipment meets the autodialer  definition. In the 2003 TCPA Order, 
the Commission held that predictive dialers met the definition of an autodialer  because that 
"hardware, when paired with certain software, has the capacity to store or produce numbers and 
dial  those numbers at random, in sequential order, or from a database of numbers." 62 By finding 
that, even when the equipment presently lacked the necessary software, it nevertheless had the 
requisite capacity to be an autodialer,  [**31]  the Commission implicitly rejected any "present 
use" or "current capacity" test. In other words, the capacity of an autodialer  is not limited to its 

                                                      
individuals who support the statement: "Tell the FCC: No robocalls  to cell phones  without our 
consent." The list includes a de minimis number of signatures for which an address in Canada is 
given.). 

56  See, e.g., Kirby Comments on CI Petition at 1; Roylance Comments on CI Petition at 2; Shields 
Comments on Glide Petition at 5; see also Shields Reply  Comments on YouMail Petition at 3. 
See Appendix S for a list of all commenters  on the YouMail Petition. 

57  See, e.g., Shields Comments on CI Petition at 1; Worsham Comments on CI Petition at 1; see 
also Roylance Comments on YouMail Petition at 2; Shields Comments on YouMail Petition at 1. 

58  See paras. 12-14, supra. In response to an argument raised in a dissenting statement, see 
Commissioner Pai Dissent at 3-4, we reiterate that the Commission's 2003 and 2008 statements 
referenced here focused not on equipment's present ability to dial  randomly or sequentially, but 
instead on its capacity and the generally automated nature of the calling. See 2003 TCPA Order, 
18 FCC Rcd at 14092-93, para. 133 (purpose of capacity requirement is to avoid circumvention of 
autodialing restrictions). The Commission specifically focused on the capacity to dial  
automatically, not on the kinds of numbers the equipment was presently configured to dial.   Id. at 
14092, para. 132 ("The basic function of such equipment, however, has not changed--the capacity 
to dial  numbers without human intervention."). 

59  ACA Declaratory Ruling, 23 FCC Rcd at 566, para. 13. 

60  See paras. 18-20, infra; see also ACA Declaratory Ruling, 23 FCC Rcd at 566, para. 12. 

61  1992 TCPA Order, 7 FCC Rcd at 8755, para. 6. 

62  2003 TCPA Order, 18 FCC Rcd at 14091, para. 131. 
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current configuration but also includes its potential functionalities. 63 One dissent argues that our 
reading of "capacity" is flawed in the same way that saying an 80,000 seat stadium has the 
capacity to hold 104,000. 64 But that is an inapt analogy--modern dialing  equipment can often be 
modified remotely without the effort and cost of adding physical space to an existing structure. 
Indeed, adding space to accommodate 25 percent more people to a building is the type of mere 
"theoretical" modification that is insufficient to sweep it into our interpretation of "capacity." 65  

17. Given the scope of the Petitioners' requests, we do not at this time address the 
exact  [*7975]  contours of the "autodialer"  definition or seek to determine comprehensively each 
type of equipment that falls within that definition that would be administrable industry-wide. 
Rather, we reiterate what the Commission has previously stated regarding the parameters of the 
definition of "autodialer. " First, the Commission found in its original TCPA proceeding that the 
"prohibitions of [section] 227(b)(1) clearly do not apply to functions like 'speed dialing. '" 66 
Second, the Commission has also long held that the basic functions of an autodialer  are to "dial  
numbers without human intervention" and to "dial  thousands of numbers in a short period of 
time." 67 How the human intervention element applies to a particular piece of equipment is specific 
to each individual piece of equipment, based on how the equipment functions and depends on 
human intervention, and is therefore a case-by-case determination. 

18. We do, however, acknowledge that there are outer limits to the capacity of equipment to be 
an autodialer.  As is demonstrated by these precedents, the outer contours of the definition of 
"autodialer"  do not extend to every piece of malleable and modifiable dialing  equipment that 
conceivably could be considered to have some capacity, however small, to store and dial   
telephone  numbers--otherwise, a handset with the mere addition of a speed dial  button would be 
an autodialer.  68 Further, although the Commission has found that a piece of equipment can 
possess the requisite "capacity" to satisfy the statutory definition of "autodialer"  even if, for 
example, it requires the addition of software to actually perform the functions described in the 
definition, 69 there must be more than a theoretical potential that the equipment could be modified 
to satisfy the "autodialer"  [**34]  definition. Thus, for example, it might be theoretically possible 
to modify a rotary-dial phone  to such an extreme that it would satisfy the definition of "autodialer, 

                                                      
63  The functional capacity of software-controlled equipment is designed to be flexible, both in 
terms of features that can be activated or de-activated and in terms of features that can be added to 
the equipment's overall functionality through software changes or updates. 

64  See Commissioner Pai Dissent at 4. 
65  See para. 18, infra. 

66  1992 TCPA Order, 7 FCC Rcd at 8776, para. 47. 

67  2003 TCPA Order, 18 FCC Rcd at 14092, para. 132-33; see also ACA Declaratory Ruling, 23 
FCC Rcd at 566, para. 13; SoundBite Declaratory Ruling, 27 FCC Rcd at 15392, para. 2 n.5. 

68  See, e.g., para. 21, infra. 

69  See 2003 TCPA Order, 18 FCC Rcd at 14091-93, paras. 131-133. 
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" but such a possibility is too attenuated for us to find that a rotary-dial phone  has the requisite 
"capacity" and therefore is an autodialer.  

19. This broad interpretation of "capacity" to include "potential ability" is consistent with formal 
definitions of "capacity," one of which defines "capacity" as "the potential or suitability for 
holding, storing, or accommodating." 70 Furthermore, interpreting "capacity" as limited to 
"current capacity" or "present ability," for which Petitioners and some commenters  here argue, 
71 could create  [*7976]  problems for enforcing the TCPA's privacy  protections with regard to 
proving how a system with multiple functions was actually used for multiple calls. As the 
Commission has previously [**35]  recognized, "the purpose of the requirement that equipment 

                                                      

70  Merriam-Webster Dictionary, available at http://www.merriam-
webster.com/dictionary/capacity (last visited May 18, 2015);see Webster's Third New 
International Dictionary (2002) (defining "capacity" as "potentiality for production or use"); see 
also Johnson v. United States, 559 U.S. 133, 134, 130 S. Ct. 1265, 176 L. Ed. 2d 1 (2010) (when 
a statute does not define a term, "give the phrase its ordinary meaning"). The fact that Congress 
could have "add[ed] tenses and moods" to its definition of autodialer --and thereby defined 
autodialer  as "equipment which has, has had, or could have the capacity"--does not undermine 
our interpretation of the term. Commissioner Pai Dissent at 4. Congress chose to use a noun--
"capacity"--that itself can reasonably be read to include a sense of futurity or unrealized 
potentiality. The use of this noun in conjunction with a verb ("has") that is in the present tense 
does not somehow mean that the term "capacity" must be read not to convey a sense of futurity or 
potentiality. Similarly, the fact that the TCPA bars callers  from using autodialers  to "make any 
call" does not mean that the equipment must be configured such that every functionality contained 
in the statutory definition of "autodialer"  is installed and active at the time calls are made and that 
the caller  must actually be using those functionalities to place calls in order for the TCPA's consent 
requirements to be triggered. Commissioner O'Rielly Partial Dissent at 5-6. Instead, when a caller  
places a call using equipment that has the requisite "capacity" (as we construe the term here), the 
equipment is an autodialer  and a caller  using it "makes" a call "using an automatic telephone   
dialing  system" under section 227(b)(1)(A). 
71  Glide Petition at 9-13; PACE Petition at 10-12; TextMe Petition at 10-12; ABA/CBA 
Comments on CI Petition at 7; ACA Comments on PACE Petition at 4-7; CenturyLink Comments 
on CI Petition at 3; Chamber Comments on CI Petition at 8-11; Chamber Comments on PACE 
Petition at 5; CI Comments on Glide Petition at 3-4; CI Comments on PACE Petition at 3-5; CI 
Reply  Comments on TextMe Petition at 4-5; CI Comments on YouMail Petition at 4; Covington 
Comments on PACE Petition at 4-5; DIRECTV Comments on CI Petition at 8-11; DIRECTV 
Comments on PACE Petition at 2-3; Fowler Comments on PACE Petition at 1; Glide Reply  
Comments on PACE Petition at 6; Global Connect Comments on CI Petition at 2; Global 
Comments on PACE Petition at 2; Internet Comments on TextMe Petition at 2-3; MRA Comments 
on CI Petition at 4-7; NCHER Reply  Comments on PACE Petition at 2; Nicor Comments on CI 
Petition at Attachment at 8; Nicor Comments on PACE Petition at 7; Noble Comments on Glide 
Petition at 4; Noble Comments on PACE Petition at 5; Noble Comments on TextMe Petition at 1; 
NSC Comments on CI Petition at 9; Path Comments on Glide Petition at 22; Twilio Comments on 
Glide Petition at 13; YouMail Reply  Comments on PACE Petition at 4. 
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have the 'capacity to store or produce telephone  numbers to be called' is to ensure that the 
restriction on autodialed calls not be circumvented." 72  

20. In light of our precedent and determination that Congress intended a broad definition of 
autodialer,  we reject arguments 73 that: the TCPA's language on its face does not support the 
claim that the TCPA was meant to apply to devices that need to be configured to store numbers 
or call sequentially; 74 a narrow reading of the TCPA is necessary to eliminate a lack of clarity 
regarding what constitutes an autodialer;  75 and the term "capacity" implies present ability rather 
than future possibility. 76 We reiterate that a present use or present capacity test could render the 
TCPA's protections largely meaningless by ensuring that little or no modern dialing  equipment 
would fit the statutory definition of an autodialer.  [**38]  We also reject PACE's argument that 
the Commission should adopt a "human intervention" test by clarifying that a dialer is not an 
autodialer  unless it has the capacity to dial  numbers without human intervention. Because the 
Commission has previously rejected a restrictive interpretation of autodialer  in favor of one based 
on a piece of equipment's potential ability, we find that PACE's argument amounts to a simple 
variation on the "present ability" arguments we reject above. 

21. PACE, TextMe, and others argue that a broad interpretation of "capacity" could potentially 
sweep in smartphones because they may have the capacity to store telephone  numbers to be called 
and to dial  such numbers through the use of an app or other software. 77 Even though 
                                                      

72  2003 TCPA Order, 18 FCC Rcd at 14092-93, para. 133. As GroupMe observes, for example, 
autodialer  functionality might be added to equipment not merely by creating new software, but 
even by "unlock[ing] a dormant ATDS function." GroupMe, Inc., Petition for Expedited 
Declaratory Ruling and Clarification, CG Docket No. 02-278, filed Mar. 1, 2012, at 10. 

73  See Appendix H for a list of all commenters  on the Glide Petition, Appendix K for a list of all 
commenters  on the PACE Petition, and Appendix Q for a list of all commenters  on the TextMe 
Petition. 
74  Glide Reply  Comments on Glide Petition at 5; GroupMe Comments on Glide Petition at 6-7; 
Twilio Comments on Glide Petition at 13. 
75  AFSA Comments on Glide Petition at 2; CI Reply  Comments on TextMe Petition at 6; Internet 
Comments on TextMe Petition at 3. 
76  ACA Comments on PACE Petition at 4-7; Chamber Comments on PACE Petition at 5; CI 
Comments on Glide Petition at 3-4; CI Comments on PACE Petition at 3-5; CI Reply  Comments 
on TextMe Petition at 4-5; Covington Comments on PACE Petition at 4-5; DIRECTV Comments 
on PACE Petition at 2-3; Fowler Comments on PACE Petition at 1; Glide Reply  Comments on 
PACE Petition at 6; Global Comments on PACE Petition at 2; Internet Comments on TextMe 
Petition at 2-3; NCHER Reply  Comments on PACE Petition at 2; Nicor Comments on PACE 
Petition at 7; Noble Systems Comments on Glide Petition at 4; Noble Comments on PACE Petition 
at 5; Noble Comments on TextMe Petition at 1; Path Comments on Glide Petition at 22; Twilio 
Comments on Glide Petition at 13; YouMail Reply  Comments on PACE Petition at 4. 
77  PACE Reply  Comments on PACE Petition at 5; TextMe Petition at 8, 12; TextMe Reply  
Comments on TextMe Petition at 7-8; ACA Comments on PACE Petition at 4; ACA Reply  
Comments on PACE Petition at 4-5; AFSA Comments on PACE Petition at 2; Chamber 
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the  [*7977]  Commission has interpreted "capacity" broadly since well before consumers'  
widespread use of smartphones, there is no evidence in the record that individual consumers  have 
been sued based on typical use of smartphone technology.  Nor have these commenters  offered 
any scenarios under which unwanted  calls are likely to result from consumers'  typical use of 
smartphones. We have no evidence that friends, relatives, and companies with which consumers  
do business find those calls unwanted  and take legal action against the calling consumer.  We 
will continue to monitor our consumer  complaints and other feedback, as well as private 
litigation, regarding atypical uses of smartphones, and provide additional clarification if 
necessary. 

22. Because our decision is based on the TCPA's terms and past Commission interpretation, we 
need not reach the policy arguments from Glide and other commenters,  78 such as claims related 
to class-action lawsuits, 79 that could be viewed as being offered to support reversing the 
Commission's prior decisions; in a declaratory ruling we only clarify  existing law or resolve 
controversy regarding the interpretation or application of existing law, rules, and precedents. 

                                                      
Comments on PACE Petition at 4; CI Reply  Comments on TextMe Petition at 6; Covington 
Comments on PACE Petition at 5; Internet Comments on TextMe Petition at 3; iPacesetters 
Comments on PACE Petition at 3; Nicor Comments on PACE Petition at 7; YouMail Reply  
Comments on PACE Petition at 2. 

78  Commenters  assert that clarification is warranted because of changed circumstances, including 
(1) an increase in the number of households that utilize only wireless   telephone  service and (2) 
mutual benefits to businesses and customers.   See, e.g., ABA/CBA Comments on CI Petition at 
7-8; Chamber Comments on CI Petition at 5-7; Nicor Comments on CI Petition at Attachment at 
3; NSC Comments on CI Petition at 5-7; see also, e.g., Chamber Comments on CI Petition at 3-4; 
DIRECTV Comments on CI Petition at 3-5; NACUBO Comments on CI Petition at 1-2; NCHER 
Comments on CI Petition at 2; PRA Comments on CI Petition at 2; Varolii Comments on CI 
Petition at 4. This argument appears to be a request to adopt an entirely new legal interpretation of 
the relevant statutory terms rather than a request for declaratory ruling to terminate controversy or 
remove uncertainty under existing law. 47 C.F.R. § 1.2. In this regard, the Commission has noted 
that it expects automated dialing   technology  to continue to develop and that Congress clearly 
anticipated that the Commission might need to consider any changes in technology.   ACA 
Declaratory Ruling, 23 FCC Rcd at 566, para. 13 (citing 2003 TCPA Order, 18 FCC Rcd at 14091-
92, para. 132 (citing 137 CONG. REC. S18784 (daily ed. Nov. 27, 1991) (statement of Sen. Ernest 
Hollings) ("The FCC is given the flexibility to consider what rules should apply to future 
technologies  as well as existing technologies. "))). The Commission already has considered the 
question twice and found predictive dialers to be autodialers.  The Commission in the 2003 TCPA 
Order also noted that, regardless of changes in technology,  "[t]he basic function of such equipment 
[] has not changed--the capacity to dial  numbers without human intervention." 2003 TCPA Order, 
18 FCC Rcd at 14092, para. 132. This argument presents nothing to suggest that there is any 
uncertainty or controversy about how to apply our rules and the 2003 TCPA Order, or that changes 
in technology  compel a different result. 
79  Glide Petition at 1, 8-9; AFSA Comments on Glide Petition at 1, 3-4; Path Comments on Glide 
Petition at 4, 7-12; CI Petition at 14-16. 

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 107 of 377

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5S8W-3H00-008H-00BT-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:4RJB-NVD0-01KR-934X-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:4RJB-NVD0-01KR-934X-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:491J-HD30-000K-54NJ-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:491J-HD30-000K-54NJ-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:491J-HD30-000K-54NJ-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:491J-HD30-000K-54NJ-00000-00&context=


A.66 

23. We also find that parties cannot circumvent the TCPA by dividing ownership of dialing  
equipment. In their Petition, Fried and Evans seek a ruling that a combination of equipment used 
by separate entities to send text messages  constitutes an autodialer  under the TCPA. 80 The 
Petitioners in this case received text messages  from a beauty salon that had contracted with 
another party, Textmunications, Inc. (Textmunications), to transmit advertisements in the form 
of text messages  to their current and former customers.  81 Textmunications, in turn, contracted 
with Air2Web, a mobile messaging aggregator, to transmit the messages.  82 As described in the 
Fried Petition and the Referral Order, the beauty salon provided customer  data to 
Textmunications, who stored this information on its own equipment and  [*7978]  databases. 83 
Textmunications then entered into an agreement with Air2Web to use its equipment to transmit 
the text messages  to the recipients.  84 In [**42]  effect, the separate equipment divided the 
storage and calling functions between these two companies. As a result, Air2Web and 
Textmunications allege that their equipment should not be considered an autodialer  because 
neither system, acting independently, has the capacity both to store or produce numbers, and dial  
those numbers as required by the TCPA. 85  

24.  [**43]  We conclude that such equipment can be deemed an autodialer  if the net result of 
such voluntary combination enables the equipment to have the capacity to store or produce 
telephone  numbers to be called, using a random or sequential number generator, and to dial  such 
numbers. The fact that two separate entities have voluntarily entered into an agreement to provide 
such functionality does not alter this analysis. As one commenter  notes, this conclusion is 
consistent with the statutory language and prior Commission interpretations of the TCPA. 86 The 
TCPA uses the word "system" to describe the automated dialing  equipment that is defined in 
section 227(a)(1) of the Act. 87 The Commission noted, in concluding that a predictive dialer 
meets the definition of an autodialer,  that "[t]he hardware, when paired with certain software, 

                                                      
80  Fried Petition at 1. This petition was filed pursuant to a primary jurisdiction referral to the 
Commission from the U.S. District Court for the Southern District of Texas, Civil Action No. 4:13-
cv-00312 (Nov. 27, 2013) (Referral Order). In this Declaratory Ruling and Order, we clarify  the 
broad issue regarding voluntarily separate ownership of equipment that, when used together, 
constitutes and autodialer;  we do not rule on the facts, as alleged, of the civil case that raises this 
issue. 

81  See Referral Order at 2. 
82  Id. at 3. 

83  See Fried Petition at 4-5. 
84  Id. at 5. 
85  Id. at 6. 

86  See Roylance Comments on Fried Petition at 1. See Appendix G for a list of all commenters  on 
the Fried Petition. 

87  See  47 U.S.C. § 227(a)(1). 
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has the capacity to store or produce numbers and dial  those numbers." 88 As a result, the 
Commission has recognized that various pieces of different equipment and software can be 
combined to form an autodialer,  as contemplated by the TCPA. The fact that these individual 
pieces of equipment and software might be separately owned does not change this 
analysis.  [**44]    

2. Maker of a Call 

a. Texting/Calling Apps 

25. Next, we clarify  who makes a call under the TCPA and is thus liable for any TCPA violations. 
We grant, to the extent described herein, YouMail's Petition and clarify  that it does not make or 
initiate a text when an individual merely uses its service to set up auto-replies to incoming 
voicemails. 89 By contrast, we deny Glide's Petition and find that, in at least one scenario, it is the 
maker or initiator of text messages  inviting consumers  appearing in its app user's  contacts lists 
to use the Glide app. 90 We grant TextMe's Petition, and clarify  that TextMe does not make or 
initiate a call when one of the app users  sends an invitational message  using [**45]  its app. 91  

26. With regard to collect call services, we clarify  that, where a caller  provides the called party's 
phone  number to a collect call service provider  and controls the content of the call, he is the 
maker of the call rather than the collect-call service provider  who connects the call and provides 
information to the called party that is useful in determining whether he or she wishes to continue 
the call. 92  

27. The TCPA's consent requirement applies to short message  service text messages  
("SMS"  [*7979]  or "text message" ) in addition to voice calls. 93 The Commission's 
implementing rule states [**46]  that no person or entity may "initiate any telephone  call" to the 
specified recipients.  94 The Commission, in the 2013 DISH Declaratory Ruling, 95 noted that 

                                                      

88  See 2003 TCPA Order, 18 FCC Rcd at 14091-93, paras. 131-133 (emphasis added). 

89  See paras. 31-33, infra. 

90  See paras. 34-35, infra; see also DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 27. 

91  See paras. 36-37, infra. 

92  See para. 40, infra. 

93  2003 TCPA Order, 18 FCC Rcd at 14115, para. 165; see also Satterfield v. Simon & Schuster, 
Inc., 569 F.3d 946, 954 (9th Cir. 2009) (noting that text messaging is a form of communication 
used primarily between telephones  and is therefore consistent with the definition of a "call"). 

94  47 C.F.R. § 64.1200(a)(1) (emphasis added). 

95  While DISH Declaratory Ruling interpreted and applied section 227(b)(1)(B), the Commission 
has recently stated that the same logic that applies to the "initiation" of calls under section 
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neither the statute nor our rules define "initiate," and determined that "a person or entity 'initiates' 
a telephone  call when it takes the steps necessary to physically place a telephone  call, and 
generally does not include persons or entities, such as third-party retailers, that might merely have 
some role, however minor, in the causal chain that results in the making of a telephone  call." 96  

28. Commenters  supporting the Petitioners argue that merely providing software or a platform 
that facilitates calling, or hosting a calling service, is not a TCPA violation; 97 that user  choice 
and involvement in sending text messages  is the element that causes the app provider  to cease 
to be the maker of the call; 98 and that operators of platforms do not initiate calls, but rather users  
of the apps do. 99 Opposing commenters  argue that where the transmission service provider  is 
highly involved with the [**48]  calling, it should be held liable as the maker of the call; 100 and 
the app developer does not merely facilitate the call but rather makes the call when it creates and 
sends pre-written text messages  without the app user's  authorization, knowledge, or interaction. 
101  

                                                      
227(b)(1)(B) applies to the "making" of calls under section 227(b)(1)(A). See DISH Declaratory 
Ruling, 28 FCC Rcd at 6575, 6583, paras. 3, 26; 47 U.S.C. § 227(b)(1). 

96  DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 26. The Commission went on to clarify  
that, while sellers do not generally initiate calls made through a third-party telemarketer within the 
meaning of the TCPA, the seller "nonetheless may be held vicariously liable under federal common 
law principles of agency for violations of [] section 227(b) [] that are committed by third-party 
telemarketers." Id. at 6574, para. 1. None of the petitions addressed in this Declaratory Ruling 
raise the issue of vicarious liability and we do not address it. 

97  CallFire Comments on YouMail Petition at 6; Glide Reply  Comments on Glide Petition at 7-
8; Ex Parte Letter from Lauren Lynch Flick, Counsel to YouMail, Inc., to Marlene H. Dortch, 
Secretary, FCC in CG Docket No. 02-278, at 2 (filed Dec. 19, 2013). 

98  AFSA Comments on YouMail Petition at 4; Biggerstaff Comments on YouMail Petition at 4-
5; CallFire Comments on YouMail Petition at 5; CTIA Reply  Comments on YouMail Petition at 
9; Dialing  Services Comments on Glide Petition at 3; Glide Reply  Comments on Glide Petition 
at 7; Glide Reply  Comments on YouMail Petition at 9-10; Twilio Comments on Glide Petition at 
4, 15; YouMail Reply  Comments on YouMail Petition at 12; Ex Parte Letter from Lauren Lynch 
Flick, Counsel to YouMail, Inc., to Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278, 
at 2 (filed June 21, 2013); Ex Parte Letter from Lauren Lynch Flick, Counsel to YouMail, Inc., to 
Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278, at 2 (filed Mar. 4, 2014). 

99  Biggerstaff Reply  Comments on YouMail Petition at 4; CallFire Comments on YouMail 
Petition at 4; Ex Parte Letter from Mitchell N. Roth, Counsel to Dialing  Services, to Marlene H. 
Dortch, Secretary, FCC in CG Docket No. 02-278, at 1 (filed Dec. 5, 2013). 
100  Biggerstaff Reply  Comments on YouMail Petition at 2-3; Dialing  Services Reply  Comments 
on Glide Petition at 3; Twilio Comments on Glide Petition at 3. 
101  Coffman Comments on Glide Petition at 2, 15-17; Gold Comments on YouMail Petition at 14-
15; Roylance Reply  Comments on YouMail Petition at 12. 
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29. The intent of Congress, when it established the TCPA in 1991, was to protect consumers  from 
the nuisance, invasion of privacy,  cost, and inconvenience that autodialed and prerecorded  
calls  [*7980]  generate. 102 Congress found that consumers  consider these kinds of calls, 
"regardless of the content or the initiator of the message,  to be a nuisance and an invasion of 
privacy" ; that businesses also complain that these kinds of calls "are a nuisance, are an invasion 
of privacy,  and interfere with interstate commerce"; and that [**50]  banning such calls, except 
when made for an emergency purpose or when the called party consents to receiving the call, "is 
the only effective means of protecting telephone   consumers  from this nuisance and privacy  
invasion." 103 Congress therefore put the responsibility for compliance with the law directly on 
the party that "makes" or "initiates" automated and prerecorded   message  calls. As the 
Commission recognized in the DISH Declaratory Ruling, neither the TCPA nor the Commission's 
rules define "make" or "initiate," nor do they establish specific factors to be considered in 
determining who makes or initiates a call, 104 but noted that "initiate" suggests some "direct 
connection between a person or entity and the making of a call." 105 In issuing the guidance that 
we provide today, we account for changes in calling technology  that inure to the benefit of 
consumers  while fulfilling the intent of Congress to prohibit nuisance calls that cause frustration 
and harm. 

30. Specifically, a "direct connection between a person or entity and the making of a call" can 
include "tak[ing] the steps necessary to physically place a telephone  call." 106 It also can include 
being "so involved in the placing of a specific telephone  call" as to be deemed to have initiated 
it. 107 Thus, we look to the totality of the facts and circumstances surrounding the placing of a 
particular call to determine: 1) who took the steps necessary to physically place the call; and 2) 
whether another person or entity was so involved in placing the call as to be deemed to have 
initiated it, considering the goals and purposes of the TCPA. 108 In discussing below how these 
standards apply in the context of factual circumstances presented in petitions before us, we 
identify factors that are relevant to the DISH Declaratory Ruling analysis. Depending upon the 
facts of each situation, these and other factors, such as the extent to which a person willfully 
enables fraudulent [**52]  spoofing of telephone  numbers or assists telemarketers in blocking 
Caller  ID, by offering either functionality to clients, can be relevant in determining liability for 

                                                      

102  See S.REP. NO. 102-178, 1st Sess., 102nd Cong., (1991) at 2, 4-5. 
103  Telephone   Consumer  Protection Act, Pub L. No. 102-243, § 2 (1991). 

104  DISH Declaratory Ruling, 28 FCC Rcd at 6583, paras. 26-27. 

105  Id. at para. 26. 

106  Id. 

107  Id. at paras. 26-27 (providing the example of a seller "giving the third party specific and 
comprehensive instructions as to timing and the manner of the call"). 

108  Id. at 28 FCC Rcd at 6584, para. 28. 
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TCPA violations. 109 Similarly, whether a person who offers a calling platform service for the use 
of others has knowingly allowed its client(s) to use that platform for unlawful purposes may also 
be a factor in determining whether the platform provider  is so involved in placing the calls as to 
be deemed to have  [*7981]  initiated them. 110  

31. We grant to the extent described herein YouMail's Petition and clarify  that YouMail does not 
make or initiate a [**54]  call when one of its app users  uses its service to send an automatic text 
in response to a voicemail left by someone who called the YouMail app user.  YouMail's app is 
reactive in nature; in relevant part, it allows its users  to send a reply  text message,  which 
YouMail identifies as an "auto-reply," "in response to a voicemail message  that has been left for 
the app [user]  by the calling party." 111 The YouMail app user  determines whether to send the 
auto-reply text messages,  which categories of callers  should receive auto-replies, how the user's  
name should appear in the auto-reply, and whether to include a message  with the auto-reply (such 
as when the called party will be available to return the call). 112 YouMail states that an auto-reply 
is sent only if four criteria are met: (1) the YouMail user  has set the app's options to send an auto-

                                                      

109  See  47 U.S.C. § 227(e) ("It shall be unlawful for any person within the United States . . . to 
cause any caller  identification service to knowingly transmit misleading or inaccurate caller  
identification information with the intent to defraud, cause harm, or wrongfully obtain anything of 
value . . . ."); 47 C.F.R. § 64.1604 (mirroring the language of 47 U.S.C. § 227(e)); 47 C.F.R. § 
64.1601(e) ("Any person or entity that engages is telemarketing  . . . must transmit caller  
identification information . . . (2) Any person or entity that engages in telemarketing  is prohibited 
from blocking the transmission of caller  identification information."). See "Senators pile on the 
robocall  criticism," The Hill, June 11, 2015, available at http://www.mccaskill.senate.gov/media-
center/latest-headlines/senators-pile-on-the-robocall-criticism (quoting Senator Susan Collins: 
"If we are going to win the fight against scammers targeting our seniors, we need to get ahead of 
thetechnology  that they use to generate robocalls  to spoof caller  IDs.") (last visited June 17, 
2015); "Ringing Off the Hook: Examining the Proliferation of Unwanted  Calls": Hearing before 
the United States Senate Special Committee on Aging (June 10, 2015), available at 
http://www.aging.senate.gov/hearings/ringing-off-the-hook_examining-the-proliferation-of-
unwanted-calls (last visited June 17, 2015). 

110  See DISH Declaratory Ruling, 28 FCC Rcd at 6584, para. 28. Cf. 47 C.F.R § 64.1200(a)(4)(vii) 
(facsimile broadcaster is liable for violations of unsolicited fax advertising prohibition if it 
demonstrates a high degree of involvement in, or actual notice of, the unlawful activity and fails 
to take steps to prevent such transmissions). For example, if the Commission staff notifies a 
platform provider  that its service is being used unlawfully by its clients and the platform provider  
then allows such usage to continue after this warning, we will consider the fact that the platform 
provider  allowed such usage to continue after having actual notice of the unlawful activity to be 
a possible indicator that the platform provider  is actively participating in the making or initiating 
of the calls at issue. Of course, we will consider all facts and circumstances surrounding any 
possible violation(s) before determining how liability, if any, should be applied. 
111  YouMail Petition at 3. YouMail states that its "data shows users  and their calling partners 
overwhelming[ly] like this feature." YouMail Reply  Comments on YouMail Petition at 8. 
112  YouMail Petition at 3. 
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reply to some group of callers;  (2) the calling party falls into that group; (3) the calling party has 
not previously opted out of receiving auto-replies from YouMail; and (4) "sufficient 'caller  id' 
information is available to send the text." 113 YouMail states that it has "no influence over the 
content of the message  selected by the [app [**55]   user] ." 114 YouMail asserts, based on these 
criteria, that it is "merely the service by which execution of the [app user's]  call is arranged." 115  

32. We agree with YouMail and with commenters  who note that the app users  choose whether 
to send text messages  and that their involvement in the process of creating and sending the 
messages  in response to received calls are key factors in determining whether the app provider  
or the app user  is the initiator of the call for TCPA purposes, 116 either by taking the steps 
physically necessary to place the call or by being so involved in placing the call as to be deemed 
to have initiated it. Based on the record before us, YouMail appears to do neither. YouMail 
is [**56]  a reactive and tailored service; in response to a call made to the app user,  YouMail 
simply sends a text message  to that caller,  and only to that caller.  This kind of service differs 
from the non-consensual calling campaigns over which the TCPA was designed to give 
consumers  some degree of control. YouMail exercises no discernible involvement in deciding 
whether, when, or to whom an auto-reply is sent, or what such an auto reply  says, nor does it 
perform related functions, such as pre-setting options in the app, that physically cause auto-replies 
to be  [*7982]  sent. 

33. In a supplemental filing, YouMail indicates that its auto-reply text messages  include a link 
to the YouMail website, where the recipient  of the text can access identifying information and 
instructions for how to opt out of receiving future auto-reply text messages  from YouMail users.  
117 Controlling this small portion of the content of the auto-reply text message,  however, is 
insufficient to change our determination that the app user,  and not YouMail, is the maker of the 
call. What is relevant is the reactive and tailored nature of YouMail's service, and that an app user  
controls the bulk of the message --along with the matters of whether the auto-reply messages  are 
sent and to whom they are sent. Thus, YouMail is not the maker or initiator of the text because it 

                                                      

113  Id. at 4. 

114  Id. at 12. 
115  Id. at 12. 
116  AFSA Comments on YouMail Petition at 4; Biggerstaff Comments on YouMail Petition at 4-
5; CallFire Comments on YouMail Petition at 5; CTIA Reply  Comments on YouMail Petition at 
9; Dialing  Services Comments on Glide Petition at 3; Glide Reply  Comments on Glide Petition 
at 7; Glide Reply  Comments on YouMail Petition at 9-10; Twilio Comments on Glide Petition at 
4, 15; YouMail Reply  Comments on YouMail Petition at 12; Ex Parte Letter from Lauren Lynch 
Flick, Counsel to YouMail, Inc., to Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278, 
at 2 (filed June 21, 2013); Ex Parte Letter from Lauren Lynch Flick, Counsel to YouMail, Inc., to 
Marlene H. Dortch, Secretary, FCC in CG Docket No. 02-278, at 2 (filed Mar. 4, 2014). 

117  See Ex Parte Letter from Lauren Lynch Flick, Counsel to YouMail, to Marlene H. Dortch, 
Secretary, FCC in CG Docket No. 02-278, at 4-5 (filed April 14, 2014). 
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does not control the recipients,  timing, or content, but instead "merely ha[s] some role, however 
minor, in the causal chain that results in the making of a telephone  call." 118  

34. Glide's app and service function differently from YouMail's and warrant separate 
consideration. While Glide does not make clear in its Petition or comments all the ways 
consumers  can use its app, we find that, in at least one scenario, Glide is the maker or initiator of 
the text and thus liable for TCPA violations. 119 The Glide app enables "real-time communication 
through video messaging." 120 Glide streams video that users  can watch live or later, like a text 
message.  121 Only users  of the Glide app may exchange video messages  over the app. Glide's 
dialer "facilitates" the sending of "invitational text messages, " 122 but Glide does not include in 
its comments a sample of the message.   Commenter  Coffman does provide an example, however, 
saying that he received a text message  "stating that '[a Glide user]  has something to show you 
on Glide' and which included a link to Glide's website where consumers  are encouraged to 
download Glide's app." 123 Coffman asserts that "prior to late July 2013, Glide 
automatically [**59]  sent the text message  solicitations to all of a user's  contacts [in the address 
book of the user's  device] unless the user  affirmatively opted out." 124 Coffman continues: 
"[E]ven if Glide now requires some sort of user  opt-in before Glide [sends invitational texts to] 
the user's  contacts, again there is no indication as to how such an opt-in procedure works or how 
clear Glide makes it to users  that Glide is sending text message  advertisements [for its app] to 
the users'  contacts." 125 Glide asserts that app users  decide whether to send the invitational texts, 

                                                      

118  DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 26. 

119  The record is unclear regarding Glide's current practice of sending invitational text messages  
to its users'  contacts and the ease with which app users  can opt out of the messages.  Complaints 
about this practice by Glide are prevalent on the Internet. See, e.g., Sarah Perez, Video Texting App 
Glide Is Going 'Viral,' Now Ranked Just Ahead of Instagram In App Store, TechCrunch, July 24, 
2013, available at http://techcrunch.com/2013/07/24/video-texting-app-glide-is-going-viral-now-
ranked-just-ahead-of-instagram-in-app-store/ (last visited May 18, 2015). 
120  Glide Petition at 2-3. 

121  Id. at 3. 
122  Id. at 3-5, 15; see also Shields Reply  Comments on Glide Petition at 1. 
123  Coffman Comments on Glide Petition at 4. The Comments include the name of the person who 
purportedly sent the text message  to Mr. Coffman. Id. The Commission assumes that the name 
included is that of a Glide user.  Coffman filed suit against Glide for alleged TCPA violations; the 
suit was filed in U.S. District Court for the Northern District of Illinois on July 19, 2013. Glide 
Petition at 4 n.7. 
124  Coffman Comments on Glide Petition at 5. 

125  Id. 
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to whom to send the invitational texts, and when to send the invitational texts. 126 Glide states that 
it "provides users  with suggested language" and users  "can choose  [*7983]  to--or choose not 
to--send this suggested language to selected recipients. " 127 It also states that "the Glide App now 
provides users  with the ability to edit the suggested language as they wish, providing users  with 
even further control." 128 Unlike the standard language in YouMail's text messages,  there is no 
indication that Glide's standard language is limited to opt-out information. 

35. The record detailed above sets forth two factual scenarios in which we consider whether Glide 
may be deemed the maker or initiator of the invitational text messages.  [**61]  Under the first 
scenario, Glide automatically sends invitational texts of its own choosing to every contact in the 
app user's  contact list with little or no obvious control by the user.  129 In this scenario, the app 
user  plays no discernible role in deciding whether to send the invitational text messages,  to 
whom to send them, or what to say in them. This scenario is different from the YouMail app, 
where the app user  determines whether auto-reply messages  are sent in response to a caller  
leaving a message  for the app user,  and the content of those messages.  Applying the DISH 
Declaratory Ruling and the factors we considered in the YouMail analysis, above, we conclude 
that, in this factual scenario, Glide makes or initiates the invitational text messages  by taking the 
steps physically necessary to send each invitational text message  or, at a minimum, is so involved 
in doing so as to be deemed to have made or initiated them. 

36. Finally, we grant to the extent described herein TextMe's Petition and clarify  that TextMe 
does not make or initiate a call when one of its app users  sends an invitational text message  using 
the steps outlined below. 130 The TextMe app and service provides access to text message  and 
voice call services. 131 The app allows users  to send and receive text messages  within the United 
States free of charge if both parties are app users.  132 App users  may also receive calls from any 
telephone number  and place calls within the United States without charge. 133 In order for an app 
user  to make voice calls or send text messages  to international phone  numbers, the app user  

                                                      
126  Glide Petition at 15. Based on Glide's assertions, the invitational text messages  Glide's app 
sends are not reactive, while the auto-reply texts the YouMail app user  sends through the YouMail 
app are reactive. 
127  Glide Reply  Comments on Glide Petition at 8 n.27. 

128  Id. 
129  See Glide Reply  Comments on Glide Petition at 7-8; Coffman Comments on Glide Petition at 
1, 5. 
130  In its Petition, TextMe requested clarification that "third party consent obtained through an 
intermediary satisfies the TCPA's 'prior express consent'  requirement for non-commercial, 
informational calls or text messages  to wireless  numbers." TextMe Petition at i. TextMe later 
withdrew this request for clarification. TextMe Reply  Comments on TextMe Petition at i, 2. 
131  TextMe Petition at 5. 

132  Id. at 4. 

133  Id. at 4. 
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must "earn calling credits" by completing actions such as "watching videos or completing 
promotional videos," or by purchasing "TextMe credits." 134 Because of the nature of its service, 
"the appeal of the TextMe App to users  is related to its number of users  and its functionality." 
135 In order to increase the number of users,  the TextMe app, much like the Glide app, enables 
users  to send invitational text messages  to contacts in their phone's  address book. 136 TextMe 
states that app users  invite friends to use [**63]  TextMe "via text message  by engaging in a 
multi-step process in which users  ha[ve] to make a number of affirmative choices throughout the 
invite process." 137 An app user  must: (1) tap a button that reads "invite your friends"; (2) choose 
whether to "invite all their friends or [] individually select contacts"; and (3) choose to send the 
invitational text  [*7984]   message  by selecting another button. 138 TextMe then sends the 
invitational text message,  which "include[s] [the] user ['s] TextMe handle and invite[s] the 
recipient  to install the App so the user  and the contact invited by the user  [can] call and text for 
free." 139  

37. Turning again to the DISH Declaratory Ruling factors, we look first to the extent to which 
TextMe controls the content of the invitational messages.  140 TextMe acknowledges that the 
language of the invitational texts has varied over time, but is clear that it, and not the app user,  
controls the content of the invitational text message.  141 Relying on the DISH Declaratory Ruling 
factors we discussed in the Glide analysis, above, to the extent that TextMe controls the content 
of the message  and the content of the message  [**65]  is telemarketing  or a commercial 
advertisement for the TextMe app, TextMe may be liable for the calls. We also consider the extent 
to which the app user  decides whether to initiate the invitational message,  which is instructive 
in determining whether TextMe is so involved in placing the invitational text messages  as to be 
deemed to have made or initiated them, considering the goals and purposes of the TCPA. 142 Here, 
TextMe outlines the steps the app user  takes and the choices he or she makes in determining 

                                                      

134  Id. 
135  Id. at 5. 

136  TextMe has disabled the ability to send invitational text messages,  pending resolution of its 
petition. TextMe Petition at 5 n.6. App users  may still invite friends to use the app through email 
or social network services. Id. 

137  Id. at 5. 
138  Id. 

139  Id. at 6. TextMe notes that the language of the invitational texts varied over time, but that the 
content was always the same: "the texts identified the user  and provided a link to download the 
App." TextMe Reply  Comments on TextMe Petition at 5. 

140  See, e.g., DISH Declaratory Ruling, 28 FCC Rcd at 6592, para. 46 ("It may also be persuasive 
that the seller approved, wrote or reviewed the outside entity's telemarketing  scripts."). 
141  TextMe Petition at 6; TextMe Reply  Comments on TextMe Petition at 5. 

142  See DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 27. 
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whether to send an invitational message,  to whom to send an invitational message,  and when 
that invitational message  is sent. 143 These affirmative choices by the app user  lead us to conclude 
that the app user  and not TextMe is the maker of the invitational text message.  While we agree 
with commenters  that TextMe's control of the content of the invitational text message  is a reason 
for concern, 144 and take into account the goals and purposes of the TCPA, we conclude that the 
app user's  actions and choices effectively program the cloud-based dialer to such an extent that 
he or she is so involved in the making of the call as to be deemed the initiator of the call. Like 
YouMail,  [**66]  TextMe is not the maker or initiator of the invitational text messages  because 
it is not programming its cloud-based dialer to dial  any call, but "merely ha[s] some role, however 
minor, in the causal chain that results in the making of a telephone  call." 145  

b. Collect Call Services and Prerecorded - or Artificial-Voice Messages  

38. The GTL and 3G Collect Petitions raise additional issues [**67]  regarding the maker of a 
call. Both GTL and 3G Collect seek clarification that a collect calling service provider  does not 
make a separate call to which the TCPA applies when it uses a prerecorded   message  as part of 
the process of setting up and connecting a collect call. 146 GTL and 3G Collect each provide 
collect calling services to consumers.  3G Collect's calling service is directed toward consumers  
seeking to call wireless   telephone  numbers of their choosing and have the charges for the calls 
billed to the call recipients.  147 GTL provides an inmate calling service ("ICS") that enables 
inmates to place collect calls to both wireless  and  [*7985]  residential numbers, using an 
automated interactive voice response ("IVR") notification system. 148 Before connecting a user  
of their services to the called party, 3G Collect and GTL each play a prerecorded   message  that 
advises the called party that a collect call has been placed to the called party and, in GTL's case, 
that the call is from a person incarcerated in a penal institution. 149 3G Collect asserts that it does 
not control whether a call is made, the timing of the call, the call recipient,  or the content of the 
call once connected.  [**68]  150 Moreover, 3G Collect argues that were it not for the lack of a 
payment mechanism, the call would be carried out directly between two individuals; 3G Collect 

                                                      

143  TextMe Petition at 5; supra para. 36. 
144  Biggerstaff Reply  Comments on TextMe Petition at 2; Roylance Comments on TextMe 
Petition at 2. 

145  DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 26. 

146  We use the term "collect call service providers"  to mean an entity that has the capability of 
establishing an ad hoc billing relationship with a call recipient  for the purpose of connecting a 
telephone  call from a calling party to him or her and, once that billing relationship is established, 
connects the telephone  call. 
147  3G Collect Petition at 1. 
148  GTL Petition at 3-6. 

149  Id. at 3-5; 3G Collect Petition at 1-2. 

150  See 3G Collect Petition at 5. 
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simply facilitates the completion of the call. 151 GTL argues that the automated messages  it sends 
to the numbers initially dialed by inmates are not the types of robocalls  the TCPA seeks to 
prevent, but are instead steps required in GTL's contractual obligation to attempt to complete 
every inmate call. 152  

39. The TCPA and the Commission's implementing rules require prior express consent  for 
prerecorded   telemarketing  calls to residential telephones  153 and any robocall  to a wireless   
telephone  number. 154 3G Collect and GTL assert that the user  of their services, i.e., the inmate 
or other person who uses their services to place a collect call, rather than 3G Collect or GTL, is 
the initiator of the call for purposes of the TCPA. 155 Both 3G and GTL maintain that the 
prerecorded   messages  they use in connecting a collect call provide information to the called 
party to facilitate call completion and do not constitute separate calls. 156 3G Collect further asks 
the Commission to declare that the TCPA and the Commission's associated rules are not 
applicable to the use of prerecorded   messages  by operator service providers  157 in the course of 

                                                      

151  See id. at 6; see also 3G Collect Reply  Comments at 2. 
152  GTL Petition at 8-11. 

153  47 U.S.C § 227(b)(1)(A); 47 C.F.R. § 64.1200(a)(3). 

154  47 U.S.C § 227(b)(1)(A); 47 C.F.R. § 64.1200(a)(1). For autodialed and prerecorded   
telemarketing  calls to wireless  numbers, prior express consent  must be written. See 2012 TCPA 
Order, 27 FCC Rcd at 1838, para. 20. 

155  3G Collect Petition at 5; GTL Reply  Comments on 3G Collect Petition at 7, 15. See Appendix 
T for a list of all commenters  on the 3G Collect Petition. 
156  GTL explains that each message  identifies GTL and that the call was originated by an inmate 
at a specific facility. The name of the inmate is not transmitted until the called party acknowledges 
that he or she wants to accept the call(s) and sets up an account. GTL points out that if the called 
party does not know the identity of the inmate from hearing the name of the facility, a call to GTL's 
toll-free number can provide assistance. GTL Petition at 10. 

157  3G Collect characterizes itself as an "operator service provider. " The Act and our rules define 
"operator services" call as "any interstate telecommunications service initiated from an aggregator 
location that includes, as a component, any automatic or live assistance to a consumer  to arrange 
for billing or completion, or both, of an interstate telephone  call through a method other than: (1) 
Automatic completion with billing to the telephone  from which the call originated; or (2) 
Completion through an access code used by the consumer,  with billing to an account previously 
established with the carrier  by the consumer" ; "aggregator" is defined as "any person that, in the 
ordinary course of its operations, makes telephones  available to the public or to transient users  of 
its premises, for interstate telephone  calls using a provider  of operator services." See  47 U.S.C. 
§ 226(a)(2), (7), 47 C.F.R. § 64.708(b), (i). Despite its self-description, 3G Collect has not 
provided any information to establish that it meets the statutory definition of "operator services" 
because, among other things, it does not show that its service is always provided to calls from 
aggregator locations. 
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connecting collect callers  to wireless  numbers. 158 GTL asks the Commission  [*7986]  to declare 
the same for its use of IVR notifications before completing inmate calls to the general public. 159 
Commenters  filed both in support of 160 and in opposition to 161 3G Collect and GTL's Petitions. 

40. Based on the record and our precedent, we clarify  that collect calling service providers  that 
use prerecorded   messages,  on a single call-by-call basis, to provide call set-up information when 
attempting to connect a collect call to a residential or wireless   telephone  number may do so 
under the TCPA without [**72]  first obtaining prior express consent  from the called party. 162 
We find persuasive the logic in our DISH Declaratory Ruling analysis that "a person or entity 
'initiates' a telephone  call when it takes the steps necessary to physically place a telephone  call, 
and generally does not include persons or entities, such as third-party retailers, that might merely 
have some role, however minor, in the causal chain that results in the making of a telephone  call." 
163 We find that a person who dials  the number of the called party or the number of a collect 
calling service provider  in order to reach the called party, rather than the collect calling service 
provider  who simply connects the call, "makes" the call for purposes of the TCPA. It is the user  
of such services that "takes the steps necessary to physically place a telephone  call" by providing 
the called party's number to 3G Collect or GTL when he or she wishes to communicate with a 
person and by controlling the content of the call if the called party accepts the call. We agree with 
3G Collect and GTL that the types of calls at issue here 164 constitute a single end-to-end 

                                                      
158  3G Collect Petition at 8. 
159  GTL Petition at 3. 

160  See, e.g., ATT Comments on 3G Collect Petition; GTL Comments on 3G Collect Petition and 
GTL Petition; PayTel Comments on 3G Collect Petition; Securus Comments on 3G Collect and 
GTL Petition; Cargo Comments on GTL Petition; UPS Comments on GTL Petition. See Appendix 
I for a list of all commenters  on the GTL Petition. 

161  See, e.g., Biggerstaff Comments on 3G Collect Petition and GTL Petition; Braver Comments 
on 3G Collect Petition and GTL Petition; Roylance Comments on 3G Collect Petition and GTL 
Petition; Abramson Comments on 3G Collect Petition; Shields Comments on 3G Collect; Charvat 
Reply  Comments on 3G Collect Petition; Worshman Comments on GTL Petition; Pechnik 
Comments on GTL Petition. 

162  Several commenters  filing in support of 3G Collect's Petition liken 3G Collect's services to 
those of ICS and request that the Commission declare that ICS providers  are similarly permitted 
to use automated or prerecorded   messages  when attempting to establish billing relationships and 
complete telephone  calls to call recipients.   See GTL Comments on 3G Collect Petition; PayTel 
Comments on 3G Collect Petition; Securus Comments on 3G Collect Petition. To avoid any doubt, 
we note that this clarification applies to ICS providers,  as well. 

163  DISH Declaratory Ruling, 28 FCC Rcd at 6583, para. 26. 

164  We do not address the prerecorded  calls or text messages  that collect calling service providers  
may make to bill for these calls. According to 3G's website, see http://3gcollect.com/ (last visited 
May 18, 2015), "[y]ou are here because you received a textmessage  invoice on your cell phone.  
You recently accepted a collect call and our automated system will send a text message  until 
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communication during which the collect calling service [**73]   provider  uses a prerecorded   
message  to provide information that the called party uses to determine whether to accept the call. 
165  

41. GTL separately seeks clarification regarding collect calls to numbers for which it has no 
billing relationship. Specifically, when an inmate attempts to call a number and GTL has no 
means to bill it to the called party, GTL advises the inmate that it cannot complete the call, 
terminates the call, and  [*7987]  then, over the course of three days, places up to three subsequent 
calls to the number in an effort to establish a prepaid account with the called party. 166 GTL uses 
its IVR to place these prerecorded  calls to residential and wireless   telephone  numbers. 

42. We clarify  that GTL's prerecorded  follow-up calls to set up a billing relationship with a 
called party can be made to residential lines without being restricted by our TCPA rules. Section 
64.1200(a)(3)(iii) of our rules excepts from the restriction on making prerecorded  calls to 
residential numbers without prior express consent  those calls that are "made for a commercial 
purpose but [do] not include or introduce an advertisement or constitute telemarketing. " 167 The 
purpose of the calls at issue here is commercial, in that GTL seeks to set up a billing arrangement 
for a collect call. But we do not find them to include or introduce an advertisement under the 
unique factual and legal circumstances here. These calls are not intended to be the kind of 
generalized communication of the "commercial availability or quality of property, goods, or 

                                                      
payment for that call is received." If a collect calling service provider  sends covered texts to bill 
for calls, such texts are not part of the collect call itself and require separate consent from the 
recipient.  In addition, GTL recently filed a supplement to its petition concerning the application 
of the TCPA to voice calls or texts involving a low account balance. Global Tel*Link, Supplement 
to Petition for Expedited Clarification and Declaratory Ruling, CG Docket No. 02-278 (filed April 
3, 2015). Because the supplemental filing raises an issue distinct from other issues in this 
proceeding, it will be addressed separately. 

165  Cf. Teleconnect Co. v. Bell Tel. Co. of Pa., 10 FCC Rcd 1626, 1632, para. 12 (1995) ("[B]oth 
court and Commission decisions have considered the end-to-end nature of the communications 
more significant than the facilities used to complete such communications. According to these 
precedents, we regulate an interstate wire communication under the Communications Act from its 
inception to its completion. Such an interstate communication does not end at an intermediate 
switch."). 

166  When incarcerated persons attempt to make a call to an individual for the first time, and that 
individual is not served by a local exchange carrier  with which GTL has a billing arrangement, or 
the inmate has dialed a called party's wireless  phone,  the call cannot be completed unless and 
until a billing arrangement with the called party is established. Once the inmate dials  the desired 
number, GTL captures the number and initiates an automated interactive voice response 
notification to inform the called party that an incarcerated person is attempting to contact him or 
her and that the called party must establish an account in order to receive the call. GTL Petition at 
4-5. GTL maintains that it permanently abandons the notification attempts after three attempts. Id. 
at 15. 

167  See  47 C.F.R. § 64.1200(a)(3)(iii). 

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 120 of 377

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5SBS-V340-008H-02HW-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5SBS-V340-008H-02HW-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3T1N-S3B0-000K-5205-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5SBS-V340-008H-02HW-00000-00&context=


A.79 

services" contemplated by the definition of "advertisement" in our rules. 168 Rather, as explained 
more fully below, these calls are made to arrange for the billing of a specific collect call that an 
inmate caller  has already attempted to initiate. Similarly, in this unique context we do not 
interpret these calls as intended to "encourage[e]  [**76]  the purchase or rental of, or investment 
in, property, goods, or services," as our rule defines "telemarketing, " 169 but instead are intended 
to complete a very specific transaction--the billing of a collect call--that the caller  has already 
initiated. We note that this clarification helps to facilitate compliance with the 2013 Inmate 
Calling Order. 170 There, in recognition of the particular challenges and legal constraints of the 
ICS marketplace, the Commission found that an ICS provider's  failure to complete the kind of 
inmate calls at issue here would be an unjust and unreasonable practice in violation of section 
201(b) of the Communications Act 171 unless the ICS provider  offered an option to avoid billing-
related call blocking, 172 such as the pre-paid option GTL discusses in its Petition. We believe that 
the subsequent calls made by GTL to residential numbers to arrange for billing are beneficial in 
providing a meaningful pre-paid option and thus can be viewed as part of its effort to comply with 
the Inmate Calling Order and with its obligations under section 201(b). Accordingly, we caution 
that our findings here apply only to the collect-call billing attempts to [**77]  residential numbers 
at issue here. 

43. When GTL uses these prerecorded  calls to contact wireless  numbers, however, our 
regulations require prior express consent.  The TCPA requires prior express consent  for robocalls  
to wireless  numbers without regard to the content of the call. 173 Moreover, in giving the 
Commission authority to exempt certain calls from this restriction, Congress did not provide that 
the content of the call should be a consideration, as it could be with the possible exemption  of 
prerecorded  calls to residential [**78]    [*7988]  lines. 174 Rather, the statute provided that the 
                                                      

168  47 C.F.R. § 64.1200(f)(1). 

169  47 C.F.R. § 64.1200(f)(12). 

170  See In the Matter of Rates for Inmate Calling Services, Report and Order and Further Notice 
of Proposed Rulemaking, WC Docket No. 12-375, 28 FCC Rcd 14107 (2013) (Inmate Calling 
Order). 

171  47 U.S.C. § 201(b). 

172  Inmate Calling Order, 28 FCC Rcd at 14168, paras. 113-14. 

173  47 U.S.C. § 227 (b)(1); 47 C.F.R. § 64.1200(a)(1). 

174  Compare  47 U.S.C. § 227(b)(2)(B) (authorizing the Commission to exempt calls to residential 
lines that are not made for a commercial purpose, and calls that are made for a commercial purpose 
if they will not adversely affect privacy  rights and do not include unsolicited advertisement) with  
47 U.S.C. § 227(b)(2)(C) (authorizing the Commission to exempt calls to numbers assigned to a 
cellular telephone  service if the call is not charged to the called party and subject to conditions as 
necessary in the interest of the privacy  rights the TCPA was intended to protect). The TCPA 
applies the consent requirement to calls to "cellular telephone  service." 47 U.S.C. § 
227(b)(1)(A)(iii). In this Declaratory Ruling and Order we sometimes refer to that service as 
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Commission can consider exemptions  only for calls that are "not charged to the called party." 
The GTL Petition asks the Commission to use its authority under section 227(b)(2)(C) to exempt 
from its prior-express-consent requirement 175 calls to a number assigned to a cellular telephone  
service that are not charged to the consumer,  subject to conditions contemplated by the statutory 
exemption  provision. 176 GTL asserts that its IVR notification to wireless   phone  numbers is 
informational and serves no commercial purpose. We agree. 

44. As noted above, we believe that GTL's follow-up calls to residential numbers seeking to make 
billing arrangements for a specific collect call serve to implement the Commission's policy of 
promoting a pre-paid calling option for ICS as set out in the Inmate Calling Order. 177 We find 
that this rationale applies to GTL's follow-up calls to wireless   telephone  numbers assigned to a 
cellular service where GTL seeks to make billing arrangements for collect calls. Moreover, the 
calls that GTL would make to arrange billing for a particular collect call would allow for 
completion of a collect call that has already been attempted. We therefore conclude that 
exempting such calls to cellular telephone  numbers from the prior express consent  requirement 
will ensure that inmate calls can be completed in a timely manner. 178  
                                                      
"wireless  service" and use it to describe the nature of the service used by consumers  rather than 
referring to only those services provided using the spectrum block licensed by the Commission 
under the name "Cellular Service." We note in this regard that consumers  use competing, 
functionally equivalent (from the consumer  perspective) services using spectrum licensed under 
other names--such as "Personal Communication Service," "700 megahertz service," and 
"Advanced Wireless  Service"--that did not exist at the time the TCPA was enacted. If we were to 
interpret the TCPA to restrict the Commission's exemption  authority to only services offered using 
the "Cellular Service" spectrum block, neither consumers  using functionally equivalent services 
in other spectrum blocks nor persons who call them would enjoy the benefits of any exemption  
the Commission grants. This would create the anomalous result of an exemption  applying based 
on spectrum block names rather than on the nature of the service used by consumers.  It also would 
place a heavy burden on callers  who wish to rely upon the exemption,  before making any call, to 
identify the spectrum block used to serve the consumers  they wish to call. Thus, for purposes of 
our exemption  authority under the TCPA, we focus on the consumer-facing nature of the service 
being used rather than on which spectrum block is used to provide the service. 

175  47 U.S.C. § 227(b)(2)(C). 
176  GTL Petition at 13-14. 

177  Inmate Calling Order, 28 FCC Rcd at 14168, paras. 113-14. 

178  Contrary to the suggestion of a dissenting statement, the narrow exemption  we here adopt is 
limited to the factual and legal context that is unique to inmate calls, and our reasoning and 
interpretation does not extend to other situations in which a caller  might seek to establish a billing 
relationship in allegedly similar circumstances. See Commissioner Pai Dissent at 11. Moreover, 
our decision here does not create a loophole for telemarketers, but authorizes an exemption  for a 
specific type of call and sets clear conditions on calls made pursuant to that exemption.  In addition 
to the condition that the exempted calls "must not include any telemarketing,  solicitation, debt 
collection, or advertising content," para. 45, infra, the exemption  specifically and clearly applies 
only in the context of calls made by an inmate who has attempted to initiate a call to a specific 
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 [*7989]  45. As such, we adopt the following conditions for each collect call attempt notification 
to a cellular telephone number  utilizing the exemption  we grant today: 

1) pursuant to section 227(b)(2)(C), 179 collect call attempt notifications to cellular telephone  
numbers shall not be charged to the called party; 180 
2) notifications must identify the name of the collect call service provider  and include contact 
information; 
3) notifications must not include any telemarketing,  solicitation, debt collection, or advertising 
content; 
4) notifications must be clear and concise, generally one minute or less; 
5) collect call service providers  shall send no more than three notifications for each inmate call, 
and shall not retain the called party's number upon call completion or, in the alternative, not 
beyond the third notification attempt; and 

6) each notification call must include information on how to opt out of future calls; voice calls 
that could be answered by a live person must include an automated, interactive voice- and/or key 
press-activated opt-out mechanism that enables the called person to make an opt-out request prior 
to terminating the call; voice calls that [**81]  could be answered by an answering machine or 
voice mail service must include a toll-free number that the consumer  can call to opt out of future 
notification calls; and 
7) the collect call service provider  must honor opt-out requests immediately. 

46. Our grant of an exemption,  to the extent indicated herein, of GTL's Petition is limited to calls 
that the record indicates are exclusively focused on obtaining billing information for collect calls 
that an inmate has sought to initiate, and that we determine protect consumers'   privacy  interests. 
The exemption  applies to prerecorded  calls to wireless   phone  [**82]  numbers assigned to a 
cellular service and only applies so long as those calls are not charged to the consumer   recipient,  
including not being counted against the consumer's  plan limits, and the caller  complies with the 
enumerated conditions we adopt today. The conditions we adopt protect consumers'   privacy  

                                                      
phone  number. The exemption  permits the inmate calling services provider  to make follow-up 
calls to only that number, limits the number of follow-up calls, and limits the timeframe within 
which the calls may be made--all for the purpose of facilitating the call attempted by the inmate 
and considering the unique circumstances that exist with regard to inmate calls. In other words, 
the exempted calls are allowed only to facilitate the completion of a specific call that has been 
attempted by an inmate. In no way can inmate calling services providers  make generalized 
telemarketing  calls seeking to solicit customers  for their service to a number an inmate has not 
already attempted to call. Likewise, no one other than inmate calling services providers  who abide 
by these conditions may make calls under this exemption.  

179  47 U.S.C. § 227(b)(2)(C). 

180  See Cargo Airline Order, 29 FCC Rcd 3432 at 3436, para. 12 (stating that the Commission 
interprets the "no charge" requirement to "preclude exempting notifications that count against the 
recipient's  plan minutes or texts"). The exemption  applies to robocalls  to wireless  numbers only 
if they are not charged to the recipient.  
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interests and allow collect call service providers  to complete inmate calls in a timely manner 
while providing the recipients  of the follow-up calls with the opportunity to opt out of future 
calls, which is critical to our exercise of our statutory authority to grant an exemption  under 
section 227(b)(2)(C). 181  

3. Consent and Called Party 

a. Establishing Consent 

47. We clarify  that the fact that a consumer's   wireless  number is in the contact list on another 
person's wireless   phone,  standing alone, does not demonstrate consent to autodialed or 
prerecorded  calls, including texts. 182 Additionally, we clarify  that a called party may 
revoke [**83]  consent at any time and through  [*7990]  any reasonable means. A caller  may 
not limit the manner in which revocation  may occur. 183 Moreover, we emphasize that regardless 
of the means by which a caller  obtains consent, under longstanding Commission precedent, if 
any question arises as to whether prior express consent  was provided by a call recipient,  the 
burden is on the caller  to prove that it obtained the necessary prior express consent.  184  

48. YouMail and Glide raise two distinct consent issues. YouMail asks the Commission to 
consider that, when a caller  leaves a voicemail message  for a YouMail app user,  "the leaving of 
a message  almost universally signifies [**84]  that the caller  wishes to receive a return 
communication." 185 The first question pertaining to consent, therefore, is whether a caller  who 
leaves a voicemail message  necessarily consents to receive an automated text message  via an 
app in response. Glide asks the Commission to clarify  that an app provider  can reasonably rely 
on "any consent to make social communications that the [third party] call recipient  has provided 
to the app user. " 186 Glide asserts that app users  have prior relationships with the "contacts listed 
in their devices' address books" and so the third party call recipient  "expects to receive social 
calls and messages  from the [app] user,  and thus the [app] user  should be presumed to have 
prior express consent  to 'make' a call or message  [through the app] to such a contact." 187 Based 
on this argument, the second question pertaining to consent is whether an app provider  can be 
found to have obtained prior express consent  to place non-telemarketing calls to contacts in an 
app user's  address book based on the fact that the numbers called are in that address book. 

                                                      

181  47 U.S.C. § 227(b)(2)(C). 

182  See  paras. 51-52, infra. 

183  See  paras. 55-70, infra. 

184  See ACA Declaratory Ruling, 23 FCC Rcd at 565, para. 10 (concluding that "[s]hould a 
question arise as to whether express consent  was provided, the burden will be on [the caller]  to 
show it obtained the necessary prior express consent" ). 
185  YouMail Petition at 13. 

186  Glide Petition at 16; see also id. at 5 (stating the argument slightly differently). 

187  Id. at 16. 
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49. Although prior express consent  is required for autodialed or prerecorded  nontelemarketing 
voice calls and texts, neither the Commission's rules nor its orders require any specific method by 
which a caller  must obtain such prior express consent.  188 The Commission recently held that 
the TCPA does not prohibit a caller  from obtaining a consumer's  prior express consent  through 
an intermediary. 189 In reaching this conclusion, the Commission relied, in part, on the 1992 TCPA 
Order, which states: "[P]ersons who knowingly release their phone  numbers have in effect given 
their invitation or permission to be called at the number which they have given, absent instructions 
to the contrary." 190 The Commission reiterated in the GroupMe Declaratory Ruling that, while 
the scope of consent must be determined upon the facts of each situation, it was reasonable to 
interpret the TCPA to permit a texter such as GroupMe to send texts based on the consent obtained 
by and [**86]  conveyed through an intermediary (the group organizer), with the caveat that if 
consent was not actually obtained, GroupMe remained liable for initiating or making autodialed 
text messages  to wireless  numbers. 191 Importantly, the Commission emphasized that an 
intermediary can only convey consent that has actually been obtained, and 
cannot  [*7991]  provide consent on behalf of another party. 192  

50. Turning first to YouMail's question regarding consent, 193 because we find above that it does 
not initiate or make the text at issue, it need not acquire the recipient   consumer's  consent, making 
its request on this point moot. By contrast, we have found Glide to be the maker or initiator of its 
messages,  and thus address its question on consent. Glide asserts that it should be able to rely on 

                                                      

188  As stated in 2012, the TCPA and our rules require "some form of prior express consent  for 
autodialed or prerecorded  non-telemarketing calls to wireless  numbers" and "leave[] it to the 
caller  to determine, when making an autodialed or prerecorded  non-telemarketing call to a 
wireless  number, whether to rely upon oral or written consent in complying with the statutory 
consent requirement." 2012 TCPA Order, 27 FCC Rcd at 1842, para. 29. 

189  Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
GroupMe, Inc./Skype Communications S.A.R.L. Petition for Expedited Declaratory Ruling, CG 
Docket No. 02-278, 29 FCC Rcd 3442 at 3447, paras. 7-8 (2014) (GroupMe Declaratory Ruling). 

190  1992 TCPA Order, 7 FCC Rcd at 8769, para. 31. 

191  GroupMe Declaratory Ruling, 29 FCC Rcd 3442 at 3446, para. 11. 

192  Id. at 29 FCC Rcd 3442 at *3447, para. 14. 

193  In its Petition, YouMail does not directly ask a question regarding this issue. Rather, it states 
that "the confirmatory text messages  that its [app users]  can choose to send via the service . . . 
constitute the same type of common sense, consumer-friendly messages  that the Commission 
deemed consumers  to consent to in the Soundbite decision." YouMail Petition at 2 (referencing 
SoundBite Declaratory Ruling); see also id. at 13 ("YouMail's experience (as common sense 
suggests) shows that the leaving of a message  almost universally signifies that the caller  wishes 
to receive a return communication"), 16 ("YouMail's experience, and common sense, dictate that 
consumers  consent to receiving auto-replies from the service"). 
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"social conventions" to determine its "users'  and consumers'  expectations." 194 Glide notes that, 
through the Glide app, invitational messages  can only be sent to "recipients  with whom the user  
has a prior relationship, as demonstrated by the fact that the recipient  is in the senders' device's 
contact list." 195 This "pre-existing relationship," Glide argues, "demonstrates that the recipient  
expected and intended to receive messages  from the sender." 196 Consequently,  [**88]  Glide 
asserts, it can reasonably rely on any consent to make "social communications" that the call 
recipient  has provided to the Glide user,  and "the user  should be presumed to have prior express 
consent  to 'make' a call or message  to such a contact." 197  

51. We agree with commenters  who opposes Glide's argument and remark that a contact's 
presence in a contact list or address book does not establish consent to receive a message  from 
the app platform. 198 Commenters  also argue that recipients  of the invitational messages  did not 
convey consent to Glide, nor did Glide obtain consent from the recipients  of the invitational 
messages.  199  

52. We clarify  that the fact that a particular wireless   telephone  number is in the contact list on 
a wireless   phone,  standing alone, does not demonstrate that the person whose number is so listed 
has granted prior express consent  as required [**90]  by the TCPA. 200 We disagree with Glide 
that consent can be "presumed." 201 The TCPA and the Commission's rules plainly require express 
consent,  not implied or "presumed" consent. 202 For non-telemarketing and non-advertising calls, 
express consent  can be demonstrated by the called party giving prior express oral or written 
consent 203 or, in the absence of instructions to the contrary, by giving his or her wireless  number 

                                                      
194  Glide Petition at 16. 

195  Id. at 15. 
196  Id. at 15-16. 
197  Id. at 16. 
198  Coffman Comments on Glide Petition at 2, 19; Intergovernmental Advisory Committee to the 
Federal Communications Commission, Advisory Recommendation No: 2015-6 at para. 9 (May 
15, 2015). 

199  Coffman Comments on Glide Petition at 18; Dialing  Services Comments on Glide Petition at 
4; Shields Comments on Glide Petition at 7; see also Gold Comments on YouMail Petition at 13. 
200  This is especially true as to Glide. Glide does not assert that it has a relationship with the 
consumers  listed in the app user's  contact list to support a claim that it has obtained consent for 
it to send text messages  to them, nor can we discern any relationship between them and Glide. 
201  Glide Petition at 16. 

202  2012 TCPA Order, 27 FCC Rcd at 1838, 1841, paras. 20, 28. 

203  Id. at 1841, para. 28. 
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to the person initiating the autodialed or  [*7992]   prerecorded  call. 204 By itself, the fact that a 
phone  number is in a contact list fails to provide any evidence that the subscriber  to that number 
even gave the number to the owner of the contact list. To the contrary, the owner of the contact 
list could have obtained the number by any variety of means other than the subscriber  providing 
it, such as receiving the phone  number from a third party, capturing the phone  number from the 
Caller  ID of a prior call, or being forwarded an electronic contact card by a third party. 205 
Standing alone, the fact that a particular telephone number  is present in a contact list is not 
sufficient to prove that the subscriber  to that number gave oral or written prior express 
consent  [**91]  to be called by the owner of the wireless   telephone  or by Glide. 

53. Petitioner Edwards asks the Commission to clarify  whether a creditor may make autodialed 
or prerecorded   message  calls to a wireless  number initially provided to the creditor as associated 
with wireline service. 206 Edwards asserts that, where a consumer  initially provides a wireline 
number to a creditor and thereby grants consent to be called at that number regarding the debt, 
but later ports 207 the wireline number to wireless  service, the consent to be called regarding the 
debt does not apply to the wireless  number. 208  

54. We clarify  that porting a telephone number  from wireline service to wireless  service does 
not revoke prior express consent.  209 Stated another way, if a caller  obtains prior express consent  
to make a certain type of call to a residential number and that consent satisfies all of the 
requirements for prior express consent  for the same type of call to a wireless  number, the caller  
can continue to rely on that consent after the number is ported to wireless.  We agree with 

                                                      

204  1992 TCPA Order, 7 FCC Rcd at 8769, para. 31; ACA Declaratory Ruling, 23 FCC Rcd at 
564, para. 9 ("the provision of a cell phone  number to a creditor, e.g., as part of a credit 
application, reasonably evidences prior express consent  by the cell phone   subscriber  to be 
contacted at that number regarding the debt."). 

205  See, e.g., 1992 TCPA Order, 7 FCC Rcd at 8769, para. 31 ("[I]f a caller's  number is 'captured' 
by a Caller  ID or an ANI device without notice to the residential telephone  subscriber,  the caller  
cannot be considered to have given an invitation or permission to receive autodialer  or prerecorded  
voice message  calls."). 

206  See Edwards Petition at 3. 

207  "Porting" a telephone number,  as used here, refers to assigning or transferring the telephone 
number  between modes of service (wireline to wireless,  or vice versa), or from one carrier  to 
another within a single service mode; the subscriber  to the telephone number  does not change. 
See AFSA Comments on Edwards Petition at 2; CBA Comments on Edwards Petition at 2; 
USTelecom Comments on Edwards Petition at 4. We do not address changes in the subscriber  to 
a number in this context. 
208  Edwards Petition at 2-3. 
209  This would also be true for porting a number from wireless  service to wireline service. Because 
of the higher level of protection afforded wireless  numbers, however, it is unlikely that a consumer  
porting a number to wireline service would face the same concerns as a consumer  porting a 
number to wireless  service. 
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commenters  210 who note that, if the consumer  who gave consent to be called and later ported 
his wireline number to wireless  no longer wishes to be called because he may incur charges on 
his wireless  number, it is the consumer's  prerogative and responsibility to revoke the consent. 
211 Until such revocation  occurs, the caller  may reasonably rely on the valid consent previously 
given and take the consumer  at his word that he wishes for the caller  to contact him at the number 
he provided when the caller  obtained the consent. 212 We stress that this clarification in no way 
relieves a caller  of the obligation to comply with the prior express consent  requirements 
applicable to calls to wireless  numbers. Thus, for example,  [**94]  if a caller  did not obtain 
prior express consent  for a type of call to the number when it was residential because no prior 
express consent    [*7993]  was required, but prior express consent  is required for that type of 
call to a wireless  number, the caller  would have to obtain the consumer's  prior express consent  
to make such calls after the number is ported to wireless.  These determinations and the 
Commission's previous statements regarding provision of consent are consistent with text of the 
TCPA, which states that it "shall be unlawful" to make a call to either a "telephone number  
assigned to . . . cellular telephone  service" or "any residential telephone  line" without the "prior 
express consent  of the called party." 213 While the TCPA states that a caller  must have the prior 
express consent  of the called party in order to make or initiate a call to a number assigned to 
cellular service or a residential line, it does not state that the prior express consent  must be specific 
to the type of service being called (either wireless  or wireline). A caller  will, of course want to 
know whether a number is assigned to wireless  or wireline service so that he may ensure he has 
the necessary consent to [**95]  place the call; 214 that is a separate question from whether he has 
valid consent to place any call at all using an autodialer,   prerecorded  voice, or artificial voice. 
We, therefore, deny Edwards' Petition and clarify  that consent provided for a number assigned 
to wireline service remains valid after the consumer  ports the number to wireless  service, absent 
indication from the consumer  that he wishes to revoke consent. 215  

b. Revoking Consent 

55. Next we clarify  that consumers  may revoke consent through any reasonable means. 
Santander asks whether a party can revoke previously-given consent. Specifically, Santander asks 
                                                      

210  See Appendix F for a list of all commenters  on the Edwards Petition. 
211  See, e.g., DMA Comments on Edwards Petition at 3; InfoCision Comments on Edwards 
Petition at 2; USTelecom at 3-4. See also paras. 55-70, infra, discussing revocation  of consent. 
212  DMA Comments on Edwards Petition at 2; USTelecom Comments on Edwards Petition at 4. 

213  47 U.S.C. § 227(b)(1)(A),(B). 

214  See  47 C.F.R. § 64.1200(a)(1)-(3); see also  47 C.F.R. § 64.1200(a)(1)(iv). 

215  In a November 3, 2014, filing, Edwards raised another issue. Edwards Comment in Docket 02-
278, Nov. 3, 2014. He asks the Commission to clarify  that "prior express consent  cannot be 
obtained or required as a condition for calling an entity to inquire about its good[s] and/or 
service[s]." Id. at 2 (alteration in original). Because Edwards did not include this issue in his 
Petition and the Commission did not seek comment on it, the record is inadequate for us to issue 
a decision. 

Appeal: 18-1588      Doc: 15            Filed: 07/03/2018      Pg: 128 of 377

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ81-NRF4-43TT-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ81-NRF4-43TT-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5SBS-V340-008H-02HW-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5SBS-V340-008H-02HW-00000-00&context=


A.87 

the Commission to "clarify  and confirm that 'prior express consent'  to receive non-telemarketing 
[voice] calls and text messages  to cellular telephones  sent using an [autodialer]  and/or an 
artificial or prerecorded  voice message  cannot [**97]  be revoked." 216 In the alternative, 
Santander requests that the Commission clarify  that the caller  may designate the exclusive 
method or methods consumers  must use to revoke "prior express consent"  previously granted to 
the caller.  Santander offers the following possible revocation  methods it could accept: (1) in 
writing at the mailing address designated by the caller;  (2) by email to the email address 
designated by the caller;  (3) by text message  sent to the telephone number  designated by the 
caller;  (4) by facsimile to the telephone number  designated by the caller;  and/or (5) as prescribed 
by the Commission hereafter as needed to address emerging technology.  217  

56. We turn first to the threshold issue of whether a consumer  has the right to revoke previously-
given prior express consent.  Because the TCPA does not speak directly to the issue of revocation,  
the Commission can provide a reasonable construction of its terms. 218 We agree with the Third 
Circuit that, "in light of the TCPA's purpose, any silence in the statute as to the right of revocation  
should be construed in favor of consumers. " 219 We therefore find the most reasonable 
interpretation of  [*7994]  consent is to allow consumers  to revoke consent if they decide they 
no longer wish to receive voice calls or texts. This gives consent its most appropriate meaning 
within the consumer-protection goals of the TCPA. By contrast, an interpretation that would lock 
consumers  into receiving unlimited, unwanted  texts and voice calls is counter to the consumer-
protection purposes of the TCPA and to common-law notions of consent. 

57. Our finding here is consistent with two recent Commission decisions. In the SoundBite 
Declaratory Ruling, the Commission concluded that a one-time text confirming a consumer's  
request to opt out of future calls did not violate the TCPA and thus emphasized the value to 
consumers  of the right to revoke, stating that "consumer  consent to receive [confirmation text] 
messages  is not unlimited," 220 and that "the consumer's  consent to receive text messages  would 
be fully revoked in that situation [where the consumer  expressly opted out of confirmation 
messages]  upon the sending of an opt-out request and the prior express consent  would not extend 

                                                      

216  Santander Petition at 1. Santander poses this question in the context of situations where a 
consumer  voluntarily has provided a wireless   telephone  number to a caller,  such as by giving 
the number to the caller  without instructing the caller  of any limits that the consumer  is placing 
on his consent to receive robocalls  at that number or by including the number on a credit 
application. Id. at 2. 

217  Santander Petition at 1, 9-14. Elsewhere in its Petition, Santander states its request differently 
by asking the Commission to establish a requirement that consumers  use one or more of these 
methods to revoke prior express consent.  Id. at 4. 

218  See, e.g., Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 
S. Ct. 2778, 81 L. Ed. 2d 694 (1984). 

219  Gager v. Dell Financial Services, LLC, 727 F.3d 265, 270 (3rd Cir. 2013) (Gager). 

220  SoundBite Declaratory Ruling, 27 FCC Rcd at 15397, para. 11. 
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