T i Responses of Brett Kavanaugh R T AR
R CIEN Nomlnee to the U.S. Court of Appeals for the D.C. Clrcult
Yo to the ertten Questlons of Senator Durbln '

B A draft January 25; 2002 memorandum to the Pres1dent from then-WhltefHouse
N '“;_""'Counsel Alberto Gonzales recommends that the Presndent reject then- Secretary of
- State Colin Powell’s recommendatlon that the Presrdent reconsider his o
S determlnatlon that the Geneva Conventlons do not apply to the: conflict w1th the »
: “Taliban and Al Qaeda The memorandum also states that the Geneva Conventlons
S N“‘strlct llmltatlons on questlonlng of enemy prlsoners are’ “obsolete ‘
CAL ,;_f‘At the tlme, you were Assoclate Counsel to the Presndent Please descrlbe _
Lo your involvement,. if any, in wrltlng the draft memorandum and any previous
o .t-"and/or subsequent drafts, and your lnvolvement ln shaplng the conclusnons o
and recommendatlons of such memoranda L
V;Response I had no 1nvolvement in wrmng the draft memorandum or in wrltlng any prev1ous or .
subsequent drafts. I had no 1nvolvement in shapmg the conclus1ons or recomfnendahons of such -
memorandums o S : : : e ‘ e 3

PR N When dld you ﬁrst learn about such memoranda s conclusrons and
‘ recommendatlons" When dld you first rev1ew any such memoranda"

Response I was not aware of th1s draft memorandum unt11 news storles about it appeared in
2004 and I d1d not rev1ew 1t untll some t1me later in 2004 ;

) C . Do you agree w1t]h the draft January 25 2002 memorandum s conclusnons PR
- e and recommendatlons" Please explaln ' o : : ‘
Response A s an executlve branch ofﬁc1al and asa Jud1c1al nomlnee it would not be approprlate' : i
" for me to discuss my agreement or d1sagreement ‘with conclus1ons or- recommendatlons in th1s o
draft memorandum to the Pres1dent ' : A S
2. <t ‘:::‘On February 2 2002 the Pres1dent lssued a memorandum statlng, among other , T
" things, that the Geneva Conventlons do not apply to the confl" t w1th Al Qaeda and “ SRR
i ‘do not apply to Al Qaeda and Tallban detalnees o - I
" A At the tlme, you were Assoclate Counsel to the Presnd‘ent Please descrlbe
' your involvement, if any, lll draftlng the memorandum and shaplng the
pollcy reﬂected thereln ' e
Response I had no mvolvement in draftmg the mernorandum I had no 1nvolvement 1n shapmg SRR
sthe poliy reflected init. T s

' .".f . B( When dld you ﬁrst learn about the pollcy reﬂected in the memorandum"




L ‘.‘?vwlmemorandum

" Whén did you ﬁ*rsf'r’e?v’iéwfthé memorandum? _

Response I was not aware of th1s memorandum untll after news storres about 1t appeared 1n P T

e 2004 and I d1d not réview it unt1l some trme later m 2004

i :'C’;: ";"’,The memorandum states, “As a matter of policy, the Unlted States Armed
- .5 Forcesshall contlnue to treat.detainees humanely and, to the extent .

’_;'approprlate and cons1stent with mllltary necessity, in.a manner consrstent y i '

EYES , w1th Geneva How do you deﬁne “humane treatment”" :

s :Response I had no role in draftmg the memorandum and was not aware’ of it unt1l after news

- stories about it appeared in 2004.- As an éxecutive branch official not involved in this issue and e S

S asa judicial nominee, it would not be approprlate for me to attempt to deﬁne terms in- th1s

D Has the Whlte House prov1ded any guldance to. the U. S Armed VForces
5 - regardmg the meamng of humane treatment" Please explam

‘ : !{Response I have not been 1nvolved in thrs issue in the course of performmg my respon51b1llt1es”f7 o

n guldance if any, have been 1ssued on thrs toprc

.77 .an opinion entitled, “Standards of Conduct for Interrogatlon under 18 U S C. 2340{ ol g

o -at'the White House; as a result, I do not have. personal knowledge of what memorandums or

i E 1.' The dlrectlve to treat all detalnees humanely applles only to the . S Armedl o
; Forces Are U.S. personnel other than members of the U.S. Armed Forces LR
K requlred to treat all detalnees humanely" Please explam R '

Response 'See"reSponse to 2C.’

o 5“‘F.“ :._The Presrdent’s memorandum states, “our values” call for us: to treat
W . detainees humanely, 1nclud1ng those who are not legally entitled to such
treatment It also states that the U.S. Armed Forces’ shall treat detalnees ‘

k f;«-' - legally required to treat, humanely" Can the Pres1dent determlne, asa-
e _‘;fmatter of policy, that US. personnel are- not requlred to treat detamees
: _",}humanely" Please explam L N N 0 R

Response See response to 2C

f"On August 1 2002 the Justlce Department’s Office of Legal Counsel (OLC)Y 1ssued

S 2340A coLe torture memo”)

‘_“-At the tlme, you were Assoclate Counsel to the Pres1dent Please descrlbe ,
o ~‘;your involvement, if any, in any: meetlngs, brleﬁngs and/or other dlscussrons, 5
'about the OLC torture memo. . L0 L N R

U . ﬁhumanely “asa matter of policy.” % Whlch detalnees is: the United. States no" =:":f‘ REa



‘.f‘gof2004

S

o Response I was’ not aware of and had no meetlngs brleﬁngs and/or other d1scu551ons about the
. ~August 1, 2002 memorandum before I read news storres about the memorandum 1n the summer 5 ;

B’ . When dld you first learn about the OLC torture memo" When dld you flrst
n : revxew 1t" - ' ‘ : e

" yif”Response I ﬁrst learned about the August 1 2002 memorandum in 2004 after news storles '
' ""about it. PR : AT T ‘ '

B o Do you belleve that the OLC torture memo s analysns of the torture s":;tute 1sf>’." DIy
i correct" Please explam R N - ; RN

Response The Admlnlstratlon has repealed the August 1 2002 memorandum and I agree w1th .
- that decision. AsI stated at. my hearmg, I'do not agree. w1th the legal analys1s in the ‘

o memorandum 1nclud1ng w1th respect to. the deﬁnltlon of torture

o ,fﬁmemorandum I am:not aware 'of any claim that there are constitutional: deﬁc1enc1es in 18 U. S. (‘ o
. 2340-2340A or that there are apphcatlons of that statute that would be unconstrtutronal The
""Pre51dent has a responsibility. under Article II to take care th

L "1ncludrng the (“onstrtutlon and statutes passed by Congress

4‘ The OLC torture memo concludes that the torture statute does not apply to o

mterrogatlons conducted under the Presrdent’s Commander-m Chlef authorlty

E ‘ A | Do you agree w1th thls conclusron" Pleas "explam

IUSlons in the August 1, 2002 e

".Resp onse: [ do not agree w1th the Iegal analys1s orv ‘

‘the. laws are: \farthfully executed ‘ v

B In your oplnlon would the torture statute be unconstltutlonal if vlt conﬂlcted W
. _with an order lssued by the Presrdent as Commander-ln Chlef" Please o
explam R A, o T

e ;Response The Presrdent has a constrtutlonal duty under Artlcle II to take care that the laws are

o : '._;l‘v'"farthfully executed 1nclud1ng the: Constltutron and statutes passed by Congress I am: not aware
Aty gof a claim that 18 U.S.C. 2340-2340A.is unconst1tut10na1 or-that there are apphcatlons ofthe -
.. statute that would be’ unconstltutlonal If suich a claim were' made it would be. analyzed under’

. Steel and followed by the Supreme Court since then. In referring to what is called, category 3,
L :;f_Justrce Jackson explained that ¢ ‘when the Pres1dent takes measures 1ncompat1ble w1th the « ..
A v;’expressed or 1mplled will of Congress hlS power is at its: lowest ebb for then he can rely only T
- upon his own constitutional powers minus afy powers.,of Congress over the matter Courts can. ..

L E upon the subject Presrdentral clarm to a power at once SO. conclusrve and precluswe must be ’

the three-part framework set forth by Justlce Jackson n- hrs concurrrng opinion'in Youngstown L

- sustain exclusrve presidential control in such a case: only by.disabling the Congress from acting .




scrut1n1zed w1th cautlon for what is at stake is the equ1l1br1um estabhshed by our- const1tut10nal
system - X : e S .

U

5 The OLC torture memo argues that in order for abuse to constltute torture under Feg

the torture statute, “The victim must experlence mtense pain or suffermg of the
kmd that is equivalent’ to the pam that would be assoclated with serious physwal
{ mjury so'severe that death, organ fallure, or permanent damage resultlng ina loss

Please explam

Response The Admmlstratlon has repealed the August 1 2002 memorandum\ andl agree w1th : ‘, T
that dec151on be cause I believe the legal. analys1s in the memo is ﬂawed 1nclud1ng with respect to oL

the deﬁnltlon of torture B S

6 : The Justlce Department has acknowledged that OLC has also 1ssued at least one
opmlon on the legahty of specnfic lnterrogatlon technlques Accordmg to medla ‘
reports, OLC issued one such opinion in August 2002, during the same- time: frame

as the OLC. torture memo. It reportedly authorlzes the use of specnﬁc abusnve f T

interro gatlon methods, 1ncludmg mock executlon and “waterboardmg” or -
51mulated drownmg ; ' ‘

A ‘At the tlme, you were Assocnate Counsel to the Pres1dent Please descrlbe R
j'your involvement, if : any, in any meetlngs, brlefings and/or other: dlseusswns, i : ,
'about this and/or other OLC opmlons dealmg w1th mterrogatlon pohcnes and:jl‘

’practlces

Response: 1 havejno "k;nowledge of such an opinion.. To the extent any such ‘merrio‘randum_orf )

analysis exlsts‘"-l hav‘e not beeninVO‘lve,d in preparing ,iti nor' have I revie"Wed or‘discussed it

B When did you ﬁrst learn about OLC’s analysns of specnfic abusnve '. .
mterrogatlon techmques" : : S Dot

Response I have no knowledge of such an op1n1on To the extent any such memorandum orﬁj»; : el e

analy51s ex1sts T have not ‘been mvolved in preparlng 1t nor have I rev1ewed or dlscussed it:

C.. Do you beheve that OLC’s analysns of the legahty of speclfic mterrogatlon e

technlques is correct" Please explam

Response I have no knowledge of such an op1n1on To the extent any such memorandum or_ S

analy51s ex1sts 1 have not been 1nvolved in preparmg 1t nor have L rev1ewed or! d1scussed 1t

D.... In your opmlon, is it legally permlss1ble for U S personnel to torture a ol

detamee"

of s1gnlﬁcant body functlon wdl llkely result ” Do you agree w1th thls conelusnon"




fResponse Fedf ral statutes prohlblt torture 18 U. S C 2340 234OA and cruel 1nhuman an L A

o ~degrad1ng treatrnent Pubhc Law 109 148

.j‘apply laws against torture and cruel, ‘inhuman, and degradlng treatment.’ Quest1ons whether

8 vE , - In your opinion, is lt legally permnssnble for U»S personnel to subject a
Y detamee to waterboardmg" Is it mhumane" - o :

.','Response Federal statutes proh1b1t torture 18 U. S C. 2340 234OA and cruel 1nhuman and. .
§ *f*degradlng treatment ‘Public Law 109-148. If confirmed asa judge, I would fully and falthfully

' »‘partlcular factual circumstances V1olate laws against torture and cruel inhuman, and degradlng L ‘ '
treatment may come before the courts, and as a ]udlc1a1 nomlnee it would not be approprlate toij'i o ol
' ’provrde advancc ruhngs about partlcular factual cucumstances Lo

o F ‘In your oplmon, is lt legally permnssnble for U. S personnel to subJect a " G
dletamee to mock executlon" Is it mhumane" R

‘ Response Fede ral statutes proh1b1t torture 18 U S C 2340 234OA and cruel 1nhuman and

i degradmg treatrent, Public Law 109 148. If confirmed as a judge, I would. fully and fa1thfully

-~ apply laws against torture and cruel, ‘inhuman, ‘and degradmg treatment: Questrons whethér

- partlcular factual cucurnstances v1olate laws against torture and cruel, inhuman, ‘and degradmg ek e
- treatment. may- come before the courts, and as a judicial nominee, 1t would not be approprlate to el
: prov1de advance ruhngs about partlcular factual c1rcumstances ~ O R b

R G | In your opinion, is it legally perm1ss1ble for U S personnel to phys1call 4 beat if ey
I a2 detalnee" Isit lnhumane" 5 S

:.;‘Response ,,Federal statutes prohlblt torture 18 U S.C. 2340 234OA and cruel 1nhuman an
. degradlng treatment Pubhc Law 109 148 If conﬁrmed asa Judge I would fully and falthf

: prov1de advancc ruhngs about partlcular factual c1rcumstances

L

| H In your oplnlon, is it legally: permnssnble for U S personnel to force a detannee o R
A lnto a palnful stress’ posntlon for a prolonged tlme perlod" Is lt lnhum me? e ‘

: Response Federal statutes proh1b1t torture 18 U. S C 2340 2340A and cruel 1nhuman

'degradmg treatment Public Law- 109-148. If conﬁrmed asa Judge I would fully and fait
-apply laws agalnst torture and cruel, mhuman and degradmg treatment..: Questlons whether i
'partlcular factual cncumstances violate laws against torture and cruel inhuman, and. degradmg S
treatment may:come before the courts, and as a _]udlClal nominee; 1t would not be appropr e to.
prov1de advancc ruhngs about partlcular factual: crrcumstances ' -

Begmnmg in 2001 the Presndent has authorlzed the Natlonal Securlty Agency .




0 (NSA) to eavesdrop on Amerlcans in the Unlted States w1thout court approval The R
i .‘,ylPres1dent has stated that this warrantless surveillance program is rev1ewed every 415 G
e days, and that this review lncludes the Counsel to the Presndent : : )

‘ ‘lDurlng this tlme perlod, you have served as. Assoclate Counsel to the ,,:‘_ ,
" President, Senior Counsel to the Presndent and Ass1stant to the Presndent
# ", - and Staff Secretary Please describe your mvolvement lf any, in any -
e '1meet1ngs, briefings and/or other dlscuss1ons, about the NSA survelllance

: :]program, and your mvolvement if any, in shapmg the program and the le al-- :

- J|ust1ficatlon for the program | L e AR

By ‘When dld you first learn about the Presndent’s authorlzatlon of the
f,:‘-;‘: :__]program" N i . .
7 Response I dld not learn of the existence of th1s program untll after a New York Tin imes story
“about-it appeare d on the: Internet late on the night of Thursday, December 15 2005 Thadno
o involvement.in meetlngs ‘briefings, or other discussions in shapmg the program or the lega_l ‘ N
-'»Just1f1cat10n for the program. Since December 16, 2005, the Pres1dent has spoken publicly about{ o
"+ . the program on numerous occasions, and [ have’ performed my ordlnary role as Staff Secretary '
»1; w1th respect to stafﬁng the Pre51dent S pubhc speeches ,‘/ ;_._, . S

e ,f;ﬁ“8. ; ?:'_One premlse of the NSA survelllance program appears to be that FISA is. oo
‘ ‘i’:funconstltutlonal ‘to the extent it conflicts with the President’s. authorization of the et
~~ - program. For example, a Justice Department memo issued on January 19, 2006
" entitled “Legal Authorities Supportmg the Act1v1t1es of the National Securlty}. :
S :Agency Described by the President” states ‘“Because the President’ also ha
_ determined that the NSA activities are necessary to the defense of the United States
S ifrom a subsequent terrorist attack in the armed confllct with- al Qaeda, FISA
SN nmpermnssnbly interfere with the President’s most solemn constltutlonal obllgatlo
B ) defend the Unlted States agamst forelgn attack » ' o

}Do you beheve FISA is unconstltutlonal to the extent 1t confllcts w1th the
Presndent’s authorlzatlon of the NSA program" Please explam

i w!Response The questlon of FISA’s mteract1on w1th the Author1zat1on for the Use of M1 : ary ‘

.~ Force and.the, P're51dent s Article IT authority i is bemg analyzed by the Committee and is the oo s

Lo subject of litigation in the federal courts.. As a JudlClal nommee 1t would not be appropr1ate for e '
§ ,.,»me to prov1de an opmlon on that questlon : : :

S B . Can Congress place any hmlts on the Presndent’s exercise of his T T
T Commander-in- Chief power?: For. example, can the President, pursuant to
- his Commander -in-Chief power, authorize actions that would otherwise - .
- violate the War Crimes Act of 1996, 18 U.S.C. 2441, 1f he determmes such
’ actlons are necessary to combat a terrorlst threat? '

6 .

!




: » :Response The Presrdent has a constltutlonal duty under Artlcle Hto take care that the laws are”
' farthfully executed including t the Constrtutron and statutes passed by Congress ‘I'am not aware "
- of any ¢laim that the War Crimes' Act of* 1996 either is unconstitutional on its face-or ‘could bé -

R unconstrtut1onal as. apphed Any such cla1m would be analyzed under category 3iof the three- S
.. part framework set forth by Justice Jackson in hlS concurrmg opinion in- Youngstown Steel and.”

G subsequently followed by the Supreme Court In thls category, the Pres1dent S authorrty 1s at 1ts‘ L
' “lowest ebb » S cl e , :
9. Accordlmg to recent press reports, a concerted effort has been made by the Bush
 White House to utilize presndentlal s1gn1ng statementsto bypass. and manlpulate
‘ laws“ assed by Congress, without resortmg to vetoes President Bush has issued -
L. over. 75'[)"such statements “a record ‘high” and is the first presndent since: Thomas
::‘._;Jefferson to serve so long in ofﬁce without i lssulng a smgle veto Phllllp Cooper, S
- scholar on executive’ power, has said: “There is no questlon that this admlnlstratlon"_’ o
. has been involved in a very carefully thought-out systemic process of expandmg
L ,presrdentlal power at the expense of the other: branches of government ThlS st
: really blg, very expansrve, and very srgnlficant mA '

Gk v A Please descrlbe in detall the role you have played in thls effort

’ 'UEResponse.:; ' Slgmng statements are generally drafted and rev1ewed by Department of Justlce

x “attorneys, Ofﬁce of Management and Budget (OMB) attorneys Whlte House attorneys and

o _ Pres1dent1al signing statements and ensures that drafts of therh-are staffed to the ‘White |

N ,,Res’ponse:;.No. None.

other Admrmstr ation attorneys whose agencies are affected by a bill’s prov1srons This process
is usually coordinated by OMB. After the signing statement has been drafted and cleared
: through the OMB process, it comes to the Staff Secretary's office for White House senior
staffing and Presidential review and 51gnature I have been Staff Secretary since July 2003; the
- Staff Secretary s ofﬁce staffs s1gn1ng statements before they are revrewed and 51gned by:the
B 'Pres1dent - R : R
“ Like Presrdents before h1m Pre51dent Bush has issued: srgmng statements to 1dent1fy leglslat GRS
’f}prov1srons that implicate certain constltutlonal requlrements --for: example ‘the San
Recommendatrons Clause Presentment Clause Oplnlons Clause and Appomtments Clause

lB ]Please prov1de a llst of all s1gn1ng statements you have drafted or rev1ewed

Response 1 have been Staff Secretary since July 2003. The Staff Secretary S ofﬁce rev1ews all

| ,SCI‘IIOI‘ staff and cleared by the Whlte House Counsel S: ofﬁce and the Department of J
i among other ofﬁces T % . i o s

10 L ]Do you know Jack Abramoff" Please descrlbe any meetlngs, dlscusswns, or other
3 lnteractlons between you and Mr Abramoff from 2001 to the present




. ""‘f""vConcerlns have been ralsed about your lack of legal experlence regardlng the issues g

thatare htlgated before the D. C. Clrcult Accordlng toa report by the Federal. T -
Judlclal Center, half of the D. C Circuit docket 1nvolves admlnlstratlve appeals, and R

, ~oof those appeals, over 70% come from the Envrronmental Protectlon Agency,

- Federal Energy Regulatory Commlssmn, and Federal Communlcatlons ‘ : S
: ,,,Commnssnon 1In addition, the D.C. Clrcult ranks first among all circuit courts in the ,

j}““,country in the' percent of Natlonal Labor Relatlons Board cases’ heard by the court

o }'.‘,Please ldentlfy all cases or matters on whlch you have worked mvolvmg the ,
Environmental Protectlon Agency, Federal Energy Regulatory Commlssmn, i :

Federal Commumcatlons Commrssnon, and. Natlonal Labor Relatlons Board and’

brleﬂy describe the nature of your work in each case or matter. Please give speclﬁ -

Sflnformatlon, Senator Kennedy asked you a similar wrltten questlon in 2004 whic -

, »A_ﬁy’ou decllned to answer with speclficlty You do not need to 1dent1fy cases in whlch RN

| "."};t{f'you wor ked asa law clerk s e , : )

= Response In prlvate pract1ce 1 represented VCI‘IZOH and worked on the open access” 1ssue Bl
- This issue involved the question whether cable. companies must allow consumers to obtam the:
‘L_'Internet Serv1ce Prov1der of their choice: when the cable company: prov1des high- speed Internet . -
“access —.in other words whether cable companles should be regulated under the same regulatory
‘ ;,._reglme as tradltlonal telephone companies with respect to broadband access. I worked on this - o
©.issue.in connection with FCC' regulation of the subject and also on an antitrust suit that was, ﬁled
w0 inthe. Western District of Pennsylvanla See also Flght for Internet Access Creates Unusual
e “Alhance New York szes (August 12 1999) : : -

I }:For‘VVenzon I also worked on statutory and regulatory 1ssues arlsmg out of the A S
Telecommumcatlons Act of 1996 R Ry e

o fAs Staff Secretary to the Pres1dent smce July 2003 I have helped coordmate the speechwr1t1ng o
"'A'?;,process with the speechwrlters and relevant pohcy ofﬁces The Pres1dent has given-numerous - Ty
speeches on energy pohcy, labor pohcy, communications. pohcy, and. env1ronmenta1 policy since - -

I became Staff S ecretary The President also has made avariety of public dec1s1ons and pohcy

: ;;’proposals related to those subjects that also have come- through the Staff Secretary s ofﬁce for
“review and clearance. The Staff Secretary S ofﬁce also helps rev1ew and clear final’ drafts of the

L -'\-,“‘;,Pre51dent s Budget Wthl’l hassectrons de l' "g— w1th energy, labor commun ‘tlons and

: '3‘j_""env1ronmental pohcy L [EAe R S : Pt

e *You have spent your entlre legal career worklng for elther Presrdent Bush or Ken

Starr, You co- authored the Starr Report You worked for Presrdent Bush’s: 2000

‘campal on and went to Florlda 10 partlclpate in Presrdent Bush’s recount act1v1t1es

*. The federal judge recusal pollcy set forth at 28 U.S.C. 455 requlres federal Judges to o
SR dlsqualnfy themselvés “in any proceedlng in ‘which his 1mpart1allty mlght reasonably

: ' be questloned Many people beheve your 1mpartlahty wdl reasonably be S




o questloned in any case mvolvmg pollcles of Pres1dent Bush or. matters lltlgated by
e the Republlcan Party :

o If conﬁrmed would you be w1llmg to dlsquallfy yourself in all cases mvolvmg a |
R ‘challenge to a pollcy of the George W Bush Admmlstratlon" .

X i‘If confirmed would you be w1111ng to dlsquallfy yourself in all cases ln whlch the -
_,.'Republucan Party was a party (mcludmg amzcus) before the court" e

S ‘vsResponse lf conﬁrmed 1 Would carefully examme recusal obhgatlons under 28 U S C 455 and
“all other. apphcable laws and rules, and T would consult precedents and. niy colleagues as

L approprlate N have a full apprec1at10n for the 1mportance of statutory recusal. obllgat1ons and
o understand that I may- have to'recuse from certaln cases. At th1s point, w1thout knowmg the -
+ facts, c1rcumstances and partles involved i in a particular case and before 1 have done the’ Work

- and research necessary, I cannot 1dent1fy the part1cu1ar cases that m1ght requ1re o Just1fy recusal. '

| 13. ‘,"'At then nomlnatlon hearmgs, Chlef Justlce John Roberts, Jr and Justlce Samuel
B Allto, Jr. testified in opposntlon to the use of forelgn legal oplnlons and mternatlonal. '
‘nerms.’ Chlef Justice Roberts testlﬁed that he opposed the use of forelgn law

~because it “allows the judge to lncorporate his or her.own personal preferences, L e

s :'cloak them with the authorlty of precedent becausecthey re ﬁndmg precedent in S

RS forelgn law, and use that to determine the meaning of the Constitution.” . :

S "Allto testified that “I’ don’t thlnk forelgn law is helpful in 1nterpretmg the
- ",Constltutlon Do you agree w1th these statements" Why or why not"

o | 'Response As a general mater, I do not thmk forelgn law isa useful gu1de for mterpretmg the o
- “United States Constitution.” If conﬁrmed as a judge on the U.S. Court of Appeals forthe D.C.0 ~

C1rcu1t I wouldl follow the precedents of the Supreme Court. To the. extent that the Supreme N

Court has used oruses foreign law to help resolve: part1cu1ar quest1ons or issues, | would be S i‘*{‘ o

S .:‘bound to follow that Supreme Court precedent and I would do S0 fully and falthfully

_”.,‘1’4,, : Justlce Kennedy, for whom you once served as a law clerk has clted forelgn legal :
S opmlons and international norms in some of his opmlons Do" you belleve it was ,
o .,lnapproprlate for him to cite forelgn legal opinions:. and international norms inhis
UL opmlons in Lawrence v. Texas (which struck’ down state sodomy laws) and Roper v.
. Simmons (whlch struck down state death penalty laws for chlldren)" Why or. why, :

i b

o iRespo se'l,The cases c1ted in thls quest n:are precedents Of th Supreme CQ |

B . and fa1thfully As a nominee to a court of appeals it would not; be appropriate:; for me to express _

i vmy agreement or d1sagreement W1th the results or- reasomng of these dec151ons S

18, ‘_ ’y :: The Am_er‘xc,an_f Bar Assocnatlon.reCe_ntly.d‘owngraded thelr ratlng of yourf,, s

R lfconﬁrmed as-
Ylla Judge on the U S: Court of Appeals for the D C. Circuit, 1 would follow: these precedents fully SR




L -’.‘»"»’R‘esponse. . V;;} S

s Vmajorrty of Pre<1dent Bush S ]udrcral nommees have not been members of the Federahst Soc1ety

‘.: ~ h

nommatlon from “Well Quallfied” to “Quallﬁed » but it dld not provrde an
B explanatlon for its decision. .. : '- :

A f,_z;v;"”';Based on mformatlon the ABA may have provrded to you, and based on your
. -extensive experience working with the ABA when you helped evaluate Ay
S ]udlClal nominees in the White House Counsels office, what do you belleve rs e
" the’ basrs for the ABA’s lowermg of thelr ratlng of your nomlnatlon" BN R

ST Bl Accordmg fo a May 3 2006 artlcle in- the Washmgton Post a Whlte House ER
spokesperson said that the ABA’s revised rating of your. nomlnatlon B
" “resulted from changes in the ABA panel’s personnel, not frommew .
- , hndmgs »" Do you agree with this assertion? If. 50, please explaln the basis f'- U
B for that bellef and set forth the exact’ changes in’ the ABA panel’s personnel
s that led to the lower ratlng of your nomlnatlon -

,__fResponse The Amerrcan Bar Assoc1atlon prov1ded an explanat1on of its most recent AT RS
quahﬁed/well quallﬁed” rating on Monday, May- 8, 2006 in writtén and oral testlmony to'f;’u: RS R
“the Committee. am aware that all 42 individual reviews conducted by ABA Committee
- Members over three years have found that I am well quahﬁed or quahﬁed to serve onthe .=
D. C C1rcu1t ' S ' - ‘ e |

.j:i1“61; f"‘_,’Many of the wrltten answers you submltted in November 2004 were evasive. or. - T
At ‘_ ;-ffnonresponsnve Other judicial nominees have provrded direct and candid answers ]
e some of these same questions. Please submit more responsive and complete
. answers to the following wrltten questlons I sent to you in 2004 Questlons 3, 10A'
o ?10B 10D 10E 13A and 13B : : : o

PP
.

'3 Membershlp in the Federahst Soc1ety is not a necessary quahﬁcatron to be a _]udICIal nommee R
—and preference is not given to members of the Federalist Soc1ety As far as I am aware, the . 1’\ S

" ‘lOA Pres1dent Bush has sought to appomt Judges who‘wrll 1nterpret the law and not legrslate o :

: !‘._;,._;approach R SR LT AR T E TSR o S
Lol ;ZJ:EIOB In a book speeches and cases, Justlce Scaha has explamed hlS Judrcral ph1losophy 18 on BRI
- g ~primarily of orrgvmal meanmg and textualism. Justlce Thomas also has explained his _]udlClal o
o phllosophy ina varrety of constrtutlonal and statutory cases since he assumed hrs seat on the

e from the bench He has’ successfully appointed two- Supreme Court Justices and numerous: court
. of appeals and chstrrct court Judges who have stated thelr agreement wrth th1s general Judlcral

L ;Supreme Court e RS e e T

/.’

10D If conﬁrmed I Would seek to adhere to the followmg JUdrcral phllosophy IE would 1nterpret E j =




5 "_power prudently and with restraint; I would follow Supreme Court precedent fully- and fa1thfull

" nothave a s1ngle deﬁned meaning as | understand the term strrct construct10n1sm is somet1mes

S

"lthe law as’ wrltten and not 1mpose my own pohcy preferences I would exercise the Jud1c1al
and | would maintain the absolute 1ndependence of the Judlc1ary Strict constructionism does

: :,deﬁned to mean: 1nterpret1ng the law as wr1tten

i ‘,_ IOE If conﬁrmed I would follow all bmdmg Supreme Court precedent mcludmg Bro Wi V.

| ‘ig: and.Roe; 1nclud1ng in'the dissents in those two cases: ‘Both'cases ‘have been reafﬁrmed by’ the "
£ Wade was reaff lrmed in Planned Parenthood v. Casey. Issues relatmg to.or arlslng out of those

T ’approprrate for rne to descrlbe my agreement or dlsagreement w1th the two cases.

o . confirmed, [ would follow those precedents fully and faithfully. I do not have an agenda w1th :v"?v

. L ,1fI am conﬁrmed

: if‘j::gResponse After my. hearmg in ApI’ll 2004 ‘my understandlng was that no further actlon would
... occur-onmy nom1nat10n that year and that I should submlt wrrtten answers to- the follow—up
R }wr1tten questlons before the end of the Congressional sess1on so that the record of my 2004 -
P .hear1ng would be complete were [ to be re- -nominated in 2005 I met’ that tlmelme and submltted
-+ the 2 answers in November 2004 before the. end of the Congressronal session. -There may have
o been a mlscommumcatlon or mlsunderstandlng, for-which I take respons1b1hty, and I was '~

o ;‘7‘:."‘quest1ons from the Members of the Commlttee

Board eranda . Arlzona and Roe \A Wade
. ,_There has been pubhc debate in the last three decades about the reasomng and results of Ml ) .
i .Supreme Court —for. example Miranda was reaffirmed in. chkerson V. Umted States and-Roe vj

"'Q_,\ztwo cases, contmue to come before the courts, and as a ]ud1c1al nominee, it would not be IR PNE

\_,

o 13B The Supreme Court has’ decrded a number of cases w1th respect 10° afﬁrmatwe act10n If

respect to: afﬁrmatrve action, or any other pollcy 1ssues that I would seek to, advance asa Judge

5 : In early May 2004 followmg your first hearlng before the Senate Judlclary
‘Commlttee, you were sent wrltten followup questlons from several members of the
“‘Committee. You didnot submlt answers to these questlons untll late November
, 2004, after the pres1dentlal electlon Why dld you walt seven months to answer
SEas ~these questlons" L : : : :

ooy pleased to-have the opportunity to appear at the hearlng on May 9, 2006 to answer add1t1onal

18 Would you be w1]lmg to come before the Senate Jud1c1ary Commlttee and testlfy at

a secondl hearmg"



