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QUESTIONS PRESENTED

Petitioner Lamar Johnson, a former probationer who filed a lawsuit challenging

Respondents’ efforts during the waning days of his probationary period to securc.
genetically analyze, and indefinitely retain a blood sample pursuant to the DNA Analysis
Backlog Elimination Act of 2000, 42 U.S.C. §§ 14135 et seq.., ("DNA Act™), presents
three important questions for this Court’s review:

L.

o

(VS

Do warrantless, suspicionless DNA searches of probationers violate the Fourth
Amendment? (This question is substantially similar to the issue involving
warrantless, suspicionless searches of parolees currently pending in Samson v.
California. No. 04-9728)

If the Fourth Amendment permits warrantless, suspicionless searches of
probationers under some circumstances, do the warrantless, suspicionless searches
and seizures conducted pursuant to the DNA Act nonetheless violate the Fourth
Amendment under this Court’s “special needs™ doctrine because they are part of a
regime that is extensively entangled with general law enforcement, serves only
the general law enforcement purpose of solving crimes, and has no meaningful
link to probation supervision?

Does the Fourth Amendment impose any limits on the ability of law enforcement
officials to retain indefinitely a blood sample seized from a probationer pursuant
to the DNA Act, and to continue to acquire new genetic information from that
sample after the supervisory period has ended?




LIST OF PARTIES

Pursuant to Sup. Ct. Rule 14.1(b). Petitioner states that. to counsel’s knowledge.
the following parties have appeared in this matter:

Petitioner Lamar Johnson, who was the appellant and plaintiff below;

Respondent Paul A. Quander, Jr., in his official capacity as the Director of the

Court Services and Offender Supervision Agency for the District of Columbia

(“CSOSA™), who was an appellee and defendant below; and

Respondent Michael Johnson, in his official capacity as Community Supervision
Officer for CSOSA, who was an appellee and defendant below.
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PETITION FOR WRIT OF CERTIORARI

The Petitioner. Lamar Johnson. prays that a Writ of Certiorari issue to review the
Judgment of the United States Court of Appeals for the District of Columbia Circuit.

OPINIONS BELOW

The opinion of the U.S. Court of Appeals tor the District of Columbia Circuit was
entered on March 17, 2006, and is reported at Johnson v. Quander, 440 F.3d 489 (D.C.
Cir. 2006). The opinion of the U.S. District Court for the District of Columbia was
entered on March 21, 2005, and is reported at Johnson v. Quander. 370 F. Supp. 2d 79

(D.D.C. 2005). Both opinions are appended to this petition.
pp p

STATEMENT OF JURISDICTION

The judgment of the U.S. Court of Appeals for the District of Columbia Circuit
was entered on March 17, 2006. This Court has jurisdiction pursuant to 28 U.S.C. §
1254(1). Pursuant to Sup. Ct. R. 29.4(a), counse! states that service of this petition has
been made on the Solicitor General and the respondents.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The constitutional provision at issue is the Fourth Amendment of the United
States Constitution, which provides:

The right of the people to be secure in their persons, houses, papers and

effects, against unreasonable scarches and seizures, shall not be violated,

and no warrants shall issue, but upon probable cause, supported by oath or

affirmation, and particularly describing the place to be searched, and

persons or things to be seized,

The statutory provisions at issue are 42 U.S.C. §§ [4131-14136. and District of

Columbia Code § 22-4151.




STATEMENT OF THE CASE

Tust as Petitioner Lamar Johnson was about to complete his two-year probationary
period. Respondents, Mr. Johnson's supervising probation authorities. ordered him to
submit to an extraction of his blood for DNA analysis. 370 F. Supp. 2d at 84 (App. 6).
Respondents had neither a warrant for this search and seizure of Mr. Johnson's blood nor
reason to suspect he had committed any crime. Citing the DNA Analysis Backlog
Elimination Act of 2000 (“DNA Act™), 42 U.S.C. §§ 14131 et seq., Respondents sought
Mr. Johnson’s DNA in order to provide the sample to the Federal Bureau of Investigation
("FBI") for genetic analysis, entry of analysis results into the Combined DNA [ndex
System (“CODIS™), and indefinite storage of the sample for the sake of future genetic
testing as technology evolves and law enforcement techniques change.

Mr. Johnson raised a Fourth Amendment challenge to Respondents’ proposed
actions in the U.S. District Court for the District of Columbia, 370 F. Supp. 2d at 82
(App. 6). which dismissed the action and held that any privacy interests invaded by the
DNA Act were outweighed by the public interest in DNA collection, analysis and
retention. /d. at 89 (App. 10). The U.S. Court of Appeals for the District of Columbia
affirmed, holding that the privacy invasion caused by a blood test is “relatively small
(even when conducted on a free citizen),” 440 F.3d at 496 (App. 30). and was
outweighed by Mr. Johnson’s lesser privacy interests as a probationer. These holdings
violate this Court’s precedents applying the special needs doctrine and present the latest
manifestation of'a circuit split regarding the appropriate Fourth Amendment analvsis of
warrantless. suspicionless scarch and scizure regimes.

This Court has never upheld a regime of warrantless. suspicionless searches that

seeks evidence of crime to be used against the person searched. Nonetheless. the D.C.




Circuit and several other courts have approved the warrantless and suspicionless searches
of genetic samples precisely because such samples primarily promote law enforcement
purposes. throwing into disarray this Court’s “special needs™ doctrine and longstanding
precedent requiring individualized suspicion.

The general topic of suspicionless searches of parolees has been the subject of
substantial confusion in the lower courts that this Court may soon attempt to clarify in
Samson v. California, No. A102394. 2004 WL 2307111 (Cal. Ct. App. Oct. 14, 2004),
cert. granted, 74 U.S.L.W. 3199 (U.S. Sept. 27, 2005) (No. 04-9728). But because the
DNA Act goes further than the California scheme at issue in Samson by imposing a
regime of suspicionless searches for ordinary law enforcement purposes - searches with
invasive consequences lasting beyond the supervisory period. the DNA Act has generated
additional areas of Fourth Amendment confusion.

Appellate courts throughout the country have struggled over which of this Court's
Fourth Amendment precedents applies to a regime of suspicionless scarches like the
DNA Act. where supervisory officials serve as the ministerial agents of law enforcement
in effectuating a classic scheme of general crime control.'! Some circuits. including the
Third. Fourth. Fifth, and Eleventh, have analyzed DNA searches under the general

reasonableness (i.e. totality of circumstances) doctrine, rather than the special needs

" As further evidence of this confusion. a substantially similar issue has been raised in the
certiorari petition currently pending in United States v. Sczubelek, 402 F.3d 175 (3d Cir.
2005). Sup. Ct. No. 05-7955. which presents a challenge to the DNA Act similar to that
raised by Mr. Johnson. Mr. Sczubelek’s Fourth Amendment claims were rejected by a
divided panel of the Third Circuit over a lengthy dissent by Judge McKee. The petition
was filed in December and was originally scheduled for conference in April. but the
Court has yet to rule on the petition.

‘vl



doctrine.” Those courts have latched on to two cases of this Court. Unired States v.
Knights. 534 U.S. 112 (2001). and Griffin v. Wisconsin. 483 U.S. 868. 874-80 (1987).
even though those cases involved individualized suspicion and clear supervisory
purposes. Other circuits have disagreed. holding that this Court’s special needs test
governs. but applying that test without the rigor exhibited by this Court’s precedents in
Chandler v. Miller. 520 U.S. 305. 313 (1997). City of Indianapolis v. Edmond. 531 U.S.
32, 37(2000), llinois v. Lidster, 540 U.S. 419, 424 (2004), Kyilo v. United States. 533
U.S. 27 (2001), Ferguson v. City of Charleston, 532 U.S. 67 (2001), and Skinner v.
Railway Labor Executives Union, 489 U.S. 602 (1989). This analytical confusion among
lower courts has turned Fourth Amendment jurisprudence on its head: Where this Court's
precedent dictates Fourth Amendment scrutiny should be at its highest—in cases of
invasive, suspicionless searches and seizures conducted for the purpose of general law
enforcement—the lower courts have given virtual carte blanche to the most invasive
search and seizure regime of one’s person and cffects possible — the forced extraction.
permanent retention, and perpetual analysis of one’s genetic makeup.

Today, at both the federal and state level, law enforcement agencies increasingly

conduct suspicionless searches as they construct vast DNA databases.” Such regimes of

> While the Ninth Circuit's eleven-member en banc panel decided by a slim majority to
uphold the DNA statute, only five judges in the majority applied the general balancing
test: the deciding vote upheld the statute by applying the special needs test: five
dissenters would have applied the special needs test to strike down the statute. Unired
States v. Kincade, 379 F.3d 813 (9th Cir. 2004).

¥ As of March 2006 the national CODIS database contained over three million DNA
samples from convicted offenders. See www. fbi.govhy/lab/codis/clickinap.htm (FBI
Website) (last visited May 25.2006). This does not include an unknown number of
additional DNA samples held by states that cannot be submitted to the national system or
the over four million DNA samples from military personnel that are subject to law




forcible extraction, analysis. and indefinite retention have rapidly expanded. first
including violent felons. and then all felons. then misdemeanants. and now arrestees and
detainees are subject to DNA databasing efforts in many jurisdictions. Lower court
decisions on DNA databasing do not impose any meaningful limits on these expansions
since such decisions neither restrict suspicionless searches to a demonstrated Supervisory
regime nor limit law enforcement agencies” ability to acquire additional intrusive
information after the supervisory period has ended. Unchecked, there is no reason to
believe that these search regimes will stop cxpanding or using the newest genetic
technologies to mine more information from DNA samples. The day may soon come
when even free citizens will have their DNA subject to searches for personal and familial
genetic information in the name of more efficient law enforcement. On that day. as
Judge Alex Kozinski has admonished, “we will look at the regime we approved today as
the new baseline and say, this too must be OK because it is just one small step beyond the
last thing we approved.” Kincade, 379 F.3d at 873 (Kozinski, J., dissenting). Now is the
appropriate time — and Mr. Johnson’s is the perfect case — for this Court to resolve
whether the invasive regime of forcible extraction, permanent retention, and perpetual

analysis of DNA samples approved by the lower court is indeed our new baseline of

privacy.
L Statement of Facts
I. Just a few wecks before his probation expired. Respondents demanded a sample

o Mr. Johnson's blood for DNA analysis. 370 F. Supp. 2d at 84 (App. 6). Respondents

enforcement searches. See Major Steven C. Henricks, A Fourth Amendment Privacy
Analysis of the Department of Defense’s DNA Repository for the ldentification of Human
Remains: The Lavw of Fingerprints Can Show Uy the Way, 181 Mil. L. Rev. 69. 79
(2004).



neither suspected a violation of Mr. Johnson’s probation nor asserted any supervisory
purpose. Rather. the sole justification cited by Respondents was the DNA Act. a
statutory scheme compelling federal prisoners. probationers. and parolees. including
those in the District of Columbia. to submit biological samples for analysis. inclusion in
the nationwide CODIS system. and indefinite retention by the FBI. Id.

2. The stated purpose of the DNA Act’s legislative scheme is to assist law
enforcement authorities in solving past and future crimes. In the words of the statute
itself, the DNA Act exists “to facilitate law enforcement exchange of DNA identification
nformation.” 42 U.S.C. § 14132. Specifically and succinctly, the Act is designed to
help “solve crime.” H.R. Rep. No. 106-900(I), *9, *25 (2000). Under the Act,
submission of a DNA sample is mandatory for all eligible offenders — any person who
“fails to cooperate” is deemed guilty of a federal criminal offense, 42 U.S.C. §§
14135a(a)(5) & 14135b(a)(5) — and collection authorities may use any means reasonably
necessary to “detain, restrain, and collect a DNA sample™ from a reluctant donor. 42
U.S.C. §§ 14135a(4)(A) & 14135b(4)(A). Respondents are then required to furnish the
sample to the FBI, which must “carry out a DNA analysis on each sample” * and “include
the results in CODIS.” 42 U.S.C. §§ 14135a(b) & 14135b(b). Nothing in the DNA Act
restricts how long the FBI may retain the DNA sample or to what extent it may
reexamine the sample for additional information as technology evolves and law
enforcement techniques change.

In the case of Mr. Johnson. Respondents never intended. nor could they have

timely used. the seized DNA for their own supervisory purposes. Respondents™ attempt

“The Act also broadly defines "DNA analysis™ as any review of the “bodily sample™ for
any “identification information.”™ 42 U.S.C. §§ [4135a(e)2) & 141335b(e)2).

O



to extract Mr. Johnson's DNA sample began only a few weeks before his probation was
scheduled to expire—insufficient time for analysis results even to have been generated
while Mr. Johnson was under Respondents” supervision. 370 F. Supp. 2d at 84 (App. 6).
The timing of the search and seizure in this case highlights what is true in all searches
and seizures under the DNA Act: Supervisory officials were acting on behalf of law
enforcement authorities wishing to use the sample in ongoing and future criminal
mnvestigations.
3. Respondents supported their search request by invoking the District of Columbia
offender provisions of the DNA Act, 42 U.S.C. §14135b. 370 F. Supp. 2d at 83 (App. 6).
Those provisions are functionally (and often literally) identical to the ones that apply to
U.S. Code federal offenders, 42 U.S.C. § 14135a. and to individuals convicted under the
Uniform Code of Military Justice, 10 U.S.C. § 1565. Indeed, the DNA information
collected from District of Columbia and military offenders pursuant to these provisions is
also included in the same FBI databank as the samples collected from federal offenders.
42 U.S.C. § 14135b(b); 10 U.S.C. § 1565(b)(2).}

The database scheme of forced blood extraction, analysis, and permanent
retention of genetic materials now applies to virtually everyone who comes into contact
with the criminal justice system. Although originally law enforcement DNA databases

were restricted mostly to sexual offenders, see generally Roe v. Marcotte, 193 F.3d 72

" The DNA Act also extends to the States, encouraging state governments to develop their
own DNA databanks and link them with CODIS. 42 U.S.C. § 14135, The Act permits
the Attorney General to make grants to states wishing to put their DNA samples to local
law enforcement use. assigning funds “'to conduct or facilitate DNA analyses of those
samples that relate to [state] crimes in connection with which there are no suspects.” 42
U.S.Co§ 14135(¢). Every state has now. in fact. developed a system of DNA databanks
linked to CODIS. See wawvw. (hi pov/hg/labicodis/partstates. hitm (last visited May 23,
20006).




(2d Cir. 1999), the District of Columbia. like every other jurisdiction. now broadly
defines the types of convictions that trigger the obligation to provide a blood sample 10
authorities for DNA analysis. The version of the law that applies to Mr. Johnson compels
DNA collection for not only unarmed robbery. D.C. Code § 22-4151(27), but also for a
wide variety of nonviolent crimes like insurance fraud. D.C. Code § 22-4151(2).

In the federal system. recent expansion of collection-eligible behavior now
permits forcible DNA sampling from all federal detainces (estimated at nearly 1.5 million
persons annually) and all federal arrestees. Violence Against Women and Department of
Justice Authorization Act of 2005, Pub. L. 109-162 § 1004, 119 Stat. 2960 (modifying 42
U.S.C. § 14135a(a)(1)(A) (2006)).° The authority to order such DNA seizures also has
moved from the Bureau of Prisons to the Attorney General, who has the discretion to
delegate this power to other law enforcement agencies.” The federal laws on DNA
collection—at the root of which is the DNA Act challenged here—are now the most
sweeping of any jurisdiction. Genetic samples from arrestees. juveniles, and detainees
are all maintained in the same CODIS system where Mr. Johnson’s DNA will be placed.

State laws are similarly broad. Alabama, for instance, requires collection of DNA

samples from people convicted of such non-violent crimes as felonious possession of

® The relevant addition reads, “The Attorney General may, as prescribed by the Attorney
General in regulation, collect DNA samples from individuals who are arrested or from
non-U.S. persons who are detained under the authority of the U.S.” 42 U.S.C. §

14135a(a)(1)(A).

" The relevant addition reads. “The Attorney General may delegate this function within
the Department of Justice as provided in section 510 of title 28. U.S. Code. and may also
authorize and direct any other agency of the U.S. that arrests or detains individuals or
supervises individuals facing charges to carry out any function and exercise any power ot
the Attorney General under this section.” 42 U.S.C. § T4135aa) 1 (A).



food stamps. Ala. Code §$ 36-18-24. 13A-9-91 (2003). and false swearing. Ga. Code
Ann. § 16-10-71, 24-4-60 (2000).* Overall. as of July 2005. “forty-three states had "all
felony” provisions and thirty-eight included some qualifying misdemeanors.™ Moreover.
like the new federal regime, many states have begun collecting DNA from individuals
merely arrested for certain offenses. See, ¢.g., Kan. Stat. § 21-2511, as amended by Bill
No. 2554, Sec. 2(3)(e). May 9. 2006: Cal. Penal Code 296-297 (2005); La. Rev. Stat.
Ann. 15:601-15:620 (2005); Minn. Stat. § 299C.105 (2005); Tex. Gov't Code Ann.
411.141-411.154 (2005); Va. Code Ann. 19.2, 310.2-310.7 (2004). More than half of the
states now also collect samples from juvenile offenders.'’

4. DNA technology has advanced tremendously in the past decade. driven in large
part by medical researchers’ work on the Human Genome Project and similar ventures
that seek to decode and study the over 20,000 genes in the human genome. However,
“[n]ot to be outdone by their biomedical peers, forensic scientists have begun applying
advanced genetic technologies to law enforcement problems.” Pilar N. Ossorio. About
Face: Forensic Genetic Testing for Race and Visible Traits, 34 J.L. Med. & Ethics 277,
278 (2006). Some law enforcement officers have already used DNA analysis to create

descriptions of a suspect’s race and facial characteristics from crime scene evidence and

¥ But sce Vermont v. Watkins, No. 6805-12-04 (Vi Dist. Ct. April 24. 2006) (App. 36-32)
(holding DNA collection from persons convicted of non-violent crimes unconstitutional
under the Vermont constitution).

" R.E. Gaensslen, Should Biological Evidence or DNA Be Retained by Forensic Science
Laboratories Afier Profiling? No. Except Under Narrow Legislatively-Stipulated
Conditions. 34 J.L.. Med. & FEthics 375. 377 (2006).

" See Seth Axelrad, April 2006 Survey of Stute DN Statutes Users Guide. availuble ar
www.aslme.org/dna_04/erid (last visited May 25, 2006)




have successfully redirected their investigations. /. In other instances, investigators
have relied upon the fact that two people who are close relatives are more likely to have
similar DNA sequences to conduct what has been called “familial searching™—a process
of extrapolating from a known DNA profile to what close family members” DNA
probably looks like. In one high profile case, familial searching of a crime scene DNA
sample led police to suspect the relatives of a convicted offender (whose DNA had been
seized, analyzed, and maintained in a CODIS database) because the crime scene profile
was very similar to, but slightly different from. that of the convicted offender. Henry T.
Greely ctal., Family Ties: The Use of DNA Offender Databases To Catch Offenders’
Kin, 34 J.L. Med. & Ethics 249 (2006). A third use of genetics in the criminal justice
arena is testing convicted offenders’ DNA for genetic predispositions to violence: one
court has already considered such evidence. See Nita Farahany & William Bernet,
Behavioural Genetics in Criminal Cases: Past, Present, and Future, 2 Genomics, Soc’y,
and Pol'y 72, 77 (20006), citing Landrigan v. Stewart, 272 F.3d 1221 (9th Cir. 2001 )-
reh'g en banc granted & opinion vacated, 397 F.3d 1235 (9th Cir. 2005).

These newest applications of DNA analysis are not yet commonplace, but their
existence underscores both the enormous potential of DNA to reveal uniquely intimate
information and the interest in the law enforcement community in exploiting the newest
technology. A genetic sample provides far more information than any previous
technology used to aid in the identification of individuals. As the federal government has

publicly noted:

DNA profiles are different from fingerprints. which are useful only for
identification. DNA can provide insights into many intimate aspects of’ a
person and their families including susceptibility to particular discases,
legitimacy of birth. and perhaps predispositions o certain behaviors and
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sexual orientation. This increases the potential for genetic discrimination

by government, insurers, employers. schools. banks. and others.
U.S. Dep't of Energy Office of Science et al.. DNA Forensics. Human Genome Project
Information.'" The implications of the DNA Act’s authorization of the forcible seizure.
analysis. and indefinite retention of DNA samples for future retesting must be weighed in
light of the power of current and emerging genetic technologies.
1l Procedural History

After Mr. Johnson refused to submit a DNA sample, Respondents moved the
District of Columbia Superior Court for an order to show cause why Mr. Johnson’s
parole should not be revoked. 370 F. Supp. 2d at 84 (App. 6). In response, Mr. Johnson
sought a temporary restraining order in the U.S. District Court for the District of
Columbia to prevent respondents from obtaining his DNA sample. /d With both actions
pending, the parties negotiated an agreement pursuant to which Mr. Johnson supplied a
sample of his blood and Respondents agreed to withhold that sample from law
enforcement officials pending the completion of Mr. Johnson's legal challenge. Id The
Superior Court then terminated Mr. Johnson’s probation, as having been successfully
completed. See Plaintiff’s Memorandum of Law in Opposition to Defendants’ Motion to
Dismiss, September 27, 2004 (J.A. 228). Mr. Johnson proceeded with his federal lawsuit,
seeking the immediate return of his blood sample or. at the very least. the return of his
blood sample after an analysis had been completed and the results included in CODIS.

See id.; Defendants” Reply in Support of Motion to Dismiss, November 29, 2004 (J.A.

309).

1 .
Aveilable ar

May 25.2000).




Respondents moved to dismiss the case under Fed. R. Civ. P, 12(b)(1) and
12(b)(6). 370 F. Supp. 2d at 82 (App. 5). The district court granted the motion and
dismissed the complaint, concluding Mr. Johnson did not state a viable Fourth
Amendment claim. /d at 89. The district court reasoned that probationers have a
diminished expectation of privacy as a matter of law, that only minimal privacy interests
were at stake, and that any privacy interests invaded by the DNA Act were. under the
totality of the circumstances, outweighed by the public interest in DNA collection,
analysis, and retention. 370 F. Supp. 2d at 88-89 (App. 10). The district court also
refused to prohibit further searches of Mr. Johnson’s DNA or order his blood sample
returned, holding that the totality of circumstances was unchanged by the expiration of
Mr. Johnson’s probation. 370 F. Supp. 2d at 105 (App. 22).

The district court’s ruling entircly failed to address the scientific evidence
presented by Petitioner in two affidavits, instead finding that the privacy risks at stake in
DNA databases were comparatively negligible. Specifically, Mr. Johnson's experts had
attested that a DNA sample contains the complete genetic information of an individual
and his or her family. that a sample can reveal racial and medical information. and that
DNA sample material is collected and stored such that further testing can be performed in
perpetuity. "2 Because sequencing a person’s entire genome is still prohibitively costly.”
law enforcement agencies have thus far exercised their discretion to select which genetic

sequences in the genome to analyze. But, as Petitioner’s experts also described in the

'* See Declaration of Dr. Greg Hampikan. €€ 2.3, and 6. executed September 24, 2004
(J.A207-69).

Y But see Robert F. Service. The Race for the S1,000 Genome, Scienee. March 17, 2006
(predicting that cost-efiective whole-genome DNA sequencing soon will he availabley.



lower court atfidavits. the so-called “junk-DNA.™" genetic sequences that are most often
analyzed in current CODIS database schemes. are not really "junk™ because they already
reveal information about surrounding genetic sequences that do produce traits. and we
can expect “junk-DNA™ itself to reveal more about an individual as technology
improves, '

In a published opinion entered on March 17, 2006. a panel of the D.C. Circuit
(composed of Judges Sentelle, Rogers-Brown, and Griffith) upheld the district court’s
decision and rejected Mr. Johnson's appeal. 440 F.3d at 496 (App. 30). Asto Mr.
Johnson’s challenge to the mandatory extraction and analysis of his blood sample for
DNA identifying information. the circuit court determined that “the privacy invasion
caused by a blood test is relatively small (even when conducted on a free citizen),” id
and was outweighed by Mr. Johnson's lesser privacy interests as a probationer.

In doing so, the circuit court adopted the reasoning of a line of lower court cases
holding that the Fourth Amendment permits suspicionless searches of prisoners and
persons on supervised release without any showing of a special, non-law enforcement
need, and specifically cited to, among other cases, People v. Reyes, 968 P.2d 445, 450
(Cal. 1998). 440 F.3d at 496 (App. 30). As to Mr. Johnson’s Fourth Amendment
challenge to the continued retention of his blood sample for retesting with new
technologies in the future. the circuit court ignored this Court's caution in Kvllo v United
States. 533 1.5, 27, 35-36 (2001), about the need for Fourth Amendment protections to
stand guard against increasing technological invasions. Instead. the circuit court held that

any new invasions of Mr, Johnson's privacy through additional genetic analysis posed no

" See Declaration of Dr. Greg Hampikan, €€ 10-13, exceuted September 24, 2004 (J A
270-73).



Fourth Amendment problems because any search was “completed upon the drawing of
the blood.” 440 F.3d at 500 (App. 32). Despite the fact that Mr. Johnson is now under

no form of supervision, the circuit court refused to order the return of Mr. Johnson's

seized blood sample.

REASONS FOR GRANTING THE WRIT

Challenges to the DNA Act and related database statutes have left Fourth
Amendment law in substantial disarray; appellate courts are sharply divided over which
of this Court’s precedents govern the analysis of such claims. This dispute is not
academic, for at the heart of this analytical split among circuit courts lies a fundamental
question, the answer to which will affect the lives and rights of virtually all Americans:
Does the Fourth Amendment contain any meaningful limitations on law enforcement’s
use of DNA and other genetic technologies to shrink the realm of protected privacy?

Mr. Johnson’s petition provides an excellent vehicle for resolving this question
because it raises three important, recurring questions of constitutional law concerning the
scheme of suspicionless searches and seizures authorized by the DNA Act and similar
state database laws: (1) does the Fourth Amendment permit suspicionless searches of
probationers at all; (2) if some warrantless and suspicionless searches are permissible, do
searches and seizures of probationers under the DNA Act nonetheless violate the Fourth
Amendment given the lack of any meaningful link to supervisory purposes and the
transparent law enforcement purposes: and (3) does the Fourth Amendment impose any
limitations on the retention and uscs of a blood sample once it has been collected.

The Framers adopted the Fourth Amendment in large part to provide a check
against warrantless searches in the absence of individualized suspicton. See ey v,

United Stares. 361 US98, 100 (1959 1ernonia School Dist. 477 v Acton S5 LS.
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646, 670 (1995) (O’ Connor, J.. dissenting). While government intrusion into people’s
lives based on generalized suspicion of certain groups threatens many other deep-seated
constitutional principles, such as equal protection under the law." such searches most
directly implicate the Fourth Amendment. However. lower courts are divided as to
whether suspicionless searches of probationers pass Fourth Amendment muster.'® This
Court has agreed to decidc the issue in Samson v. California, No. 04-9728, a case
involving the suspicionless search of a parolee pursuant to a parole search condition.
This Court should hold Mr. Johnson’s petition pending resolution of Samson: a
determination that the search and seizure in Sumson is unconstitutional would render this
case suitable for summary reversal of the judgment below.

However, even if the Court in Samson approves some warrantless, suspicionless
searches of people on supervision. signiticant questions will remain about the
constitutionality of this regime of suspicionless scarches, which goes far beyond that in
Samson. The DNA Act creates an invasive system of scarches and seizures, carried out
by law enforcement officials and their ministerial agents, the sole purpose of which is to
solve crimes during a period unrelated to the supervisory period or function. In its gloss

over the unprecedented invasion of privacy involved, the lower courts in this case ignored

¥ See, ¢.g David H. Kaye & Michael E. Smith, DA A Identification Databases: Legality:,
Legitimacy, and the Case Jor Population-Wide Coverage. 2003 Wis. L. Rev. 413,452,
455 (2003) (“There can be no doubt that any database of DNA profiles will be
dramatically skewed by race if the sampling and typing of DNA becomes a routine
consequence of criminal conviction. Without seismic changes in Americans' behavior or
in the criminal justice system, nearly 30% of black males, but less than 5% of white
males will be imprisoned on a felony conviction at some point in their lives. . _about 90%
of urban black males would be included it DNA were routinely sampled on arrest.”™).

I Compare United States. v. Williams. 417 F.3d 373, 376 n.2 (3d Cre. 2005). und T'nitod
States v. Payne, 181 F.3d 781, 787 (6th Cir. 1999). with Ovens v Kelley, 681 F.2d 1362,
1368 (11th Cir. 1982). and People v, Reves, 968 P.2d 445 (Cal. 1998).
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the fact that here, unlike Sumson, no court or party has been able to articulate how the
DNA extraction plays a supervisory function, as opposed to a purely law enforcement
function.

The lower courts have struggled in determining which of this Court’s Fourth
Amendment precedents governs the analysis of the regime of suspicionless searches and
seizures authorized by the DNA Act. Most courts that have addressed the issue have
applied a loose general balancing test in assessing the DNA Act under the Fourth
Amendment, rather than the more rigorous “special needs test” this Court has applied in
scrutinizing every suspicionless search and seizure case that has come before it. Such a
test lets courts bypass the fact that the plain purpose of the DNA Act is to inculpate those
searched in ordinary criminal wrongdoing and that the statute involves extensive law
enforcement entanglement. Indeed, the D.C. Circuit and other appellate courts have
upheld the DNA Act precisely because of its importance to general law enforcement—
even though this Court has counseled that Fourth Amendment scrutiny should be at its
highest when presented with a regime of invasive suspicionless searches and seizures
conducted for the purpose of general crime control. The DNA Act’s regime of
suspicionless searches is substantially unlike the “supervisory schemes™ addressed in this
Court’s general balancing cases where there has always been some degree of
individualized suspicion. The importance of claritying the law on this issue thus cannot
be overstated: The lower courts™ analysis turns on its head the expectations of the
Framers.

Given the substantial legal uncertainty surrounding which of this Court's cases

governs the Fourth Amendment analysis. and given the understandable popularity ol the
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DNA Act as a crime-solving tool for law enforcement. it is hardly surprising that most
courts have been reluctant to declare this law unconstitutional i the absence of clear
legal guidance trom this Court. Although there is only one circuit in which a binding
tederal court decision has found the DNA Act unconstitutional,'” it is likely that the
outcome of many of the general balancing cases would have been different if courts had
telt themselves bound by the special needs test, given the extensive law enforcement
involvement in the search, its general crime control purpose, and the extensive privacy
invasions it countenances. Padgert v. Donald, 401 F.3d 1273. 1278 (11th Cir. 2005)
(noting that the DNA Act would be placed in constitutional peril it measured under

special needs test).

[t is imperative that this Court resolve the split of authority on this question now.
before the DNA Act is further expanded. In his dissenting opinion in Kincade. Judge
Kozinski explained why it is important to resolve this dispute sooner rather than later:

Later, when further expansions of CODIS are proposed.
information from the database will have been credited with solving
hundreds or thousands of crimes, and we will have become inured
to the idea that the government is entitled to hold large databases
of DNA fingerprints.  This highlights an important aspect of
Fourth Amendment opinions: Not only do they reflect today’s
values by giving effect to people’s reasonable expectations of
privacy, they also shape future values by changing our experiences
and altering what we come to expect from our government.
Aln]...opinion...that draws no hard lines and revels in the boons
that new technology will provide to law enforcement is an
invitation to future expansion.

KNincade 379 F.3d at 873 (Kozinski, J.. dissenting). Since Judge Kozinski penned his

Y United States v, Weikert. 421 F. Supp. 2d 259.263-64 (D. Mass. 2006). One appellate
court has declared the DNA Act unconstitutional but that decision was overturned in g 6-
5 en bane decision. Cnited States v Kincade. 345 F3d 1095 (9th Cir. 2003). vucured.
379 1 3d 813 (9th Cir. 2004) (en bane).




dissent. further expansions of CODIS have been implemented and the scientific
community’s understanding of the human genome has continued apace.

The general balancing test applied by the D.C. Circuit and the majority of other
courts takes such a cramped. formulaic view of the Fourth Amendment concerns raised
by the DNA Act that it virtually eliminates the possibility of halting future DNA Act
expansions, and has not halted any recent expansions. [fsuch an analysis were correct.
the purported benefits of allowing the DNA Act regime would be so large and the
purported privacy interests raised by such a scheme so slight that it is hard to see how any
Fourth Amendment challenge, even one brought by a free citizen, could succeed. See
Kincade, 379 F.3d at 873 (Kozinski, I., dissenting).

Because Mr. Johnson evolved from probationer to free citizen at the outset of this
litigation, his case presents an ideal vehicle by which to probe limits on the ability of
DNA technology to shrink the realm of privacy guaranteed by the Fourth Amendment for
probationers and free citizens alike. The lower court’s opinion is insensitive to the long-
range view taken by this Court in Kyllo, F: erguson, and Skinner, namely. the potential of
placing citizens at the mercy of developing technology. This Court previously has
analyzed Fourth Amendment issues with a realistic view of technological progress, and
has accordingly protected citizens from future invasions of privacy that would
accompany technological advances. Today. this Court is called upon to do so again.

Granting Mr. Johnson's petition will allow this Court to cstablish the legal

framework for addressing DNA extraction. analysis, and retention schemes for the first




time." The issue is ripe, and the litigation has resulted in published opinions
substantially representative of the manner in which other courts around the country have
resolved the question. Failure to act now may result in forever ceding the legal
discussion on this point by permitting an analysis ill-suited to the realitics of DNA
collection. analysis, and retention to calcify and expand from probationers. to former
probationers, arrestees, detainees. and mevitably to other areas.

A This Court Should Grant the Petition To Resolve Whether Suspicionless DNA

Searches of Probationers Violate the Fourth Amendment or Hold the Case for
Summary Disposition in Light of the Forthcoming Decision in Samson v.

California.

The Court soon may resolve a split of authority regarding whether the Fourth
Amendment permits warrantless and suspicionless searches in Sumson v. California, No.
04-9728. " There, the Court will decide whether the suspicionless search of a parolee.
pursuant to a parole search condition. violates the Fourth Amendment.  Although the
search in Samson was conducted by a police officer, the parole condition allowing
suspicionless searches there served an obvious supervisory purpose—intensive scrutiny
of arecently released parolee—and did not allow either law enforcement or parole
authorities to act after the termination of supervision.

If this Court determines in Samson that the Fourth Amendment requires some

level of individualized suspicion to justify a search pursuant to a parole condition, it

A substantially similar issue has been raised in the certiorari petition currently pending
tn United States v, Sczubelek, 402 F.3d 175 (3d Cir, 2005). Supreme Court Case No. 03-
7955, which presents a challenge to the DNA Act like that raised by Mr. Johnson. Mr.
Sczubelek’s Fourth Amendment claims were rejected by a divided panel of the Third
Circuit over lengthy dissent by Judge McKee.

" Compare United States v Williams. 417 F.3d 373. 376 12 (3d Cir. 2005). and United

States v Payne, 181 I.3d 781, 787 (6th Cir. F999) vwith Owens v Kellev. 681 124 1362,
1368 (1 1th Cir. 1982). und People v Reyes, 968 P.2d 445 (Cal. 1998).
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should summarily reverse the judgment below in that case. Because the search and
seizure of DNA is even more invasive and directly tied to law enforcement in Mr.
Johnson’s case, any decision striking down the suspicionless search in Samson will
necessarily undermine the Court of Appeals” decision here. The DNA Act is a general
crime control statute that imposes an invasive law enforcement regime of forced blood
extraction, permanent retention, and perpetual genetic analysis that continues after the
supervisory period has ended. Moreover, the D.C. Circuit’s opinion relied on some of the
very same authority to support its decision as the lower court did in Samson: The
California Supreme Court’s decision in People v. Reyes, 968 P.2d 445 (Cal. 1998),
upholding suspicionless searches of parolees generally. is cited by the California Court of
Appeal in Samson to support the suspicionless parole search condition, Samson v.
California, No. A102394, 2004 WL 2307111. at *2 (Cal. Ct. App. 1 Dist. Oct. 14, 2004),
and by Johnson to support the suspicionless DNA Act searches and seizures, 440 F.3d at
496 (App. 29).

If this Court reverses the decision in Samson, the D.C. Circuit’s decision here will
rest on a “demonstrably erroneous application of federal law.” Marviand v. Dyson, 527
U.S.465.467 n. 1(1999). The fairest and most efficient use of this Court’s resources
will be to summarily reverse the judgment below in this case. £ 8. Stevart v. LaGrand,
526 U.S. 115, 118-20 (1999); Flippo v. West Virginia, 528 U.S. 11, 11-13 (1999);
Pounders v. Watson, 521 U.S. 982,991 (1997): Connally v. Georgia, 429 U.S. 245

(1977).

11 Even If the Fourth Amendment Permits Some Suspicionless Searches of
Probationers, This Court Should Grant the Petition To Resolve Whether the



Regime of Suspicionless DNA Searches and Seizures Authorized by the DNA
Act, Which Have No Supervisory Purpose, Violate The Fourth Amendment.

Should the decision in Sumson approve of some warrantless. suspicionless
searches of probationers. significant questions will remain about the Fourth Amendment
permissibility of rAis regime of suspicionless searches and seizures. which is far broader
and more invasive than the one at issue in Scnson. This Court’s foremost concerns when
analyzing a regime of suspicionless searches and seizures have been: (1) the extent of
law enforcement involvement in the program, (2) whether the program secrves general
crime control interests, and (3) the privacy interests potentially invaded by the scheme.

The DNA Act serves no apparent supervisory function: Supervisory officials
collect the samples, but they must immediately provide the collected samples to FBI law
enforcement officials for genetic analysis and permanent retention for future analyses.
Indeed. this case highlights the complete lack of any meaningful relationship between the
DNA Act regime and probation supervision, since the attempted extraction did not occur
until Mr. Johnson’s period of supervision was virtually over. The results of DNA
analysis could not even have been received before the supervisory period ended.

The Fourth Amendment traditionally has been most concerned with law
enforcement. Despite the core Fourth Amendment concerns raised by the DNA Act.
appellate courts around the country have nonetheless struggled to determine how this
Court’s precedents apply to a scheme of searches conducted for the purpose of solving
crimes committed by the scarchee.  Most have resisted the sort of rigorous Fourth
Amendment scrutiny applicable to all other law-entorcement related suspicionless
searches and seizures.

The tocus of this dispute is the special needs doctrine. an exception to the Fourth




Amendment’s protection that “generally bars officials from undertaking a scarch or
seizure absent individualized suspicion.”™ Chandler v. Miller. 520 U.S. 305. 308 (1997).
Analysis under the special needs doctrine looks to whether searches “fit within the
closely guarded category of constitutionally permissible suspicionless searches.™
Ferguson v. City of Charleston. 532 U.S. 67. 77 (2002) (quoting Chandler. 520 U.S. at
309).  As a basic matter, every “special need" approved by this Court as a substitute for
individualized suspicion has involved a prottered need “divorced from the State’s general
interest in law enforcement.” Ferguson, 532 U.S. at 79.%

Rather than apply this Court’s special needs analysis to suspicionless searches for
DNA. the majority of appellate courts,”! including the D.C. Circuit in this case. have
applied two of this Court’s cases governing supervisory searches of probationers and
parolees: Griffin v. Wisconsin, 483 U.S. 868 (1987), and United Srates v. Knights, 534
U.S. 112 (2001), to DNA Act searches and seizures. But these cases are inappropriate for
application to DNA database regimes. Griffin and Knights applied a general balancing
approach to analyze the permissibility of searches of probationers and parolees that were

already supported by some level of individualized suspicion. and that were conducted

0 See ulso Chandler v Miller, 520 U.S. 305. 313 (1997) (" Particularized exceptions to
the main rule [requiring individualized suspicion] are sometimes warranted based on
special needs, beyond the normal need for law enforcement.”); City of Indianapolis v.
Edmond, 531 U.S. 32, 37 (2000) (“We have upheld certain regimes of suspicionless
searches where the program was designed to serve special needs, beyond the normal need
for law entorcement.™); Mllinovis v. Lidster, 540 U.S. 419, 424 (2004) (reaftirming general
prohibition against suspicionless law enforcement searches. but holding that law
enforcement interaction with witnesses. as opposed to potential suspects. falls outside of
general law enforcement activity).

*Eg. United States v, Sezubelek, 402 F.3d 175, 184 (3d Cir. 2005): Jones v. Murray.
962 F.2d 302. 306 (dth Cir. 1992): Groceman v. United States Dep 't of Just.. 354 F.3d
HL1L 413 05th Civ. 2004 )2 iited States v, Kincade, 379 F.3d 813, 837 (9th Cir. 2004) (en
banc) (plurality opinion): Padgers v Donald. 301 1°.3d 1273 1378 {1th Cir. 2003),




pursuant to a supervisory regime of searches and seizures imposed pursuant to a relcase
agreement. They did not involve a regime of suspictonless searches for classic law
enforcement purposes whose intrusive effects continued long after the supervisory period
ended.

Nonetheless. courts like the D.C. Circuit have held that because Griffin and
Knights involved supervisees. and because the DNA Act searches and seizures apply to
supervisees, the general balancing approach of Griffin and Knights serves as the
appropriate test for analyzing the permissibility of the DNA Act under the Fourth
Amendment. Such an analysis cuts the heart out of Griffin and Knights because those
cases concerned the lower levels of suspicion necessary for searches that were truly
supervisory. Reduced to their essentials, cases like the D.C. Circuit’s opinion here,
however, are about law enforcement regimes that target groups of people that are
believed to have a propensity to commit crimes. This form of “‘group suspicion™ as a law
enforcement tool would have been abhorrent to the Framers. finds no support in Griffin
and Knights, and has many potentially dangerous consequences.”

Three federal appellate courts have disapproved of the general balancing

approach, concluding that it is both insufficiently protective of the privacy interests at

= See, ¢.g.. Pilar N. Ossorio. Ahout Face: Forensic Genetic Testing for Ruce and Visible
Traits, 34 J.L. Med. & Ethics 277. 285 (2006) (noting the effect such testing will have on
reinforcing or recreating stereotypes of minorities): Kincade. 379 F.3d at 864 (Remhardt.
T dissenting) (listing public school children and motor vehicle drivers and passengers s
examples of the many groups deemed to have diminished Fourth Amendment privacy
rights under this Court’s precedents and who may be subject to suspicionfess DNA
searches under a general balancing test).



stake and forbidden by this Court’s cases.™ As the Second Circuit explained:
In fight of the Court’s emphasis in its recent Fourth Amendment cases on
applying the special-needs test to suspicionless search regimes, as well as
the Court’s focus in Knights on the existence of reasonable suspicion in
that case, we decline to construe Knighrs as permitting us to apply a

general balancing test to suspicionless searches. The Supreme Court has
never applied a gencral balancing test to a suspicionless-search regime.

Nicholas v. Goord. 430 F.3d 652, 666 (2d Cir. 2005) (citing Chandler, 520 U.S. at 313-
14, City of Indianapolis v. Edmond, 531 U.S. 33, 37 (2000). and Kincade, 379 F.3d at
862 (Reinhardt, J., dissenting)). The Second Circuit accordingly ruled that “the more
prudent route, and the route more consonant with the values underlying the Fourth
Amendment,” is to apply the special needs test when reviewing the constitutionality of
the DNA Act. /d.

This serious dispute “is more than academic: [IJn Edmond and Ferguson, the
Supreme Court limited the scope of the special needs exception by rejecting states’
arguments that suspicionless searches with stated goals of drug rehabilitation and
interdiction served special needs beyond general law enforcement,” Padgett v. Donald,
401 F.3d 1273, 1278 (11th Cir. 2005).

. 2 23
Indeed, federal and state judges.” as well as many commentators,”” have

* Nicholas v. Goord. 430 F.3d 652, 666 (2d Cir. 2005): Green v Berge. 354 F.3d 675,
678-79 (7th Cir. 2004): United States v, Kimler. 335 F.3d 1132, 1146 (10th Cir. 2003).
" Eg. United States v. Weikert, 421 F. Supp. 2d 259, 264-65 (D.Mass. 2006): Unired
States v. Miles, 228 F. Supp. 2d 1130 (E.D. Cal. 2002), vacated, 2005 WL 790817 (9th
Cir. 2005); United States v. Kincade, 345 F.3d 1095 (9th Cir. 2003), vacated. 379 F 3d
813 (9th Cir. 2004) (en banc): Kincade. 379 F.3d at 842 (9th Cir. 2004) (Reinhardt. J.
dissenting): /d. at 871 (Kozinski. J. dissenting): /. at 875 (Hawkins. J. dissenting):
Sczuhelek. 402 F.3d at 189 (3d Cir. 2005) (McKee. J. dissenting); Muaryland v. Ruines.
857 A.2d 19,50 (Md. 2004) (Bell. Harrell and Greene JJ . dissenting).

s .. - - . . .
~ Petitioner’s research reveals that over fifty law journal articles have appeared on this

topic in the past five years and a substantial majority has expresscd the opinion that
current databasing statutes violate the Fourth Amendment. See, e.g.. Gaia Bernsten.
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questioned the constitutional implications of DNA databasing and whether the DNA Act
can survive Fourth Amendment scrutiny under the special needs test given the extensive
faw enforcement involvement in the scheme and its general purpose of solving crimes.
Those courts and dissenting judges throughout the country that have found the act
unconstitutional have done so after concluding that the special needs test governs. £.g .
United States v. Weikert, 421 F. Supp. 2d 259, 264 (D. Mass. 2006). United Srates v
Miles, 228 F. Supp. 2d 1130 (E.D. Cal. 2002). vacared. 2005 WL 790817 (9th Cir. 2005);
United States v. Kincade, 345 F.3d 1095 (9th Cir. 2003). vacated, 379 E.3d 813 (9th Cir.
2004) (en banc); United States v. Kincade. 379 F.3d 813, 842 (9th Cir. 2004) (Reinhardt,
J.. dissenting); /d. at 871 (Kozinski, J., dissenting); id at 875 (Hawkins. J . dissenting);
United States v. Sczubelek. 402 F.3d 175, 189 (3d Cir. 2005) (McKee, J., dissenting):

Maryland v. Raines, 857 A.2d 19, 50 (Md. 2004) (Bell, Harrell, and Greene, JJ.,

Accommodating Technological Innovation: Identity, Genetic T esting and the Internet. 57
Vand. L. Rev. 965 (2004); Sarah L. Bunce. Comment. United States v. Kincade—
Justifying the Seizure of One's Identity, 6 Minn. J.L. Sci. & Tech. 747 (2005); Renee A.
Germaine, Comment, *You Have the Right to Remain Silent... You Have No Right to Your
DNA, " Louisiana's DNA Detection of Sexual and Violent Offender’s Act: An
Impermissible Infringement on Fourth Amendment Search and Seizure. 22 J. Marshall J.
Computer & Info. L. 759 (2004); Jacqueline K. S. Lew. The Next Step in DNA Databank
Expunsion? The Constitutionality of DNA Sumpling of Former Arrestecs. 57 Hastings
L.J. 199 (2005); Tracey Maclin, Is Obtaining an Arrestee's DNA « Valid Special Needs
Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?.
34 J.L. Med. & Ethics 165 (2006); Kathryn Zunno, U.S. v. Kincade and the
Constitutionality of the Federal DNA Act: Why We'll Need u New Puir of Genes To Wear
Down the Slippery Slope, 79 St. John's L. Rev. 769 (2005). In addition. virtually all of
the articles agree that very serious privacy concerns arise from the provision of the Act
that permits the FBI to indefinitely retain the blood sample for further genetic analysis.
Sve. e.g., Gilbert I Villaflor, Comument, Capping the Government’s Needle: The Need 1o
Protect Parolees' Fourth Amendment Privacy Tterests from Suspicionless DNA Searches
in United Stutes v. Kincade, 38 Lov, LA, L. Rey. 2347 (2005). Murk A. Rothstein &
Sandra Carnahan, Legal and Poiicy issues in Expanding the Scope of Lav Enforcemoent
DN Data Bunks. 67 Brookhn L. Rev. 127 {2001}

19
N




dissenting). The few courts that have upheld the DNA Act's regime of suspicionless
searches and seizures under the special needs test have struggled to identify a non-law
enforcement purpose to support the search. either relying on the circular purpose of
“creating a data bank™® or describing the law’s purpose as “not to search for evidence of
criminal wrongdoing [but] . . . to obtain reliable proof of a felon’s identity.™*’  Such
courts ignore the fact that both “creation of a databank™ and “obtaining proof of identity™
are “needed” solely as part of a classic law enforcement effort to investigate and
prosecute crimes, and thus cannot be the sort of “special need” referenced by the Court’s
special needs cases.

This Court should not “leave for another day” the important question of how the
Fourth Amendment applies to a law enforcement scheme like the DNA Act. Courts that
have applied the general balancing test, like the D.C. Circuit here, have taken a cramped.,
formulaic view of the Fourth Amendment concerns raised by the DNA Act, discounting
both the extensive law enforcement involvement in the scheme and its serous privacy
intrusions. Johnson, 440 F.3d at 496. As Judge Kozinski warned in Kincade. this
approach virtually eliminates the possibility of halting future DNA Act expansions, and
further privacy invasions. 379 F.3d at 873 (Kozinski. J.. dissenting). Indeed. if the

federal appellate courts have correctly viewed their role as simply weighing the

* See, e.g., Goord, 430 F.3d at 668 (upholding New York DNA statute under special
need test after finding that statute’s “primary purpose is to create a DNA database to
assist in solving crimes should the investigation of crimes permit resort to DNA testing™):
United States v, Kimler, 335 F.3d 1132, 1146 (10th Cir. 2003) (“The DNA Act. s 1
reasonable search and seizure under the special needs exception to the Fourth
Amendment’s warrant requirement because the desire to build a DNA databasc 2oes
beyond the ordinary law enforcement need. ™).

Y Green v Berge, 354 1.3d 675,678 (7th Cir. 2004),
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effectiveness of the DNA Act as a crime-solving tool against the “relatively small™
privacy intrusions caused by forcible blood collection and permanent retention and
perpetual analysis of the seized sample. it is hard to see how any Fourth Amendment
challenge—even one brought by a free citizen—could succeed. Now is the time for this
Court to draw the proverbial line in the sand.

I11. This Court Should Grant the Petition To Determine Whether the Fourth

Amendment Imposes Any Limits on the Ability of Law Enforcement Officials

To Retain a Seized Blood Sample Indefinitely, and To Acquire New Genetic

Information from That Sample After the Supervisory Period Has Ended.

This Court should not leave for another day the important question of whether the
Fourth Amendment imposes any limits on the ability of law enforcement officials to
retain a seized blood sample indefinitely, allowing such officials to continue to acquire
new genetic information from that sample long after the supervisory period has ended.
Here. the Court of Appeals ruled that that all cognizable Fourth Amendment interests
ended at the time of the blood extraction because the panel knew of no authority that
would prevent the government from obtaining additional, future information from an
already-seized blood sample. 440 F.3d at 500.

Such a cramped view of the privacy interests invaded by a search and seizure of
genetic information is fundamentally inconsistent with the traditional role of the federal
Judiciary to remain both wary and sensitive to “thfe] power of technology to shrink the
realm of guaranteed privacy.”™ Kyllo, 533 U.S. at 33-34. This Court’s decision in Kyllo
addressed the intersection between technology and the sphere of privacy protected by the
Fourth Amendment. In determining that the use of a thermal-imaging device aimed at a
private home to detect relative amounts of heat in the home was a search for Fourth

Amendment purposes. this Court made clear that it would not limit consideration of the




privacy interests at stake to those presented by the particular thermal-imaging device used
in that case. Further. this Court refused to limit the scope of privacy concerns by
accepting that officers examined only some of the data that had been recorded coming
from the home. Ky/lo. 333 U.S. at 36. As this Court explained. any rule governing new
technologies “must take account of more sophisticated systems that are already in use or
in development” because a contrary approach “would leave the homeowner at the mercy
of advancing technology.” /i, This Court took *“‘the long view. from the original
meaning ot the Fourth Amendment forward.” by directly confronting “what limits there
are upon this power of technology to shrink the realm of protected privacy.” /d. at 34,
40.

Similar concerns are absent from the D.C. Circuit’s opinion, which is likely to be
substantially influential in shaping the law in this area if allowed by this Court (o stand.
Moreover, although the Court of Appeals seemed to acknowledge the potential tension
between its Fourth Amendment analysis and Kyllo regarding the significance of
permanently retaining DNA samples for re-analysis at a later date, the panel could Just as
easily have pointed to the conflict between its analysis and other cases decided by this
Court.

For example. this Court’s Fourth Amendment analysis in Ferguson rested entirely
on the additional privacy invasions that occurred when law enforcement ofticials
obtained information from a blood sample asfer that sample had been lawfully obtained
from the petitioner by her doctor. Fergusonv. Ciry of Charlesion. 532 U.S. at 78. Yet.
the Court of Appeals wrote, “neither Kyllo nor any other decision that we have found

suggests that evidence becomes anv less subject to search, seizure. or retention simply

&
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because it might yield additional information in the future.™ 440 F.3d at 500 (App. 32).

The Court of Appeals’ analysis also tgnored Skinner v. Raibway Labor Executives’
Ass'n.. 489 U.S. 602 (1989), where this Court expressly noted that later examination of
evidence already obtained “may also be a search if doing so infringes an expectation of
privacy that society is prepared to recognize as reasonable.™ 1/ at 616 (internal citation
omitted). This Court pointed to serious privacy concerns raised by chemical analysis of
blood samples in light of their ability to reveal “a host of private medical facts about an
employee.” /d. at 617. Skinner also raised serious concerns about the indefinite retention
of the blood samples for continued analysis, particularly if doing so would “authorize the
release of biological samples to law enforcement authorities,” id. at 62 —another
teaching that stands in direct contrast with the Court of Appeals’ determination that the
Fourth Amendment posed no obstacles to obtaining additional information from a seized
“effect” after the time of the initial search and seizure.

Nor are Kyllo, Ferguson, and Skinner isolated examples of this Court’s focus on
ensuring that Fourth Amendment jurisprudence remains sensitive to the threat that new
technologies will shrink the realm of guaranteed privacy. More than 75 years ago, in a
famous and prescient dissent protesting the majority’s formulaic rejection of a Fourth
Amendment challenge to warrantless wiretapping of telephones. Justice Brandeis warned
that expanding technology inevitably created “subtler and more far-reaching means of
invading privacy.” and argued that this Court's Fourth Amendment jurisprudence must
adapt or risk allowing technology to significantly shrink the sphere of privacy protected
by the Framers. Olmistead v [ ited Stares, 277 U.S. 438, 471-85 1928 (Brandeis, J..

dissenting). overruled by Karz v, Unired Stares, 389 U.S. 34 7.355-60 (1967). As Justice
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Brandeis explained. the Court must instead draw the line by taking a realistic view of
technological progress. looking not “only of what has been but of what may be.” because
“the progress of scicnce . . . is not likely to stop with wiretapping.”™ Olmstead. 277 U.S.
at 474 (Brandeis. J.. dissenting).

Some federal appellate courts and judges similarly have been much more
sensitive to the privacy concerns raised by the indefinite retention of the sample for
continued genetic analysis than were the courts below. The best example is Kincade v.
United States, 379 F.3d 813 (9th Cir. 2004) (en banc). where the judge who cast the
deciding vote in the court’s 6-5 en bane decision expressed the belief that the most
difficult Fourth Amendment question posed by the DNA Act was “whether DNA
samples, though lawfully obtained from a felon on supervised release, may properly be
retained by the government after the felon has finished his or her term and has paid his or
her debt to society.” /d. at 842 (Gould, J., concurring). As Judge Gould explained.
“DNA stores and reveals massive amounts of personal, private data about that individual,
and the advance of science promises to make stored DNA only more revealing in time.”
Id at 842 n.3. Thus, serious questions existed in Judge Gould's view about whether,
“once the special need for the DNA sample has gone”—that is. once the supervisory
period had ended—the government would stil] “have sufficient reason to retain the
sample in order to overcome the felon's privacy interest.” /dJ at 8§42

This question is of substantial importance now. and is likely to become even more

important as the “information age” continues to evolve, Due to the advance of

2% . - e . . ,

See also Weikerr 421 F. Supp. 2d at 269 (expounding on privacy concerns that arise
from continued maintenance and analysis of the sample as a main reason the DNA Act
violates Fourth Amendment),
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technology and the increased use of special needs searches in a variety of areas. such as
schools. heavily-regulated industries. and supervisory schemes, the government
increasingly acquires all sorts of information from asingle, seemingly limited search. If
for example, school officials lawfully seize a laptop computer during the search of a high
school student whom they suspect has been writing offensive poems for the school
newspaper, are there any limits on the government s ability to forward that computer 1o
law enforcement officials to copy the hard drive — not because they suspect the computer
contains any evidence of criminal wrongdoing but just because law enforcement officials
would like to have the information in case the student becomes involved in the criminal
Justice system? Or, if the government lawfully collects a host of telephone records. are
there any limits on the government's ability to forward those records to law enforcement
officials for inclusion in a national database? The D.C. Circuit’s opinion seems to
suggest that there are no limits on law enforcement’s ability to catalogue and continue to
mine data-rich items for additional information indefinitely, even if there is no arguable
basis for law enforcement officials to have acquired such additional information in the
first place. Such a decision contradicts this Court’s prior teachings, is in conflict with the
opinions of other federal tribunals, and holds the potential for allowing technology to

substantially shrink the realm of protected privacy. The Court should grant the petition.
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CONCLUSION

For the reasons set forth above, Petitioner respecttully requests that a Writ of
Certiorari issue to review the Judgment of the U.S. Court of Appeals for the District of

Columbia Circuit.
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Background: Probationer convicted on two counts
of unarmed robbery brought action challenging
validity of the DNA Analysis Backlog Elimination
Act (DNA  Act) and District of Columbia’s
implementing statute. after refusing to provide a
DNA sample as required by the Act. Motion to
dismiss was filed,

Holdings: The District Court, Walton, I.. held that:

4(l) requiring probationer to provide blood sample
under the DNA Act and District of Columbia's
implementing statute did not violate the Fourth

Amendment;

6(2) Act did not violate probationer's procedural due
process rights:

10(3) Act did not violate equal protection component
of Fifth Amendment:

12(4) neither the Act nor the implementing stature
violated Ex Post Facto Clause;

15(5) probationer did not have private right of uction
under Heulth Insurance Portability — and
Accountability Act of 1996 (HIPAA):

16(6) probationer did not haye private right of action
under Iternationa! Convention of the Elimination of
Al Forms of Racial Discrimination (CERDY: and

I707) probationer wis not entitfed  have his sumple
discarded  and  ts analysis  expinged  after pe
completed his probation,
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Motion granted,
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MEMORANDUM OPINION
WALTON, District Judge.
The plaintiff brings this action alleging that the DNA
Analysis Backlog Elimination Act of 2000, 42 11.5.C.
§__14135b, (“the DNA Act”) and D.C.Code § 27-
4151, which was enacted by the District of Columbija
to implement in the District of Columbia the
objectives of the DNA Act, violate the Fourth and

Fifth Amendments to the United States Constitution:
the Ex Post Facto Clauses of Article |, sections 9 and
10 of the Constitution;  the Health Insurance
Portability and Accountability  Act  of 1996
("HIPAA™), 42 1 LS.C.§ 8 1320d to d-8; and the
International Convention of the Elimination of gl
Forms of Rucial Discrimination (CERD). Complaint
CCompl.™) 494 14-20. The defendants, pursuant to
Eederal Rudes_of Civil pro eedure 12(b) ) and
12(b)0). have filed o motion to dismiss this action.
Defendants” Motion to Dismiss ac - Currently betore
the: Cowrt e the Defendims Memorandum n
Support of Motion to Dismiss CDefs) Mem ) the
Plamtt?s Memorandum of law in Opposition to
Defendanis’ Motion 1o Disntiss CPLS Opp'n™y; and
the Defendants’ Reply in Support of Motion 1o
Dismiss ¢Ders Rephv™). For the reasons set forth
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below. this Court grants the defendants’ motion.

L. Background

(A) Statutory History

Under the Violent Crime  Control and Law
Enforcement Act of 1994 C 1994 Act™. 42 U808
14132, “Congress authorized the FBI to create 2
national index of [deoxyribonucleic acid ("DNA™) ]
samples taken from convicted offenders, crime
scenes and victims of crime, and unidentified human
remains.” H.R.Rep. No. 106-900 at 8 (2000). In
response to this congressional mandate, the FBI
established the Combined DNA  Index System
(“CODIS™).*83  Id The CODIS database provides a
means for State and local forensjc laboratories to
share DNA profiles in an attempt to “link evidence
from crime scenes for which there are no suspects to
DNA samples of convicted otfenders on file in the
system.” =L gy However, the 1994 Act was
interpreted by the FBI to only permit the creation of
the CODIS, not the taking of DNA samples of
bersons convicted of federal offenses for input into
the system. /4 Thus, “the FBI requested that
Congress enact Statutory authority to allow the taking
of DNA samples from bersons committing Federal
crimes of violence, robbery, and burglary, or similar
crimes in the District of Columbia or while in the
military, and authorizing them to be included in
CODIS.” 14

FNI. United States v, Kincade 379 F.3d
813, 817-20 _(9th__Cir.2004) (en banc)

provides an indepth discussion of the
process used to analyze a DNA sample.

Accordingly, Congress passed the DNA Analysis
Backlog Elimination Act of 2000 ("DNA Act™), 42
USC § 14135 o seq., which authorizes (he
“Attorney General to make grants to cligible States ...
to carry out, for the inclusion in the Combined DNA
Index System of the Federal Bureau of Investization,
DNA anulyses of samples taken from individuals
convicted of g qualifying State offenses,” 421§ ¢
NI ESRAEY R Morcover, the DNA At provides
that ~[t/he Director of the Bureau of Prisons shal)
colleet a DNA sumple from cach individual in the
custody of the Bureau of Prisons who is, or has heen,
convicted uf qualifying Federal offense™ and thrt
“the probation office responsible for the superyision
under Federal Ty of an individual on probation.
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parole, or supervised release shall collect o DNA
sample from each such individual who is or has been,
convicted of a qualifying Federal offense. 42
'S.C.8 I35 1)-2).  In addition, Congress
has mandated the collection of DNA samples from
veach individual in the custody of the Bureau of
Prisons who is. or has been convicted of a qualifying
District of Columbia oftense™ or any “individual
under the supervision of the Agency who is on
supervised release, parole, or probation who is, or has
been convicted of 3 qualitying District of Columbia
offense.” 42 USC. 3§ L3 Sbia(] (). Congress
left to the District of Columbia the responsibility of
determining which offenses under the District of
Columbia Code should he deemed qualifying
offenses. 42 U1S.C. S 14135b(d). The District of
Columbia has determined that forty-nine separate
offense qualify for collection under the DNA Act,
See, D.C.Code § 22-4151(1)- 46). These qualifying
offense include, for example, arson, aggravated
assault, burglary, kidnaping, robbery, attempted
robber and carjacking, /d

Once a DNA sample is entered into the CODIS
database. the information can only be released (1) “to
criminal justice agencies  for law enforcement
identification purposes;™  (2)  “jp Jjudicial
proceedings;” (3) “for criminal defense purposes, to a
defendant, who shall have access to samiples and
analyses performed in connection with the case in
which such defendant js charged:” or (4) «if
personally identifiable information is removed, for a
population  statistics database, for identification
research and protocol development purposes, or for
quality control purposes.” 42 U/ S. (. $ 14132(h)(3).
In addition, the DNA Act imposes criminal penalties
for individuals who improperly disclose sample
results or improperly obtains or uses DNA sanmiples.
2 US.C8 135e(e),

(B) Factual Background

On December 20, 2001. the plaintiff, Lamar Johnson,
was convicted in the Snperior 84 Court of the
District of Columbia of two counts of unarmed
robbery in violation of _D,/(;(‘legﬂj_ﬂ;2;,28({!,.
Compl. § 4 On March 15, 2002, the plaintiff was
sentenced to a one year prison sentence and placed on
two vears supervised release for cach conviction, [/
However,  cxecution  of both  sentences  were
suspended and the plaintift was placed on two vears
probation for cach offense. which were designated to
n- concuarrently. 44 On or around February 18,
20040 prior 0 the S\piration of the plamuips
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probationary term. the defendants. pursuant 10 the
DNA Act and D“(\LQAICL;Z_-}@ demanded that
the plaintiff provide g sample of his DNA for
inclusion in the CODIS because he had been
convicted of a predicate offense. /14 § 9: o ulso
Compl., Ex. A: D.C.Code s 22-4151(27) (listing
violations of D.C.Code § 3;—3\81&_@@9};) as a
qualifying offense). The plaintiff refused to provide
a DNA sample. and a judge of the Superior Court of
the District of Columbia ordered the plaintiff to show
cause why his probation should not be revoked
because of this refusal, Compl, Ex. B (Show Cause
Order signed by Judge Campbell, Associate Judge of
the Superior Court of the District of Columbia),

On March 18, 2004, the plaintiff filed a complaint in
this Court, secking a temporary restraining order
(“TRO™) to prevent the defendants from requiring
that he provide a DNA sample. Motion for a
Temporary Restraining Order at |. Before this Court
could resolve the TRO, the parties filed a Motion to
Resolve Certain Preliminary Matters, which proposed
to resolve the need for emergency injunctive relief
In the motion, the plaintiff agreed to provide a blood
sample to the defendants, and the defendants agrecd
to delay processing that sample until after the
plaintiff's claims in this action and any subsequent
appeals had been resolved.  The motion was granted
by this Court and the motion for a TRO was denied.
The parties then filed their papers which are the
subject of this opinion,

L. Srandards of Review

Under Rule_12(bi(1). which governs motions to
dismiss for lack of subject matter jurisdiction. “[the
plaintift bears the burden of persuasion to establish
subject matter jurisdiction by a preponderance of the
evidence.” Litncy_Bowes, Ine v i Shates
Pestal Serve, 27 ESupp.2d 15, 19 (D.0.C 1998, Iy
reviewing such a motion, this Court must accept as
true all the factual allegations contained in the
complaint. /earhcrmn Larrant Counn: Norcoies
ltelligence & Cowrdination Unir, S07 LS 163, 164,
13 S.CL_1160. 122 1 Fd2d

b S ST (1993).
Additionally, in deciding a Rule 12¢hy 1) motion, it is
well established in this Circuit that a court is not
limited to the allegations in the complant, but ma
also consider material outside of the pleadings in its
clfort to determine whether the court has jurisdiction

in the case. See BEOC sy A Novnor
oochijal NV T 3d 62 R TA S TN

ih.CCir 1907y, Horhors v\ lovalonn Ly
Sescieos 9Ty PO 00T oy f92 1,

2000 1 homson W o No Clhiun o « e LS Gove W) Orks.
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L Sesons 833 F2d 902 906 (D.C Cir. 987),

Garand _Lodge of Fraternal_Order _nf Lolice v,
Iftero/t 183 F.Supp.2d 9. 14(D,D.C2001),

On a motion to dismiss for failure to state a claim
upon which relief can be granted pursuant to Federal
Rule_of Civil Procedure 1 2(b)6). this Court must
construe the allegations and facts in the complaint in
the light most favorable to the plaintiff and must
grant the plaintiff the benefit of 4| inferences that can
be derived from the alleged facts. Confov v. Grbson,
I35 US 41, 45-46, 78 S.Ct. 99 2 1.Ed.2d 80 (1957);
Barr v, Climton, 370 F3d 1196, 1199 (D.C.Cir.2004)
(citing *85K wal v. MCY (::<g/1///7111il'mr/m/s‘(})rg, 16
E3d 1271, 1276 (D.C.Cir.1994)) However, the
Court need not accept inferences or conclusory
allegations that are unsupported by the tacts set forth
in the complaint.  Kowa/ 16_F.3d at 1276. In
deciding whether to dismiss a claim under Rule
12(b)6), the Court can only consider the facts
alleged in the complaint, documents attached as
exhibits or incorporated by reference into the
complaint, and matters about whjch the Court may
take judicial notice. .S¢. Lrancis, 117 FJ3d at 624-25.
The Court will dismiss a claim pursuant to Rule
12(b)0) only if the defendant can demonstrate
“beyond doubt that the plaintift can prove no set of
facts in support of his claim which would entitle him
torelief” Confey, 355 ULS. at 45-46, 78 8.Ct, 99

HI. Legal Analysis

The plaintiff's complaint sets forth seven claims.
Compl. 19 14-20.  These claims assert that it is
illegal to demand the plaintiff's DNA while he was on
probation, but that it is also illegal for the defendants
to retain the plaintiffs DNA sample and any
information derived from the sample now that he has
completed his probationary term, The Court begins
its analysis by discussing whether the DNA Act and
DC.Code § 2029 151 violate any constitutional or
statutory rights of the plaintiff while he was on
probation The Court will conclude with a
discussion of whether the plaintiff. now that he has
completed his probationary term, has a right to have
his DNA sample and analysis thereot expunged from
the CODIS system.  As discussed more lully below,
none of the plaintiff's claims have merit,

(A) Fourth Amendnrent Clajm

L The plainafT st contends tha the DNA Act und

Do cale ¢ 225 siolate the LFourth

Amendment's vuarantee to be free from unreasonable
searches and seizures. Compl. ¢ 4. The Fourth
Amendment provides that Hthe right of the people
to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures,
shall not be violated. and no warrants shall issue, bur
upon probable cause, supported by oath or
affirmation, and particularly describing the place 1o
be searched, and the persons or things 1o be sejzed.”
US. Const. amend. 1V, it js not disputed that the
involuntary taking of a DNA sample is a scarch under
the Fourth Amendment, See Skinner v, Ruilway
Labor Executives’ Ass'n_ 489 U.S. 602, 618, 109 S.Ct,
1402, 103 | .Fd.2d 639 (1989) (“the collection and
subsequent analysis of the requisite  biological
samples must be deemed Fourth  Amendment
searches”™). Moreover, it is undisputed that a warrant
was never issued requiring the plaintiff to provide a
DNA sample. Accordingly, the focus of this Court's
inquiry regarding the plaintiffs Fourth Amendment
claim is whether the statutory requirement that he
provide the sample is reasonable or falls within one
of the Amendment's exceplions to the warrant-and-
probable cause requirements. In a recent case
substantially analogous to the case at hand, the Ninth
Circuit sitting en banc, provided an exhaustive
overview of the law in this area.  Unired Stares v
Kincade, 379 F3d 813 823'83OHLQMQL(M (en
banc). While this Court need not engage in the same
extensive overview, it is helpful to this Court's
analysis to briefly review recent developments in
Fourth Amendmenrjurisprudcnce.

[2] “The touchstone of the Fourth Amendment |s
reasonableness, and the reasonableness of a search is
determined ‘by assessing, on the one hand, the degree
to which it intrudes upon an individual's privacy and,
on the other, the degree to which it is needed for the
promotion of legitimate governmental interests,”

*86 Lnited Stutes v_Knighys, 534 U.S. 112, 118-19,
122 S.Ct. 587, 151 LEd.2d 497 (2001) (quoting
Bryoming v_Houghton 336 118 295,300, 119 S.C,
1297 143 1 Fd.2d H08.(1999)).  In addition to this
fundamental assessment of reasonableness based on
the totality of the cireumstances, there are a number
of exceptions 1o the warrant-and-probable  cause
requirements of the Fourth Amendment, Aincade,
379 F3d at 822 The Ninth Cireuit in Adnrcade
labeled the first of these exeeptions as “exempted
areas,” which includes searches at the  borders.
airports, and entrances to government buildings.  /./
he second cxeeption encompasses “administraty
searches,™ which includes mspections of closely -
regulated hosinesses. 1./ SV And finally, there

i mpectad needs” exeeption (o the winrant-ing-
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probable cause requirement.  Cases involving this
third exception “involve searches conducted for
important non-law enforcement purposes in contexts
where adherence to the warrant-and-probable cause
requirement would be impracticable.” /4 Thus, the
question this Court must answer is whether the search
and seizure at issue in th is case (the taking of a DNA
sample from a qualifying convicted felon) falls under
one of these exceptions to the warrant clayse of the
Fourth Amendment or whether, based on the totality
of the circumstances, it is reasonable,

[3] While the issye presented to the Court is one of
first impression in this Circuit, many other Federal
Circuit, Federal District and state courts throughout
the country have weighed in on this issue and have
resoundingly concluded that the DNA Act and
similar analogous state statutes do not violate the
Fourth Amendment's protection against unreasonable
searches and seizures. 2 |, Kincade, the Ninth
Circuit, sitting en banc, held that the DNA Act did
not violate the Fourth Amendment, Kincade, 379
F.3d ar 840. However, as the Ninth Circuit noted in
Kincade, courts are split as to the proper analytical
framework to apply in resolving this question.  One
set of courts, including the Ninth Circuit, have
applied the traditionai totality of the circumstances
analysis to assess reasonableness and have concluded
that the DNA Act (and similar state statutes) are
constitutional. See Kincade, 379 F 3d at 83 (citing
OVEr twenty cases in which an assessment of the
totality of the circumstances was utilized). "> On the
other hand, other courts have upheld the
constitutionality of the DNA Act (and similar*§7
state statutes) under a “special needs” analysis.  See
/\'//ﬂ‘_ug/ﬁgjl?ﬁl?.__?d‘ui()‘f},[ (citing twelve cases in
which a special needs assessment was utilized) £
While this Court believes that the DNA Act can be
upheld under either analysis, for the reasons
articulated by the Ninth Circuit in Kincade, this Court
believes, as do a majority of other courts which have
examined this issue, that the traditional totality of the
circumstances analysis is the niore appropriate legal

- . . . b
framework under which to analyze this question, -

EN2. This Court could onlv find three cases
where conrts found that g DNA collection
statates violated the  Four Awmendment,
However, noue of these cases reman pood
faw, For example, in ! s ) Seales
Avicade 345 13y [tias (‘),{th('ir?;é)u}”j: a
three judge panel o (e Ninth Circuir
conctaded that the HINA Awt violated ahe
Fomrtit Amendment Hewever sitting en
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banc, the Ninth Circuit overruled the panel
decision.  Aincude 379 Fid at 831,
addition, before the en banc ruling in
Kincade, a court in the Eastern District of
California concluded that the DNA  Act
violated Fourth Amendment principles, see
Lnited Stares v, Viles 228 F.Supp.2d {130,
1135-40 (E.D.Cal2002), but Miles s
obviously not good law either as it was
decided by a trial court in the Ninth Circuit,
Finally. a Montgomery County Marvland
Circuit Cowrt in AMMM;R_LI_/N‘QL found a
similar state  stature tnconstitutional  as
violative of the Fourth Amendment.  This
ruling, however, was vacated by the Court
of Appeals of Maryland.  Sce Manvland v
Raines, 383 Md. | 857 A.2d 19 (2004).

FN3. See eg. Green v, Borge. 354 F.3d

g

675, 680-81 (7th Cir.2004) (Easterbrook, J.
concurring);  Groceman v, _/M‘QL,/_N%‘.L{L
354 F.3d 41 L4134 (5th Cir.2004);
Felasques v Woods. 329 F.3d 420, 421 (3th

Cir.2003); Jones 1 Murray, 962 F.2d 302,

306-07 (4th Cir.199? L Nicholys v, _Goord.
2004 WL 1432533 at *2-*6
1'S.D.N.Y.2004!; United Stares v Stegiman,
295 F.Supp.2d 542, 548-30 (D.Md.2003):
Ladgett v Ferrero 294 F.Supp.2d | 338,

1343 44 (N, D.Ga.2003).

ENA. See eg, Kincude 379 k.
(Gould, J., coneurring); (roe
679 Luired _Stares v ANfer, 333 F
LE32. 1146 (10th _Cir2003):
Marcolte, 193 F3d 72, 7982 (2d Cir.1999);
Vore v Dep't_of Justice 281 _F.Supp.2d
1129, 1133-3> (D.Ariz.2003); Afiljer v. /8
LParole Commn ij)j’._&ugpjgi&@i 175
78 (D.Kan 2003).

ENS. The Ninth Circuit in Kincude noted
that the Supreme Court recently concluded
in Auwghts that despite its prior Fourth
Amendment rulings in ¢ '/’/_n;‘/g’;/jg[/‘g/y;,//7_(/j:’\
v dmond, S31U.S, 32, ESCLA47. 148
L.Fd.2d 333 (2000) and Lergnson . Cine of
Char L2232 LS, 67, 121 SC1 28],
LA T Ed2d 2032001 ) 1 remains cutire/r
Mopen question whether suspicionfess
searclies  of conditiong] releasees pass

constittional mustor wWhen suclt seirches
Qe conducted tor e enlorcement
PUPOSSS ™ Ascnde, 379 |3y oy Ny
Accordinady, the Ny et concluded
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that the totality of the circumstaices anal sis
was the proper approach to eniploy in
resolviig this Fourth Amendinent question.

,
fid at 832,

[4] To gauge the reasonableness of requiring the
plaintiff to provide a DNA sample under the totality
of the circumstances standard, the Court must
balance the plaintiff's privacy interest against the
public interests served by acquiring the sample. The
Court begins its analysis by first assessing  the
plaintiff's privacy interests implicated by this search.
Knights, 334 U.S, at 119, 122 8.Ct. 587

The District of Columbia Circuit has noted thar “[t]he
protections of the Fourth Amendment are graduated
inproportion to the privacy interests affected.
Decreasing levels of intrusiveness tequire decreasing
levels of justification.” Willner v, Thorubureh, 928
F2d 1185, 1188 (D.C.Cir. 1991). 1t is setrled law
that individuals on probation, just like parolees and
other conditionally released criminal offenders, “are
not entitled to the full panoply of rights and
protections  possessed by the general public.”

(Niicude, 379 F.id at_ 833, Pra BJ of Prob. &
LParole v_Scorr §34 U.S. 357, 365, 118 S.Ct. 2014
w ——7&‘__7___‘\*_—,
141 L.Ed2d 344 (1998)). In fact, the Supreme

Court has held that individuals on conditional release
have “only ... conditional liberty properly dependent
on observances of special parole restrictions” that
extend “‘substantially beyond the ordinary restrictions
imposed by law on an individual citizen.” Morrissey
v Brewer, 408 US. 471, 478, 480, 92 S.C1 2593 33
L.Fd.2d 484 1972). These type of restrictions “are
Meant to assure that the [conditional release terms]
serve as a period of genuine rehabilitation and that
the community is not harmed by the [releasee]'s
being at large. These same goals require and justify
the exercise of supervision to assure that the
restrictions are in fact observed " Grifiin_v.
Wivconsim_483 LS. 868875, 107 S.C1 3164, 97
li:glﬁ.ji_ﬁ@‘_)_({ﬁ){%jj. Accordingly, “the Supreme
Court ... has noted that conditional releasces enjoy
severely constricted expectations of privacy relative
to the general citizenry-and that the governnient has a
far more substantiul interest in invading theijr privacy
than it does in interfering with the liberty of law-
abiding citizens™ V/V\;L/Jg/j/g,w’»]}L__E‘.‘ujiuju 834 (citing
Aol S3USat 11920, 132 SO s87,
Fersison 1 Gy of Chuardc g, 53 807, 79
IS:J?:S&X.JJ&LWLH)ngLJJBHSQZQQJx Ciriffin,

IS a87E75, 107 S O 364y,

1
2

U88 L this case, the plaintifT el A PrIvacy interest
Hrthe “detailed personal Horation obtaimable from
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a DNA sample™ Pl Oppnoat 13 In its sinplest
torm. the plintiff assers a privacy jnterest in liis
identity, Adircade, 379 F3d at 837 (2 DNA
sample taken from a probationer merely establishes a
record of the plaintiffs identity’). However, as
discussed above, the plaintiff, at least during the time
he was on probation, had a diminished expectation of
privacy. Thus, while he does have a privacy interest
in his identity, his interest does not have the same
status as that of an individual who has never been
convicted ot a qualitying offense as classified by the
DNA Act and the District of Columbia Code.
Moreover, courts have routinely held, and this Court
finds no compelling reason to deviate from these
holdings, that “lolnce a person is convicted of one of
the felonies included as g predicate offense under [the
DNA Act], his identity has become a matter of state
interest and he has fost any legitimate expectation of
privacy in the identifying information derived from
blood sampling.”  Rise . (ﬂ;g_ryl_ij‘ﬂjdﬁljj(g‘.
1560 (9th Cir.1995): Groceman v_Dep't of Justice.
39 F3d A1l 41304 (St _Cir.2004); Jones v

Meray 962 F2d 307, 30607 Lith C'

ENG6, The plaintiff provides a thoughtful and
thorough discussion of potential misuses of
DNA. For example, the plaintiff opines that
in the future a DNA sample may be able to
provide other information about an
individual, such as whether the individual
has a hereditary disease. a specific character
trait, and possibly even the individual's race.
PL's Opp'n at 14. These potential misuses,
the plaintiff contends, results in the privacy
prong of the reasonableness test weighing in
his favor, /4 Although the hypotheticals
offered by the plaintiff raise legitimate
concerns,  the Court must decjde the
constitutionality of the statutes before it
based on the purpose for which they were
designed and have been utilized, and uot on
how the plaintiff perceives the statutes might
be used in the future. As drafted, the DNA
Act limits the permissible use of DNA
samples. L2USC§ H132¢h)3) (linuiting
the use of DNA prolfiles to. juer i

veriminal justice dgencies  for lgw
enforcement  purposes”™ and tin judicil
proceedings™), Morcover, e stauie

prescribes  eriyminay penalties for e

uproper acquiisition. nse or disclosire of
DNA or of DNA sdmple resilts, 120§ ¢ s

FEERSe(e) And, should e plainnis

Iy potheses one day cote i finijon, 1he
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plaintitf  can certainly  challenge  the
improper use of these new developments jn
asubsequent actjon,

The Court's next step is to examine the public interest
prong of the totality of the circumstances test,  |n
this case, it is clear that the DNA Act and D.C.Code
S 2251 further a compelling public interest.
First, DNA profiling can link conditionally released
offenders to crimes committed while on release,
which helps to ensure that sucly individuals comply
with the requirements of the their conditional release.
Seort, 324 (LS, at 3635, 118 8.CL 2014, It s well-
settled that rates of recidivism among parolees and
probationers is high and DNA testing can deter such
individuals from engaging in further illegal conduct
knowing that they might be identified by DNA.
Scort, 524 11.S. at 365. | 18 8.Ct, 2014 Knights, 534
U.S. at 120, 122 S.Ct. 587: Clriffin, 483 U.S, at 875,
107 S.Ct. 3164: United States v. Crawtord 372 F3d
1048, 1069-70 (91l Cir.2004) (Trott, J concurring).
Moreover, in addition to helping solve crimes that
may occur in the future, DNA profiling may help
resolve past crimes and “help[ ] bring closure to
countless victims of crime who long have languished
in the knowledge that perpetrators remain at large,”
Nincade, 379 F.3d at 830, This Court agrees with
the Ninth Circuit that “the weight of these interests in
Mmonumental.” 7./

Balancing the private and public interests here, it is
clear that the public's interests*89 far outweigh the
plaintiffs interest and thus the taking of his DNA
sample does not violate the Fourth Amendment,
especially in light of the fact that the plaintiff, while
he was on probation, has a diminished expectation of
privacy. In addition, the Court notes that the actual
physical intrusion in securing a DNA sample is
minimal.  The Supreme Court concluded long ago
that ““the intrusion occasjoned by a blood test is not
sighificant, since such tests are a commonplace in
these days of periodic physical examinations and
experience with them teaches that the quantity of
blood extracted is minimal, and that for most people
the procedure involves virtually no risk. trauma, or
pain ™ Skiner, 489 TS at 625, 109 5.0t 1402
tquoting Schmerber v Culifirng, S84 LS TS AN
SpoS. 1826, 1o 1.1°d 3;_‘7'()'(’78"7(”'7(7).()0)), Morcover,
the DNA At applies only to anxrone who has been
convicled of one of the predicate offenses and there s
no - diseretion regarding who is selected for DNA
sampling, By ensuring that blood extractions will
not be ordered randomly or for illegitimate purposes.
[the DNA Act) fultills a principal purpose of the
WMt regnirement.” Rive 59 3 g 1562, This
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reason further supports the finding that scarches and
seizures conducted pursuant to the DNA Act are
reasonable,

In' conclusion, it is the Comt's view that upon
weighing the individual privacy rights of the plaintiff
against the compelling public interest as discussed
above, that the totality of the circumstances favor the
defendants' side of the totality of the circumstances
amalysis, and  therefore, the  plaintifts  Fourth
Amendment challenge to the DNA Actand D.¢ Code

§ 224151 must be rejected.

(B) Fifth Amendment Substantive Duye Process
Claim

[51 Next, the plaintiff makes a Fifth Amendment
substantive due process claim against the DNA Act
and D.C.Code § 224151, Specifically, the plaintiff
posits that as “a free citizen who has entirely paid his
debt to society, [he] objects to the tremendously
invasive and utterly suspicionless search with the
potential to reveal his most intimate genetic and
medical information.” Pl Oppnat 18. |t appears
that what the plaintift i alleging is that the DNA Act
and D.C.Code § 22-4151 violate his right “to protect
[his] genetic information from disclosure[ 1" and that
this amounts to substantive dye process violation.
PL's Oppn at 20.  The Fifth Amendment provides
that no person may “be deprived of life, liberty, or
property, without due process of law ™ U.S. Const.
amend. V. In reviewing substantive due process
claims, the Supreme Court has instructed that there
are two features to such a clajm. “First, [the Court
has] regularly observed that the Due Process Clause
specially protects those fundamental rights and
liberties which are, objectively, ‘deeply rooted in this
Nation's history and tradition,” and “implicit in the
concept of ordered liberty,” such that *neither liberty
nor justice would exist jf they were sacrificed.” ™
Washington L(7/;/(:A.L@gg~§2~[‘(§tjg; 720-21,
7 S.Ct. 2258, 138 _L.Ed.2d 772 (1997) (internal
citations omitted). Second. the Court requires “in
substantive-due-process cases 3 “carctul description’
of the asserted fundamental liberty interest.” 1/
tinternal citations omitted). Thus. the “[Fitth)
Amendment forbids (he sovernment to infiinge fon|
- Chundamental fiberty interests a1, no nuter

wWhat process is provided. nnless the intiingement s
harrowly wilored (o0 serve o compelling  state
nterest™ A7 (internal citations omitted),

Other courts that have addressed  this same
substantive (e process challenge to ihe required
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submission  of DNA samples by conditionally
released offenders have *90  declared that the
~drawing of blood by a medical professional in an
acceptable environment is not offensive to the
ordinary sense of justice, and therefore, not violative
of the Due Process Clause L;uﬁlﬁ[)_qj’(%\«fﬁ_h
281 F.Supp.2d 1129 138 (D Ariz.2003) {citing
Schinerber v _California, 384 1S, 757, 739-60, 86
S.Ct 1826, 16 1. .Fd.2d Q08 (1966)): see also Rise,
22 F3dat 1562:-63; Grocoman 1 Dep't ot Jnstice,
2002 WL 1398559, at "4 (N.D.Tex 2002 Miller -
LS Parole (ja/waﬁgiwﬁlmgﬂi(zgi@;ZQ
(D.Kan2003).  However, despite the analyses these

courts conducted, this Court concludes that a
substantive  due  process analysis s actually
unnecessary.  In (7/-(//7<L/LL-.(_:f_,j/higr“iQ,()_{Li”}_&ﬁ_,
109 S.Ct. 1805, 104 LEd2d 443 (1989) the
Supreme Court held that “[wlhere a particular
[Constitutional] Amendment provides an explicit
textual source of constitutional protection against a
particular sort of governmental behavior, that
Amendment, not the more generalized notion of
substantive due process, must be the guide for
analyzing these claims.” Alhright v, Oliver, 510 U.S.
206, 273, 114 S.Ct, 807, 127 L.Ed.2d |14 (1994)
(quoting Grakam, 490 U.S. at 395. 109 S.Ct. 1865);
see also United States v, Lauier, 520 U.S. 259, 272 .
L M7 SCL 1219 137 J.kd2d 432 (1997)
CGrdliam simply requires that if a constitutional
claim is covered by a specific constitutional
provision, such as the Fourth or Eighth Amendment,
the claim must be analyzed under the standard
appropriate to that specific provision, not under the
rubric of substantive due process.”). A substantive
due process analysis is therefore inappropriate in this
case if the plaintitf's claim is covered by the Fourth
Amendment.  Counp: of Sucrauenio v owis, §23
LS. 833, 843, 118 S.Ct. 1708, 140 L.Ed.2d 1043
(1998). Here, it is clear that the plaintiff's
constitutional challenge is “covered by” the Fourth
Amendment, As discussed above, it is without
yuestion that the taking of blood for DNA analysis is
a “search and seizure” under the Fourth Amendment,
Accordinglv, the Fourth Amendment, and not the
substanrive due process guarantees of the Fifth
Amendment, js the proper benchmark under which
the plintiff's claim must be cvaluated. The
plaintiff's  substantive  due pracess  claim must

therefore be dismissed.

(C) Fifth Amendnrent Procediral Due Process
Cliim

I The plintift also challenses the constitationalin
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of the DNA Act and D.C.Code § 22-4131 on the
ground that “[tlhe taking of Mr. Johnson's DNA
without cause. without any legitimate governmental
purpose and entirely without any mechanism or
opportunity for Mr. Johnson to object violated Mr,
Johnson's right to procedural due process.” Pl
Opp'n at 22. Here. the crux of the plaintiff's
argument is that the two statutory provisions do not
require individualized determinations, prior to the
blood sample being taken, that qualifying individuals
are “likely to recidivate via a crime with biological
evidence,” Pl’s Opp'n at 22-23. Iy addition, the
plaintiff contends that the DNA Act “has no internal
guidelines for determining if a particular individual
has actually been convicted of [a] qualifying
oftense.” /d at 23. The plaintiff opines that because
the statute is without procedural mechanisms o
challenge the government's collection of the sample.
and to petition for the destruction or return of a
sample once an individual has completed his term of
community supervision, nor do the statutes place a
limitation on the government’s use of the information
acquired from the sample, there is a high risk of
erroneous deprivation of the plaintiff's liberty interest
in his DNA. /d at24. This challenge must also be
rejected.

*91 Similar arguments have been rejected by both the
Ninth and Tenth Circuits. In Rise, the Ninth Circuit
concluded that “[tlhe extraction of blood from an
individual in a simple, medically acceptable manner,
despite the individual's lack of an opportunity to
object to the procedure, does not implicate the Duye
Process Clause.” B&;&Q‘Z;AL.L@_LSQ;(ﬁ
Moreover, the Court noted that “[blecause the only
criterion under [the DNA Act] for extracting blood is
a conwviction for a predicate offense, there would be
little of substance to contest at any provided hearing.”
Id_at 1563, Accordingly, the Ninth Circuit rejected
the plaintiffs procedural due process claims.  The
Tenth Circuit. relying on part in the Ninth Circuit's
decision in Rise, also rejected the arguments that a
plaintiff was denied procedural due process when his
blood was taken for a DNA sample.  Bojiny
Romer 101 T3d 1336, 1340-4] LI0th _Cir.1096).
Most recently, the United States District Court for the
District of Kansas, relving on Bodiny, concluded that
there was no procedural due process violation hy
requiring the plaintiffs ro submit a blood sample
pursuant to the DNA Act. .l.[‘/ﬂ/,/‘gl;_ﬂlj}),[fSupp;Z‘L‘!n;l’J

11n9-7p. Willer also noted that Teven if fihe]
Plaintifts challenge is the cnaciment of the T,
rther than the method of the blood draw. 1y

argument Liils. Whep legishton awiteets o cenerl

chrss e deniskative Process sabndies wne pincens
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requirements.” ./ at 1169,
LTUSH9T  “The fundamental requirement  of

[procedural] due process is the opportunity to be
heard "at g meaningful time and in a meaning ful

manner.” " Ve s vEridye 424 LS, 219,333,

Y0 SCL_$03. 47 LEd2d 18 (1976) (quoting

Armisriong v Van-o 380 U.S. 345, 332, 85 S.Ct,
1187, 14 1.Ed2d &2 (1965).  “Procedural dye

process rules are meant to protect persons not from
the deprivation. but from the mistaken or unjustified
deprivation of life, liberty. or property.” Carcr v,
Diphus 435 1.8, 247,259, 98 8.0t 1042, 25 L.Ed.2d
232 (1978). “[DJue process is flexible and calls for
such procedural protections as the particular situation
demands.” Morrissey, 408 US. at 481, 92 S.Ct.
2593, In resolving claims that an individuals
procedural due process rights have been violated,
three factors are considered:

First, the private interest that will be affected by the
official action: second. the risk of an erroneous
deprivation of such interest through the procedures
used, and the probable value. if any. of additional or
substitute procedural saleguards; and finally. the
Government's interest, including the function
involved and the fiscal and administrative burdens
that the additional or substitute  procedural
requirement would entail,

Mathews, 424 U.S. at 335, 96 S.Cr. 893 ™7

EN7. The defendants invite this Court to
conclude that because Congress and the
District of Columbia City Council have
passed “a law which affects a general class
of persons, those persons have received all
procedural due process-the legislative
process™ that is due to them. Def's Reply
at 9 (quoting County Line Joi Fenmmre v
ity of Graud Proivie, 839 F2d 1142 MAEL:
(3th Cir,1988)). While the defendants
accurately quote what the Fifth Circuit said.
it is clear after a carcful reading of oty
Line that it is simply not analogous to the
case at hand. Cornn: fine and virtually
cvery case adopting its logic address issues
regarding land-use regulations. See, ey
LLC v Mjami-1 Jade_Counny, Fla.,
d_ 1288, 1295 (1uth Cir2003);
kv Comt Comdin e v ( Syl New
ey, 874 F.2d 1070 CSth Cir 1989); fyr
sev Vove v e 204 Wi 2218202
(N D Fex 200y teursorily dispvissing oo ve
plamties Fith and Fonrteently Amendment

Acres,

—d
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procedural due process claims because he
was afforded all the process he was due in
the legislative process). Accordingly. this
line of cases does not persuade the Court
that the passage of (he DNA Act and
D_v(.‘.(‘odqu;ijj alone provides all the
process the plaintiftis due.

Applying the three Vi factors here, it is clear
that the plaintiffs procedural*92 due process claim
has no merit."™* This Court has already discussed at
length the applicable private and public interest in its
discussion of the plaintiff's Fourth Amendment claim.
As discussed previously, the private interest at stake
in this case is the plaintiff's right to the privacy of his
identifying information, /.e., his DNA sample and the
information derived from it. However, s this Court
discussed in its Fourth Amendment analysis, this
privacy right was significantly diminished while the
plaintiff was on probation. On the other hand. the
government has a compelling interest to ensure that
individuals who are on probation do not commit any
further crimes and to solve both past and future
crimes,  which trumped the plaintiffs diminished
privacy rights.  Thus. the only factor that warrants
additional discussion here is the risk of erroncous
deprivation,

ENS. The Court limits its analysis to the
period of time during which the plaintiff was
on probation because that is the time during
which the defendants demanded the
plaintiffs DNA sample and thus the period
when any alleged procedural due process
violations occurred. The plaintiff also
Seems to suggest that his procedural due
process rights were violated because the
statute does not provide for i right of
expungement of his DNA sample after his
probationary term expired. Pl's Opp'n at 24,
As this Court will more fully discuss below,
see infia. part 11(G). the plaintiff has no
right to expungement of his DNA sample ar
the information contained in the CODIS
Jatabase.

As 1o this remaining factor, the plaintift areues that
the DNA Act “has no internal - guidelines  for
determining if a particular individual has actualiv
been convicted of [a] qualifving offense.”  p| s
Opp'n at 23 Fhe plaindit further apines thay
because there are no procedures in place (o challenye
the wovernment's acquisition and testing ot samples,
o petition for the destriction or retm of a INA
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sample once an individual has completed  his
probation, or Iimit the government's use of the
information derived from the sample. there is a high
risk of erroneous deprivation of the plaintiff's liberty
interest in his DNA. /4 at 24 However, this Court
finds that the risk of erroneous deprivation is minimal
at best.  First, the DNA Act itself provides that a
sample can only be collected from an individual who
has been convicted of a qualifying offense. Thus, a
person will only be required to submit 2 DNA sample
if a judge or Jury has  determined, bevond o
reasenable doubt, that the individual has committed
the offense or the individual has acknowledged his
guilt by entering a guilty plea.  The procedures
associated with these Judicial  proceedings for
assessing guilt provide sufficient process to ensure
that a person s not erroneously convicted of a
predicate offense. In addition, the statute provides
that if a conviction for a predicate offense is later
overturned or reversed on appeal, the individual's
DNA information may be removed from the CODIS
database. 42 11.8.C, § 14132(d). Thus, the prospect
that an innocent individual's DNA would be
erroneously included in the CODIS database is
minimal. Moreover, should there be a question as to
the proper application of the statute's requirements,
re. ifan offense is a “qualitying offense” to warrant
the taking and processing of a DNA sample, a person
can always bring a challenge in a court of competent
jurisdiction.  Finally, the statute explicitly limits how
DNA samples can be used. Namely, the DNA
sample, once obtained, is sent to the Director of the
Federal Bureau of Investigation for analysis and
inclusion in the CODIS database. 42 US.C. N
14135b(h). And such analysis *93 is only conducted
to determine “identification information in a bodily
sample.™ 42 US.C.§ 14135b(c)?). In conclusion,
the risk of erroneous deprivation, while conceivable,
is remote. = Accordingly, the plaintiff's procedural
due process claim is without merit and therefore must

be dismissed.

IIN9. The plaintiff also contends that there is
arisk of “false matches” from the use of the
information contained in CODIS database,
thus creating a substantial risk (hat an
individual could be implicated in a crime he
did not commit. Pl Opp'nat 23-24. He
has submitted two declarations ol scientific
WHNCsses o support this theors Pls
Oppie Bxo B ddeckianon ol Grey
Phmpikian), I ¢ (declration of 1
Krine). Assuniiny the deeuracy ol the
declarations, there i o mipediment o a
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challenge being made to an alleged false
match it the government initiates action
against an individual based on an alleged
erroneous  match. Moreover, this Court
concludes that (he possibility that the
CODIS database may  produce “false
matches”  does  not outweigh  the
government's countervailing compelling
interests.

(D) Fifth Amendment Equal Protection Claim

[10] The plaintift also contends that the DNA Act
and D.C.Code § 224 151 violate the equal protection
component of the Fifth Amendment 2> because they
allegedly discriminate against him on the basis of
race. Pl's Opp'n at 25. The graveman of this claim
is that the two statutory provisions have been created
and implemented with discriminatory intent, /g
Specifically, the plaintiff contends that the provisions
have a disproportionate impact on racial minorities.
especially African Americans males, because, for
example, African American males are incarcerated at
a much higher rate than white males. /d. at 26-27.
Accordingly,  the plaintiff  opines  that g
disproportionate number of African American men
are subject to mandatory DNA testing. /d at 26-27.
Moreover, the plaintiff posits that the United States
has a long history of conducting discriminatory
criminal  investigations against  minorities  and
disregarding the privacy rights of minorities. /4 at
27.  Therefore, the plaintiff argues that because the
DNA Actand D.C.Code § 22-415] were purportediy
enacted with an intent to discriminate, his equal
protection claim must be reviewed under the “strict
scrutiny” standard of review. /d at 25.

ENIO. The equal protection component of
the Fifth Amendment is derived from the
Amendment's due process clause.
Ldmonson v_1eesvdle Concrope Co, e,
200_US. 614, 616, 111 SCL 2077, 14
LEL2d 660 (1991).

[11§The Equal Protection Clause of the Fourteenth
Amendment commands that no State shall “deny to
ANy person within its jurisdiction the equal protection
ol the laws,” which is essentiadly a direction that ol
persons simlarly sitwated should be treated alike ™
g Cleburie v O b lovon: Gl 473 (08
20039, s st RRSVNE 2 NN IR 11983
(quoting /'y or VDo ASTUUS 200 e o S L
JIR2 70 FA20 780 01982)), “1he deneral rmile iy

that Teutslation s presumed o be vulid and will be
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sustained if the classification drawn by the statute js
rationally related 10 a legitimate state interest,” Ldoat
440, 103 S.Ct_3249 However. “when a statute
classifies by race, alienage, or national origin,” courts
must apply a “strict scrutiny” standard of review, /d.
Accordingly. this Court must first determine what
fevel of review it must employ in this case.

The plaintiff argues the DNA Act and D.C.Code §
224151 must withstand the heightened standard of
review of strict scrutiny because their adoption and
implementation have been “motived by .. racially
discriminatory purpose[s].” PL's Opp'n at 30. The
plaintiff's argument in *94 this regard is meritless.
Despite the plaintiff's best effort to parse out portions
of the legislative history of D.C.Code § 22-415],
there is simply no evidence, actual or circumstantial,
that  the  District  of Columbia  Council
(“D.C.Council™) enacted D.C.Cade § 224151 with
any discriminatory intent. Moreover, the plaintiff
does not point to any evidence in the legislative
history of the DNA Act to suggest Congress had a
discriminatory motive when it adopted  the
legislation.

In addition, the plaintiff claims that discriminatory
intent can be inferred because the government should
have been aware of the historical discriminatory
impact the criminal Justice system has had on racial
and ethic minorities also has no merit. " The
plaintitfs position is similar to arguments rejected by
courts concerning whether the Federal Sentencing
Guidelines violate the Equal Protection Clause as a
result of the statistical proof that African-American's
are convicted more often of drug crimes involving
crack cocaine, while Caucasians are convicted at a
statistically higher rate for drug offenses involving
powder cocaine, which exposes them to less serious
punishment.  Courts which have addressed this issue
have routinely affirmed the differing sentences based
on the equal protection rational basis analysis, despite
the statistical disparities.  See, e Lnited States v.
Holtgn, 116 _F.3d 1536, | 34849 (D.C.Cir. 1997);
Fnited Stares v_Worson, 953 F -d 895, 897-98 (Sth
Cir. 1992), In Holion, the District of Columbia
Circuit noted that when

FNUL The plaintiff does not allege, nor can
he. that an individual on probation is part of
dsuspect class warranting “strict seratiny
review of his equal protection clain, See
Nicfitas v Ridey, 874 Supp, 1o 12
MICA09S) s fous Wy 686127
(DO i 1oy
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analvzing whether the sentencing disparity denies
constitutional equal protection. the first inquiry is
whether the mandatory crack minimums discriminate
based on race.  In order to prove that a facially
neutral statute, such as the one involyed here, violates
equal protection guarantees, a challenger must
demonstrate a racially discriminatory purpose behind
the statute.

Holton, 116 F.3d at 1548 (citing Bashingron v
Davis, 43644@29@&:’15_&;!*39_@-_{84;Ed»,ld
597 (1976)).  The court further noted that while
“[d]isparate racial impact can be probative of such
purpose, ... it is not dispositive without more.”  /d
Applying this analytical framework to this case leads
the Court to the conclusion that the plaintiff has
simply failed to produce any evidence that the
facially neutral statutes at jssue here were enacted
with a discriminatory purpose.  In fact. the only
evidence offered by the plaintiff in this regard is
proof that the overall criminal Justice  system
nationally, and specifically in the District of
Columbia, has a disparate impact on the African
American population.  And this alone is simply
insufficient to demonstrate discriminatory intent. Id
Accordingly, the plaintiff's equal protection challenge
must be rejected if there is g rational basis for the
statutes’ enactment and enforcement js predicated on

a legitimate state interest, City of Cleburne 175 U.S,

at441. 105 S.Cr, 3249,

In fact, the plaintiff has failed to even invoke the
protections provided by the Equal Protection Clause.
As noted earlier, as a predicate to evoking the
protections of the Equal Protection Clause, the
plaintiff must demonstrate that he was similarly
situated to other non-minority D.C.Code offenders
who were treated differently,  See Pleler vy Doe 437
LS. 202, 102 S.Ct 2382, 72 1 kd2d 786 (1982);
Coek v Babbin. 819 FSupp 1, 11 (D, D.LC.1993)
(citing ,(;L/Q_Q[;(;/ﬁ_'!’ﬂ!'/&illl,iz,s_<,éﬂ_i—,",f)~*, 105 8.0t
3249).  Here, the law in *95 question makes no
distinction between offenders on the basis of thejr
race.  If an offender is convicted of one of the
qualitying offenses, then, without regard to the
offender's race, he or she i required to submit o DNA
sample. Inany cvent, s already discussed at length,
the government has compelling interests in securiy
and processing DNA samples of individuals svith
qualifving convictions, /.. ensuring compliance with
conditional release requirenients, preventing future
crimes.  and solving past and  future offenses,
Clearly, the compulsory taking ot PNA samples is
rationally related to these fesitinmate state interests
Pherctore. the piaintirr's SO pratection cliim s
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be dismissed.

(E)} Ex Post Facto Clause Claim

LL2I3J4] The plaintitt further argues that the
DNA Act and D.C.Code 8 _22-4151 violare the Ex
Post Facto Clause provisions of Article I sections 9
and 10 of the Constitution because the D.C.Code
provision implementing the DNA Act was signed
after the plaintitf was convicted and sentenced in his
underlying criminal case. Pl's Opp'n at 31. *The
constitutional bar on the enactment of ex post facto
laws means that ‘[Jegislatures may not retroactively
alter the definition of crimes or increase the
punishment for criminal acts® Blair-Bey v, Quick,
151 F.3d 1()3@)_48_@@;@;:]908) {quoting Collins

v. Youngblood 497 U.S. 37,43, 110 S.Ct. 2715, 111
L.Ed.2d 30 () 990)). Thus,

[a] law implicates the Ex Post Facto Clause only if it
criminalizes conduct that was not a crime when it
was committed, increases the punishment for a crime
beyond what it was at the time the act was
committed, or deprives a person of a defense
available at the time the act was committed.

Rise, 39 F.3d at 1562 (citing Colljns, 497 U.S. at 42-
3. 110 S.CL 2715). To determine whether a statute
violates the Ex Post Facto Clause, the Court must
engage in a two step analysis."™" Smith v Dov. 338
U.S. 84,92, 123 S.Ct. [ 140 155 1.Ed.2d 164 (2003).
First, this Court must determine if the legislative
bodies, through the enactment of the DNA Act and
D.C.Code § 22-415]. intended to impose a criminal
punishment. /d If the intention was to impose a
criminal punishment, then the Ex Post Facto Clause
applies. [d However, if the legislature intended to
create a civil and non-punitive scheme, the Court
must determine whether the statute is nevertheless «
‘SO punitive either in purpose or effect as to negate
[the legislature’s] intention® to deem it “civil.” » {4

I'NI2, As g predicate to this analvsis, of
course, the Court must first determine
whether the statute in question was intended
to be applicd or s bemg  applied
retrodctively. See ¢y NSy S G 333
LS 289, 120 S.CL 2271 150 1, Fd2d 547
20015 The partics concede that the
statutes in question were intended (o have a
retrouctive affect, Jdecordingly. this Court
need not engage in (hig analssis,  Dety!
Reply at 12 ¢“plain kinuiage of the DNA
Actadls for retronctve applcation™j; Pl
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Opp'n at 31 (“The issue here is merely
whether the DNA  Act “makes  more
burdensome the punishment for a crime.” ™),

Just as courts have upheld the constitutionality of the
DNA Act under the Fourth Anmtendment, so to have
courts found that the DNA Act does not run ifoul of
the Ex Post Facto Clause, See, ¢ g, Rive, SO F 3d at
15020 Joues. 962 F.2d at 308-10; Lorited Siarey v
Reynurd__ 220 FSupp2d 1142, CLEs7-1162
(8.D.Cal.2002); Ruines, 857 A2d at 2341, The
analyses by the courts that have addressed the
question are convincing and this Court declines to

take a different position.

The plaintiff first argues that the DNA Act as
implemented in the District of Columbia by the D.C.
Council, is punitive and thus violates the Ex Post
Facto Clause. #96 p| s Oppnat32. To support this
conclusion, the plaintiff alleges that (1) the District of
Columbia statutory pravision is codified in Title 22
of the District of Columbia Code which is titled
“Criminal Offenses and Penalties;” (2) the Burcau of
Prisons and Court Services and Offender Supervision
Agency administer the program; and (3) DNA
collection is now a condition of probation. making it
part of a defendani’s sentence. /4 Moreover. the
plaintift opines that the D.C. Council, when enacting
D.C.Code § 22-4151, intended for the legislation to
be punitive in nature, /4 Finally, the plaintiff
contends that even if the statute s considered to be
civil in nature and not punitive, its effect s
sufficiently punitive to implicate the Ex Post Facto
Clause. /d at 33,

The Court begins by noting that there are two distinct
statutes in play. The first is the DNA Act passed by
Congress. F2USC § 14135 er seq.  The second is
the application of the DNA Act by the D.C. Council
to certain  “qualifying offenses” through the
enactment of D.C.Code § 22-4151.  The plaintiff's
argliment attempts to conflates the two statutes,
which were created by two separate legislative
bodies. in his effort to strengthen his argument that
the legislative intent underlying the DNA Act and the
District  of  Columbia implementing — swiure
demonstrate that DNA collection 15 intended 0 be
punitive.  This Court cannot deeept the plaintiff's
reasoning,

The congressionally enacted DNA At mandates that
the Bureau of Prisons and Court Services und
Offenders Supervision Agencey iadminister the process
of securing DNA samples  from Jualifving
tndis iduals, bse P Shons -
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Moreover., the requirement that qualifying individuals
provide. DNA samples as a condition of post-
conviction community release is also contained in the
congressionally enacted legislation, -2 USC. §
[4135¢.  Contrary to the plaintiffs position, the
DNA Act was not intended by Congress to be
punitive.  As noted by another district court:

The legislative history of the DNA Act demonstrates
that Congress did not create the Act as a means for
punishing qualifying offenders for past convictions.
Instead, Congress desired to assist Jaw enforcement
agencies to perform their basic law enforcement
function by “match{ing] DNA samples from crime
scenes where there are no suspects with the DNA of
convicted offenders.” 146 Cong. Rec. H8572-01. at
*H8575, Additionally, Congress intended to
increase the efficacy of the criminal justice system by
“eliminat [ing] the prospect that innocent individuals
w(ill] be wrongly held for crimes that they did not
commit.” Id at *H8576. Furthermore, Congress
desired to prevent violent felons from repeating their
crimes in the future. 146 Cong. Rec. S11645-02. at
*S11646 (*Statistics show that many of these violent
felons will repeat their crimes once they are back in
society”), This legislative history indicates that
Congress did not authorize blood draws under the
DNA Act to “punish” qualifying offenders.

Rewargl_gM;Sggde at 1161. This Court agrees
with this analysis. It is one thing to impose criminal
sanctions for the commission of criminal conduct
while it is quite another thing to establish
mechanisms designed to deter or detect criminal
conduct.  The former is punishment, the latter is not.
Moreover, as discussed more fully below, the DNA
Act does not have the punitive effect necessary to
implicate the Ex Post Facto Clause. Id at 1161-62;
see also Jones, 962 F.2d at 309; Rise 59 F.3d at
1562,

In his attempt to demonstrate that the D.C. Council's
enactment of the local qualifying*97  offense
component of the DNA Act was intended to be
punitive, the plaintift relies on the location of the
provision in the D.C.Code (Title 22 “Criminal
Offenses and Penalties™) and the report from the D.C.
Council on the bill. Pl Opp'n at 32 First. the
location of this provision does not, by itsclf. show
that D.C Cade § 22-0151 was intended by the D.C.
Conncil 1o be punitive in nature As noted by the
Supreme Court, “ftjhe location and Libels of a
statutory provision do not by themselves transform 4
civil remedy into a crimina one ™ Sand 338U S ar
SIS S et oy Seddvistig oty oy
Fotertiod Revenne TIVE Sd T3 5 e Cir 1997)
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(holding that “under the general rules of statutory
interpretation, the title to a statutory provision is not
part of the law itself, although it can be used to
interpret an ambiguous Statute.™),

Moreover, the plaintiffs reliance on the D.C.
Council's Committee the Judiciary Report on Bill 14-
63, entitled the DNA Sample Collection Act of 2001,
(April 24, 2001) (hereinafter *D.C, Council Report™),
does not aid his cause. The plaintitt first contends
that a statement by former Councilmember Harold
Brazil supporting an amendment to expand the
number of qualifying offenses buttress his conclusion
that D.C.Code § 22-4151 was enacted to punish
criminal defendants.  Pl's Opp'n at 32-33 (citing
D.C. Council Report at 14-15). The Court cannot
agree.  The Court does not construe the former
Councilmember's statements as reflecting his intent
to make the DNA requirement punitive. ™ But even
if that construction can be attached to the remarks,
they were merely statements by one member of the
Council, not the sentiment of the entire body and are
thus deserving of ljttle weight.  See, eg. Consminer
Product Satery Conn nv, UTE Sylvania, Ine., 347
U.S. 102, 118, 100 S.Ct. 2051, 64 J.Fd.2d 766

(1980) (“ordinarily even the contemporaneous
remarks of a single legislator who sponsors a bill are
not controlling in analyzing legislative history.”).
Moreover, the amendment to expand the number of
qualifying offenses was not adopted. D.C. Council
Report at 15. Accordingly. it appears that the
majority of the Council disagreed  with  former
Councilmember Brazil's position.

ENI3. Former Councilmember Brazil stated
that while he supported the bill. he believes
it should be expanded to include a greater
number of qualifying offenses, He noted
“these are people who are convicted of
crimes.”” D.C. Council Report at 14-15,

The plaintiff also references a portion of the Report
which reads: “[iJt is the Committec's view that the
mere possibility that someone convicted of 3 propenty
crime or low level felony may commit a more scrious
crime in the futwe is insutficient (o justify the
significant invasion of privacy at issue here.” 4/ at
6. The plaintiff opines that this statement “reveals a
clearly rewributive lewishative rationale in the 1 ¢
Council's discussion ot the appropriate extent of the
At PLS Opp'nat 32, The plamtift's yeading of this
stitement imisses the mark, When cicwing e
Reportas i shole, rather than i fragmented wections,
s clear that this statemoent reflects the Do
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Council's view that it had attempted to carefully
balance legitimate law enforcement objectives with
privacy rights in determining what offenses merited
DNA sample collection.  This effort to reach the
appropriate balance fails to demonstrate that the D.C.
Council intended D.C.Code §_ 224151 to be
punitive.  Such a reading is simply not a reasonable
interpretation of the Council's Report.  Thus, since
neither the DNA Act. nor the D.C.Code provision
implementing it in the District of Columbia were
intended to be punitive in nature, this Court must
now assess whether the statute is nonetheless 50
punitive, either in *98 purpose or effect, that the
legislative intent becomes irrelevant.

In making this second determination, the Court is
guided by seven factors enunciated by the Supreme
Court in Kennedy v Vendoza-Martine-, 372 U.S.
144, 168-69. 83 S.Ct. 554, 9 L Ed.2d 6. 1.(1963).
Specifically, the Court stated that “[a}bsent
conclusive evidence of congressional intent as to the
penal nature of a statute, these factors must be
considered in relation to the statute on its tace.” [
at 168, 83 S.Ct. 554,

Whether the sanction involves an affirmative
disability or restraint, whether it has historically been
regarded as a punishment, whether it comes into play
only on a finding of scienter, whether its operation
will promote the traditional aims of punishment-
retribution and deterrence, whether the behavior to
which it applies is already a crime, whether an
alternative purpose to which it may rationally be
connected is assignable for it, and whether it appears
excessive in relation to the alternative purpose
assigned are all relevant to the inquiry, and may often
point in differing directions.

{4_[“_@11_],_()_8;@2,_3{37“784CLV_S_S_{: Applying these factors
to both the DNA Act and the District of Columbia
statute does not call for the conclusion that these two
statutory provisions violate the Ex Post Facto Clause.

First, to assess whether the statutes invoke an
“affirmative disability™ or “restraint” the Court must
vinquire how the effects of the [statute] are felt by
those subject to it.  If the disability or restraint is
minor and indirect. its effects are unlikelv to be
punitive.™ fatton v Bomer, 356 | “3d 955, 963 (Oth
Cir 2604 tinternal quotation marks omitted).  In this
case. the DNA - Act requires individuals to submit
only one DNA samiple and requires no further action
by the individual,  therefore,  the “atfirmative
disabitity o restraing” s minunal. 12 _US 3
FHSShaap D=3 " The Director of the Burcau of
Prisons shadl collect .+ DNA saple ) cemphasis
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added): "™ see Russed/ X Gregnire 124 F 34070,
JQSA;M_S__CLHLQQ_I‘?}T) {sex offender registration
requirement enacted after plaintift's conviction held
ot to violate Fx Post Fact Clause because, mirer alia,
the restraint placed on the plaintiff to register as a
sex-offender was minimal). Second, the plaintitf
concedes that although they contend that DNA
sampling is punishment, the second factor does not
come into play in this case since there is no history of
the use of DNA sampling as punishment.  See Pl 's
Opp'n at 33 n. 26. However, as discussed below,
there is a history of using conditions of release as a
deterrent, and since DNA sampling is a condition of
release. it could be viewed as punishment. See, ¢ g,
Reynard 220 F.Supp.2d at 1162, Third, there is no
scienter component to either the DNA Act or
D.C.Code § 224151 “Fourth, conditions of
supervised release  have not historically  been
regarded as punishment, but instead as a means to
further the deterrent, protective, and rehabilitative
goals of sentencing.”  Reynard, 220 _F.Supp.2d ar
1162 (citing United Spares v _Eyter, 67 F. 11386,
1393 (9th Cir,1993)). This factor could support both
the plaintiffs and the defendants’ positions because
DNA sampling does serve as a deterrent, but was not
created for retribution.  Fifth, an individual's failure
to comply with the requirement to provide a sample
is punishable under the DNA Act as a separate
offense-a class A misdemeanor-as opposed*99 o
enhancing the sentence previously imposed for the
qualifying offense. 2 USC § [4135a(a)SHA)-
(B). In addition, the legislative history of the DNA
Act indicates that there is a non-punitive, alternative
purpose underlying its enactment-“eliminatfing] the
prospect that innocent individuals wlill] be wrongly
held for crimes they did not commit.™ 146 Cong.
Rec. H8572-01, at *H8576. Balancing these factors,
it is clear that neither the DNA Act nor D.C.Code §
224151 criminalize any conduct of the plaintitt
committed prior to the statutes’ enactment, nor do the
statutes intlict any greater punishment for such
conduct.  Rather, the Act simply, in a reasonable
fashion, creates a new regulatory system for the
maintenance of DNA samples in order to serve
various  legitimate  law  enforcement functions.
Moreover, failure to comply with this new regulatory
system provides for a penalty separate and apart from
the penalty for the underlying qualiis ing offense, ™
Accordingly, neither the DNA Act nor D.C Code §

22-4151 ottend the Fx Post Facto Clause and the

plaintilt's claim asserting this constitutional violation

must be dismissed.

ENTT Towever, the Director of the Barean
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of Prisons or an agency "may (but need not)
collect u DNA sample from™ an individual
who's DNA analysis is already contained in
the CODIS database. 42 _USC. s

ENTS. Admittedly. because submission of a
DNA sample is now a condition of release
for individuals on probation. parole. or
supervised release. failure to comply with
this condition could result in thejr release
being terminated.  However, this potential
consequence  does not  increase  the
ponishment for the commission of the
underlying offense and therefore does not
alter this Court's Ex Post Facto Clause
analysis. See. e.g., Jones, 962 F.2d at 309-

(F) Health Insurance Portability and
Accountability Act Claim

[15] The plaintiff also contends that the DNA Act
violates the Health Insurance Portability and
Accountability Act of 1996 ("HIPAA™), 42 US.C. §
§ 1320d to d-8, by “disclosing highly sensitive
medical and genetic information in which [the
plaintiff] has a strong privacy interest.”  Compl. 1
19. The HIPAA imposes requirements on the
Department of Health and Human Services, health
plans, and healthcare providers involved in the
exchange of health information to protect the
confidentiality of such information and provides for
both civil and criminal penalties for individuals who
improperly  handle  or  disclose individuaily
identifiable health information, 42USC §§ 1320d
tod-8. The defendants contend that the HIPAA does
not provide for a private right of action and therefore
this statutorily based claim cannot be maintained
because the government has not wajved jts sovereign
immunity.  Defl’s Reply at 16-17.  The plaintiff
counters that a private right of action can be implied
in the statute. Pl‘s Opp'n at 34.

In order for this Court to find that there is an implied
private right of action under the HIPAA. this Court
must determine whether Congress intended 1o create
such aright. findorsan v LS dne, 818 F2d 19,
LD CCir (987),

Like substantive federal faw itself private rights of
action to enforce federal law must be created by
Congress. The judicial task is to interpret the statute
Congress has passed to determine whether it displays
an intent 1o create not just g private right bt also a
private remedy. Stutory inten on this laner point

is determinative.  Without it. a cause of action docs
not exist and courts may not create one. no matter
how desirable that might be as a policy matter, or
how compatible with the statute,

Mevander v Sandinal, 532 LS. 275 286-87, 121
SCt 1511, 149 LLEd2d 3517 2001) (internal
citations omitted).  While only a handful of courts
have examined whether a *100 private right of action
is implied under the HIPAA. cach Court has rejected
the position.  See O Dol v Bine Cross Bine
Shicld of Wyn, 173 F.Supp.2d 1176 > (1. Wv0.2001):
Brock v._ Provident Am. s, Co., 144 F.Supp.2d 652
(IN.D.Tex.2001): Means v Indep. Lite and Aecident
Ins. Co, 963 F.Supp. 1131 (M.D.AIa.1997). Wyighy
v. _Combined lns. Co o Am, 939 F.Snpp. 336
(N.D.Miss. 1997). In fact, the most recent opinion to
address this question was written by another member
of this court. In Logun v, Dep’t of Fererans A
357 F.Supp.2d 149 (D.D.C.2004), after reviewing the
HIPAA provisions governing the disclosure of
individually identifiable health information, the court
concluded thatCongress enacted HIPAA, in part, to
address concerns about the confidentiality of health
information, particularly in the era of electronic
communication.  Section 262 of HIPAA (codified as
42 US.C. $ & 1320d 1o d-8) defines terms and
imposes requirements on the Department of Health
and Human Services ("HHS™), heaith pians, and
healthcare providers involved in the exchange of
health information. HIPAA provides for both civii
and criminal penalties to be imposed  upon
individuals who improperly handle or disciose
individually identifiable health information. 42
USC. §§ 1320d-5 to d-6. However, the law
specifically indicates that the Secretary of HHS shali
pursue the action against an alleged offender, not a
private individual.

Id__at 155, In Logan. a government employee
attempted to bring an action against the government
for allegedly disclosing individually identifiable
health information. The Lougan court concluded that
the HIPAA did not provide for a private right of
action and it thercfore did not have subject matter
uirisdiction over  the plaintit™s  HIPAA  cluim
Accordingly, the cluim was dismissed pursuan 10
Rule 12(b)i1). 4/ 55

Here, the  plaintirf challenges. prsuant 1o jhe
HIPAAL the disclosure of informatjon regarding his
DNA. Compl. ¢ 9 Assuming for the sake of
argument that the FIPAA prevents the disclosure of
this type of medical information, 1he plaintift and no
the Seerctary of THHS has iniviated this action. Al
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it is the Secretary who is empowered by the HIPAA
to do so. 42 US.C_§  1320d-5. Accordingly,
because no private right of action exists under the
FHPAA, this Court does not have subject matter
Jurisdiction over this claim and it must be dismissed.

(G) International Convention of the Elimination
of all Forms of Racial Discrimination

[16] The plaintiffs final cause of action is that the
DNA Act and D.C.Code S 22-d151 violate the
International Convention of the Elimination of all
Foarms of Racial Discrimination ("CERD"™), 660
U.N.T.S. 195, The purpose of the CERD is “to
adopt all necessary measures for speedily eliminating
ractal  discrimination in  all its forms and
manifestations, and to prevent and combat racist
doctrines and practices in  order to  promote
understanding  between races and fo build an
international community free from all forms of racial
segregation and racial discrimination....” /4 at *54.
The defendants argue that the plaintiff does not have
a private right of action under the CERD. Defts.*

Mem. at [8.

It is well-established in this Circuit that in order for a
party to assert a claim under a treaty, the treaty (or
clauses therein) must confer such a rights. “Whether
a treaty clause does create such enforcement rights is
often described as part of the larger question of
whether that clause [or treaty] is ‘self-executing.” >
*10YComm._of United States Citizens Living in
Nearagua v Reagan, 839  F.2d 929, 937
(D.C.Cir.1988).  The Circuit Court “has noted that,

in *determining whether a treaty is selt-executing’ in
the sense of its creating private enforcement rights,
‘courts look to the intent of the signatory parties as
manifested by the language of the instrument.’ * 1
(quoting Diggs v. Richardscn, 555 F.2d 848 851
(D.C.Cir. 1976)).

Only two courts have reviewed the CERD tor the
purpose of determining whether it is self-executing
and thercfore permits a private right of action, both
concluding that it did not.  Bath the United States
District Court for the District of Connecticut in
Frited Staies v Peroz, No, 103-02 iy H W 935200,
a7 D.Conn April 29, 2004) and the United
States District Court for the Southern District of New
York in Hasden v Pk, No. 00-8386, 2004 Wl
F335021 a0 7 (S.DNY. Tone P4, 2004) concluded

Page 19

claims brought pursuant to the treaty.  This Court
agrees. See International Convention on the
Elimination of All Forms of Racial Discrimination,
Dec. 21, 1965, 660 UNTS. 195 (ratified by the
United States June 24, 1994); S. Res. of Advice and
Consent to Ratification of the CERD. 103d Cong.,
140 Cong. Rec. $7634-02 (daily ed.  June 24, 1994)
(“the United States declares that the provisions of the
Convention are not self-executing. "y, see ulso S
Res. of Advice and Consent to Ratification of the
ICCPR, 102d Cong., 138 Cong. Rec. S4781, S4783
(daily ed. Apr. 2, 1992) {declaring that “the
provisions of articles | through 27 of the Covenant
are not self-executing.™). Accordingly, this Court
does not have jurisdiction to entertain claims brought
pursuant to the CERD and therefore this claim must
be dismissed.

(G) Expungement of the Plaintiff's DNA Sample
and Its Analysis

[17] The plaintiff's final argument, and one that is
discussed throughout his opposition, is that since he
has now completed his term of probation, the
supervisory function served by taking his DNA
sample no longer exists. Pl’s Opp'n at 4 (this case
“calls upon the Cowrt to decide, among other things,
the heretofore unresolved question of whether a DNA
sample collected pursuant to the DNA Act ‘may
properly be retained by the government after the
felon has finished his or her term and has paid his or
her debt to society.” ). Accordingly, the plaintiff
opines that even if he could have been required to
submit a DNA sample earlier, because he is now
“free” from government supervision, the sample
would now have to be discarded and the analysis
expunged from the CODIS database. /o

In Kincade, Judge Gould, in his concurrence, noted
that the court did not decide the issue of whether a
CODIS entry should be erased once the offender has
completed his sentence. /,’\‘.’,Z'Js'.tb./ﬁgil‘)_,fﬁi-l_i!L 841
(Gould, J., concurring).  Judge Gould commented.
however, that when this issuc is properly presented to
that court, 1t “would presumably need to weigh
socicty's benefit from retention of the DNA records
of & felon against that person's right. in a classical
sense, to privacy.” [of at 842, Judge Gould noted
that in making sich a determination the court could
arauably make use, through analogy . of finzerprints,
which “are rowtinely mainained in L enforcement

that the CEFRD wus not self-excewting and thus did liles onee wken " A7 a0 810 s However, fudoe

notereate aprivate right ol setion. Thus, hoth cons Gould iacknow fedued that “unlihe fmzerprings, DN A

conchinled that they did not hay o anthoris 1o hear stores i reveals massive amonnts of peraonal,
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private duta about that individual.. ™ i/ 4.4
Al General of Ve Jerser, Civil Action No.
MER-L-0346-04.  Deceinber 102 220 2004
(IN.J.Super. Ct. Law Div.) (Sabation, SJ.CY s the
only case this Court's researcl lias disclosed that
directly addresses the issue. There, the court
concluded that “[i}f and wlen [an individual's]
supervised release  status  ends, the individual's
privacy expectations increase and the  State’s
justifications  for maintaining the DNA profile
decline.” fd at 55. The court analogized the failure
to return an individual's DNA sample and its analysis
with the government retaining an individual's
property without a forteiture hearing being conducted
or there being a waiver of one's interest in the
property. /d. at 56. Accordingly, the New Jersey
Superior Court “engraftfed], a right of post-
conviction expungement upon the [New Jersey] DNA
Act as an appropriate measure to save the law's
constitutionality.” /d. at 56-57.

This Court cannot buy in on the couclusion reached
by the New Jersey Superior Court. At the outset, the
Court does not find the forfeiture analogy employed
by the New Jersey court persuasive.  Specifically,
this Court does not believe that a DNA sample is akin
to a right in property. The interest here is a privacy
interest in identification information. As the Ninth
Circuit recognized, a DNA sample “establishes only
a record of the defendant's identity-otherwise
personal information in which the qualified offender
can claim no right of privacy once lawfully convicted
of a qualifying offense.”  Kincude, 379 F 3d at 837.
This Court does not believe that an identification
record is similar, in any respect, to an interest in
property. Rather. to determine whether an
individual's DNA protile must be expunged after that
individual's sentence has been completed, this Court
must, as  Judge Gould posited, balance the
individual's privacy iuterest with the public's interest
in maiutaining the records,

The Court first starts this analysis witli an assessuent
of the privacy interest at stake.

Although the full measure of the constitution |
protection of the right to privacy has nut yet been
delineated, we know that it extends to two tvpes of
privacy interests: Oue is the individual interest in
avoiding disclosure of personal matters, and anotlier
is the interest ji independence in waking certain
Kinds of important decisions.™

Uinted Sigios v el Flec Corp, 638 1724
STOUSTT A Cir FOSO)Y (quoting o v Roe, 420

S 5890 S99.pn0, g~ SCU B9 S0 g o

(1977) (footnotes omitted)).  “[M]atters relating to
marriage.  procreation, contraception,  family
relationships. and child rearing and education™ fall
into the latter category. Lowi v Daviv, 421 LS. 095,
213, 90 S.CL 1SS, 47 LEd2d 405 (1976). “The
privacy interest asserted i this case falls witiin the
first category referred to in Bhulen v_Roe, the right
hiot to hiave an individual's private affairs nade public
by the government.” &c//ngﬁqm&,(ﬁﬁE.QMLL?

The analysis of the privacy interest here requires thie
Court to determine what juterest an individual whio
was convicted of a qualifying offense and who was
therefore required to submit a DNA sainple has in
that DNA sample once his sentence has been
completed. As discussed earlier, while on probation,
an individual has a substantially diminished privacy
interest. ~ As the Ninth Circuit noted in Rise, “[o]nce
a person is convicted of one of the felonies included
as predicate offenses under [the DNA Act], his
identity has become a matter of state interest and he
has lost any legitimate expectation of privacy in the
identifying  information  derived from  blood
sampling.”  Rise 59 F.3d at 1560 When an
individual completes his or her sentence for a
predicate offense, the diminished privacy*103
interest is, to some extent, reclaimed. For example,
a former offender's privacy right in his property and
person that had been lost while incarcerated or on
conditional release are restored, See, e.g, United
States v Thomus, 991 _F.2d 206, 213-14 (Sth
Cir.1993) (discussing the restoration of an ex-
offender's civil rights under Texas law). However.
that individual does not regain in full, the privacy
rights possessed by an individual who has never been
convicted of a predicate offense. For example,
despite having served their sentences,  law
enforcement officials routinely retain fingerprints of
ex-offenders and even those individuals who were
arrested but never convicted of the crime for which
they were arrested. and such fingerprints are entered
into databases routinely used to help solve botir past
and future crimes.  See Nivede 3791 3 S 1y
3. Courts have found that “under the obligations
whicli the .. Police Department has iy maingaining
the public salety and welfare .. the Police [are]
justitied and, indeed, duty-bound to compile and
retain arrest records lincluding fingerprints| of ail
persous arrested, and the exceution of that policy
does not violate [a] plaintifts izt o privacy.”
Lerschel v Dyra, 365 1 2d 17, 2 (7 Cir 1o60):
see also L nted Saiey v Selgamizer, 307 120 S 26,339
(2d_ Cir1977) {"Retannng and preservinearrest
records {incliding ligerprints] serves Hiportuy
Itictions ol pronfoting cliective faw catorcement™
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and thus expungement is not warranted): Lired
Stmes v Seasfoles 376__F Supp. 1288, 1290
ND.OKa 1970 (" There is a compelling public need
for an effective and workable criminal identitication
procedure.™). In this Circuit, expungement s
warranted only when it is proven that an arrest was
illegal."™ See Hiumties v Disirict of Columbia, No.
271924, 2000 WL 246578 (D.D.C._Feb. 18, 2000):
Sullivan v Murply, 380 FSupp. 867, 808
(D.D.C.1974). Admittedly, fingerprints and a
“genetic fingerprint™ based on DNA processing are
not identical, especially  since the amount  of
identifying information contained in DNA is much
greater P> Nevertheless, retention of fingerprints is
a generally accepted practice of law enforcement and
supports the conclusion that ex-offenders have a
reduced expectation of privacy in his or her identity
even after their sentences have been completed.

ENI6. In some instances, Jjuveniles are
entitled to  have their arrest records,
including  fingerprints expunged. See

Maner _of Clueso, 146 Misc.2d 861, 552
N.Y.S.2d g2 !NAY,anACt,IQﬂD; but see

n Imerest of Jacobs, 334 Pa.Super. 613,
483 A.2d 907 (1984),

FN17. The potential that a DNA sample may
be “mined” for data far beyond what is
necessary for the CODIS database and then
shared with private parties or other non-law
enforcement entities is curtailed by the
structure of the DNA Act. For ¢xample, as
noted earlier, information contained in the
CODIS database can only be accessed by a
small group of individuals, See 42 US.C. §
14132(b)3). Moreover, the DNA analysis
conducted on a sample is only conducted to
determine “identification information.” See
42 US.Co 8 14135h(ey2). Thus, the Act
itself protects the privacy interests of those
individuals whose samples are contained in
the  database. Moreover, if future
technology permits the type of mining of
data and analysis about which the plaintiff is
concerned and his sumple is being used in
that manner, he can at that time challenge
the new procedures and the use of his
sample as being violative of the DNA Act

A seeond example further dilustaes this pomt.  Ap
en-offenders reduced expectation ol privacy i his or
heridentity is also seen i sey offender statutes. or
evample. mdividuals who e convicted off sextril

offenses  must, despite having  completed  their
Sentences, nevertheless register with local authorities
pursuant to state and tederal sex offender registration

Statutes.  Sve. eg, D.C.Code § 22-4001 or sy
“104 These regulations require that ex-offenders
provide to local authorities certain identifying
information, j.¢., their name and addresses.  Sce, g,
D.C.Code §_ 22-4007 (registration information may
include:  name. aliases, date of birth. sex, race.
height. weight, eve color. identifying marks and
characteristics,  drivers  license number,  social
security number. home address or expected place of
residence, and any current or expected place of
employment or school attendance).  Moreover, under
sex-offender registration statutes, this identifying
information can be shared with victims, witnesses,
public and private education institutions, day care
facilities, members of the public or governmental
agencies requesting information for employment or
foster care background checks. the public at large,
and any unit of the police department, D.C.Code §

22401 1{a)(1)-(5). The constitutionality of these

statutes have been universally upheld and courts have
concluded that they do not violate an ex-offenders
right of privacy. See eg. Add ex rel MM v New
Jersev. 341 F.3d 206 (3d Cir.2003) (“We conclude
that whatever privacy interest the Registrants have in
their home addresses is substantially outweighed by
the State’s interest in expanding the reach of its
notification to protect additional members of the
public™);  Puu/ P, \;f}//‘/ncu,?_f;ﬁypﬂgiil_()
(D.N.J.2000) (same); People v, xi/u/n/z_ujg,_\l_()_ill‘l;d
413, 250 Ul Dec. 670. 739 N.E.2d 433 (2000) ¢'The
information defendant contends should not be
disclosed under the Notification Law is not within
any of these recognized areas of the right to privacy”
under the United States Constitution); cf Panl Py
Farmer, 30 F.S‘L_lgp,‘ZL}go_L325_,(&[2.1\!‘."209_()) (State
procedures for sex-offender information
“unreasonably infringe upon plaintifts’ privacy rights
and [the Court ordered] that they be redrafted to
reasonably limit disclosure to those entitled to receive

i),

Compared with the intrusion occasioned by sex
offender registries, the privacy infringement resulting
trom the retention of DNA results is much more
limited,  Here, the DNA analyses can only be shared
with avery fimited group (not the public at large), 12

se g FI32th) ), and there are criminad
penitlties for the improper dissemination ol DNA
data. 42 S0 OIS e is therefore the

Cowrt's  concluston tha althonghindividials
comvicted of a predicate offense have n enhanced
privacy interest in their dentily e mlormation atter
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the termination of their sentences. that interest is not
tatally restored (and is certamly not at the same leve)
as someone who has never been convicted of such
otfense), and is outweighed by the compelling
government interests associated with the retention of
the information,

As to the government's interests. although the need to
supervise and monitor qualifying individuals after
their conditional release drops out of the picture at
the conclusion of their sentences, the government's
interests regarding the identify of such individuals
remains  compelling. This is so because the
govermment still has a substantial interest in
identifying ex-offenders who commit new offense
and to prevent them from thereafter committing
further crimes. As already noted, the rate of
recidivism among ex-offenders is high.  Crawtord
372 F.3d at 1069-70 (Trott, J., concurring). In fact,
the Department of Justice, Bureau of Justice Statistics
reports that “[o]f the 272,11 persons released from
prisons in 15 States in 1994, an estimated 67.5%
were reairested for a felony or serious misdemeanor
within 3 years, 46.9% were reconvicted, and 25.4%
resentenced to prison for a new crime.” Department
of Justice, Bureau of Justice *105 Statistics, Criminal
Offender Staristics (Dec. 28, 2004) available w
http://'www.ojp. usdoj.gov/bjs/c rimoffhtm.  Thus,
“[tlhere is a compelling public need for an effective
and workable criminal identification procedure.”
Seusholiz. 376 F.Supp. at 1290, Such systems
further the government's continued interest in
protecting the public and solving criminal offenses
committed in the past. As the District of Columbia
Court of Appeals noted in District_of” Columbia v,
Hudson, 404 A.2d 175, 178 (D.C.1979) (en banc),
“[t]he ‘retention of arrest records is lustified by their
potential future usefulness in helping police prevent
crimes and apprehend criminals,” {4 _at 178,
Retaining DNA samples and their analyses serves the
same useful purposes.

In balancing these competing interests, the Court first
notes that the requirement that a person submit to a
DNA sample for testing is not, as discussed when the
Court addressed the plaintiffs ex post facto claim, a
punitive requirement, but rather one that serves a
proper zovernmental regulatory function.  Thus. any
ntrusion into the plaintils privacy right is not
punitive i cliect or utherwise Morcover. us
discussed above, the government has a compelling
mterest in maintaimng  this regidatory - function
through the CODIS database This Court therelore
concludes  that the  government’s interest far
outwerzhs the diminished privacy imterest held by the
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plaintift even after the completion of his sentence.
Accordingly. the government is not violating the
plaintitf's privacy interest by retaining his DNA
sample and its analysis now thar his sentences has
been completed. =18

FNI8. Even if this Court concluded that
expungement is required, it is not clear that
this Court has before it the proper defendunt
fo order that the DNA sample and ts
analysis be expunged.  As Laura Hankins,
Chief Legislative Counsel for the Public
Defenders Service noted, “the FBI, not the
District, has custody of the DNA sample.”
D.C. Council Report at 13; 42 US.C.§
14135b(b) (mandating that DNA samples be
given to the FBI for analysis).  Moreover.
the FBI, not the District of Columbia
maintains the CODIS databuse. H.RRep.
No. 106-900, at 8. And the FB| IS not a
defendant in this action. and therefore this
Court could not order the defendants before
it to provide the relief being requested.

V1. Conclusion

For the foregoing reasons, all of the plaintiffs claims
are without merit and must be dismissed.

SO ORDERED this day of 2lst day of March,
20054

ENI9. An Order consistent with the Court's
ruling accompanies this  Memorandum
Opinion,

D.D.C..2005.
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Background: Probationer convicted on two counts
of unarmed robbery brought action challenging
validity of the DNA Analysis Backlog Elimination
Act (DNA  Act) and District of Columbia's
implementing statute, after refusing to provide a
DNA sample as required by the Act. The United
States District Court for the District of Columbia,

Walton, J., 370 F.Supp.2d 79, granted defendant's

motion to dismiss. Probationer appealed.

Holdings: The Court of Appeals, Sentelle, Circuit
Judge. held that:

3(1) requiring probationer to provide DNA sample
under DNA Analysis Backlog Elimination Act was
reasonable under Fourth Amendment:

5(2) Fourth Amendment did not prohibit government
from storing probationer's genetic fingerprint n
database after period of probation ended: and

6(3) District of Columbia statute implementing DNA
Analysis Backlog Elimination Act did not violate the
Ex Post Facto Clause.

Affirmed.
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*491 Appeal from the United States District Court
for the District of Columbia (No. 04cv00448),

Timothy P OToole, Attorney, Public Defender
Service of the District of Colunibia, argued the cause
for appellant. ~ With him on the briefs was Todd A,
Cox, Attorney.

Jane M. Lyons, Assistant U.S. Attorney, argued the
cause for appellees.  Witl lier on the brief were
Kennetl 1. Wainstein. U.S, Attoruey. and Michael J,
Ry, Assistant U.S. Attorney. R, Craig Lawrence,
Assistnt ULS Attortey, entered an appearaiee.

Beforer  SENTFL L BROWN aid GRIFFITTL

Cireurt Judges,

Opiion for e Conrt filed by Circuit Judge
SENTEETESENTELL -, Cireuit Tdge

Lamae Jolimsons a0 fornier Distict of Colimnbia
probationer, appeals ttont & Disteict Court Judenient
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dismissing  his  action seeking  to  enjoin  tle
application  of the DNA Analysis  Backlog
Elimination Act of 2000 ¢'DNA Act” or “the Act™),
H2USC 38 [4135-14135e.  Johnuson argued that
the Act violated his constitutional rights under tlie
Fourth  Amendnient and violated other of s
constitutional and statutory rights. Because we
conclude that the District Court correctly held that
the Act is neither facially unconstitutional 1or
unconstitutional as applied to Jolinson, we affirar.

I

On March 27. 2001, Johnson stole two cars while
suffering from “previously untreated emotional and
mental health problems.” Shortly after his arrest,
Johnson was taken to a hospital because he was
found sitting in a puddle eating dirt.  On December
20, 2001, he was convicted in the Superior Court of
the District of Columbia on two counts of unarmed
robbery in violation of D.C.Code § 22-2801. for
*492 which he received a suspended sentence and
two years probation.

While Johnson was on probation. the Appellees-
agents from the District of Columbia Court Services
and  Offender Supervision Agency (“CSOSA™)-
demanded that Johnson provide a DNA sample tor
inclusion in the Combined DNA Index  Systein
(“CODIS™.  The CSOSA agents did not have a
warrant and did not have individualized suspicion
that Johnson had committed a crime (other than the
two counts of unarmed robbery for which he had
been convicted and placed on probation). However,
the agents claimed that Johnson was obligated under
the Act to submit his DNA for inclusion in the
CODIS database,

The Act provides that CSOSA officials “shall collect
a DNA sample from each individual under tie
supervision of the Agency who is on supervised
release, parole, or probation who is. or llas been,
comvicted of a qualifying District of Columbia
offense .7 42 US.C_§  14133h(a)2). Congress
left to the District of Coluibia the respousibility of
deterntining  whicl offenses  should  he deented
“qualifying District of Colunibia offenses.” 4/ N
FAERSbed). i tun the District destgnated forty-nie
separate crimes as “qualifving L offonses” under the
DNA-Actsincluding robbery il awjacking.  See
DLC Code § 22-4151(27), 06,

Despite the Fret that Johnson swas conn reted ol o
counts of - yualify ing offense.” he refused to
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provide a DNA sample 1o the CSOSA. A Superior
Court judge then ordered Johnson to show cause why
his probation should not be revoked because of this
refusal to comply with the DNA Act. Prior to the
probation-revocation proceeding, Johnson filed a
complaint in the United States District Court for the
District of Columbia, seeking a temporary restraining,
order (“TRO") to prevent the Appellees  from
requiring him to provide a DNA sample. Before the
District Court could rule on the TRO, the parties
proposed 1o resolve the need for emergency
injunctive relief,  The parties filed a joint motion,
under which Johnson agreed to provide a blood
sample.  The Appellees agreed to delay processing
that sample until after his claims in this action and
any subsequent appeals had been resolved.  The
District Court granted the parties’ joint motion and
denied Johnson's motion for a TRO.

Thereafter the Appellees filed a motion to dismiss
under Fed. R, Civ. P. [2(b)(1) and Fed. R, Civ. P.
12(b)6). The District Court concluded-after
“[bJalancing the private and public interests” under
the totality of the circumstances-that  because
probationers  have diminished expectations  of
privacy, Johnson did not state a viable Fourth
Amendment claim, The court aiso rejected
Johnson's claims under the Ex Post Facto Clause, the
Fifth.- Amendment, the Health Insurance Portability
and Accountability Act of 1996 (“"HIPAA™). Pub.[..
No. 104-19] 110 Stat. {936, and the International
Convention on the Elimination of all Forms of Racial
Discrimination (“CERD"). Accordingly, the court
granted the Appellees” motion in firll and dismissed
the case. This appeal ensued.

i1

Johnson raises two claims under the Fourth
Amendment. First, Johnson argues it was
unconstitutional for the CSOSA to collect his blood
while he was still on probation.  Second, Johnson
argues it is unconstitutional for the government to
retain his DNA profile and “re-search™ it in the
CODIS databuse after his probationarv term expires
(which it now has). W reject both claims.

A

lohnson's tirst clain is that collection and storage of
his DNAis unconstitutional =493 under the Fourth
Amendnient which warantees thar ihe peaple <hadl
be wecure i their persons. hotses, papers. and
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effects, against unreasonable searches and seizures
-~ InJohnson's view, the collection and storage of a
probationer's DNA “[sitrik[es] at the heart of the
Fourth Amendment's most inviolate zone," and as a
result, “these searches must always be predicated on
some measure of individualized suspicion.” Because
the Act requires every prisoner, probationer, and
parolee convicted of a “qualifying offense™ to submit
his DNA  sample  without any  showing of
individualized suspicion, Johnson argues the Act s
unconstitutional.  For the reasons set forth below, we
disagree.

[1] There is no question that the compuisory
extraction of blood for DNA profiling constitutes a
“search”  within the meaning  of the Fourth
Amendment.  See Skinner_y. Rv:_Labor Execnmos:

das'n 489 LS. 602, 616, 109 S L1402, 103
L.Ed.2d 639 (1989) (“We have long recognized that a

compelled intrusion into the body for blood to be
analyzed for alcohol content must be deemed a
Fourth  Amendment search.” (internal  quotation
marks, alteration, and citation omitted)); see also
Winston v, Lee, 470 U.S. 753, 760. 105 S.Cr._ 1611,

84 L.Ed2d 662 (1985);  Schmerber v, Calitornia
384 U.S. 757, 767-68, 86 S.Ct. 1826 16 L.Ed.2d 908
t1966). The question before us, therefore, is whether
the search was “reasonable.” See Penpsyvivania v,

Mimms, 434 U.S. 106, 108-09. 98 S.Ct. 330, 54
[.Ed.2d 331 (1977) (“The touchstone of our analysis

under the Fourth Amendment is always “‘the

reasonableness in ali the circumstances of the

particular  governmental invasion of a citizen's

personaj security.” (quoting Terrv v_Ohio, 292118,
19. 88 S.Ct. 1868, 20 ..Fd.2d 889 (1968))).

119,

Although ordinarily the reasonableness vel non of a
search depends on governmental compliance with the
Fourth’'s Amendment's Warrant Clause, see, vy,
Linited States v, 1.8 Dist (" urt, 407 LLS, 297, 315-
16, 92 S.Ct 2125, 32 LFd2d 752 (1972), the
Supreme Court has applied the “special needs”
exception to the warrant requirement to uphold the
warrantless search of a probationer's residence, soe
Giritfin v Wisconsin 483115, 868, 879-80, 107 § (',

L04. 97 112 709 (1987).  In Cirjgrin, o police
detective  contacted  Griffin's probation officer's
supervisor with information thut Griffin might have
weapons i his apartment. The supervisor, another
probation officer, and threc plainclothes policemen
went to Grittin's apartment, searched it, and found a
weapon. L/ at 87 107 S.Ct 3164 Oritfin was
arrested and charged with possession of o fireirm hy
atelon. He eventmallv: moved 1o sIppress e
evidence mncoserad diring the warrmtloss search of

<006 Thomson West No Clinm 1o Org S Govt Waorks,

App. 027




+40 F.3d 489
440 F.3d 489
(Cite as; 440 F.3d 489)

his residence. [;LLS.]Q_LLOLS;LJ;LMA;
After he was convicted, Griffin appealed.  Affirming
his conviction. the Supreme Court explained:

A State's operation of a probation system. like its
operation of a school, government office or prison. or
its supervision of a regulated industry, likewise
presents  “special  needs’  beyond normal  law
enforcement that may Justify departures from the
usual warrant and probable-cause requirements.
Probation, like incarceration. is a form of criminal
sanction imposed by a court upon an offender after
verdict, finding, or plea of guilty.... [1]t is always true
of probationers (as we have said it to be true of
parolees) that they do not enjoy the absolute liberty to
which every citizen is entitled, but only conditional
liberty properly dependent on observance of special
probation restrictions.

These restrictions are meant to assure that the
probation serves as a period of genuine rehabilitation
and that the community*494 is not harmed by the
probationer's being at large. These same goals
require and justify the exercise of supervision to
assure that the restrictions are in fact observed.

fd__at 873-75. 107 S.Ct. 3164 (internal quotation
marks, alterations. and citatjons omitted). While
Griffin may not establish that every suspicionless
search of a parolee is a constitutionally sound
“special need.” Griffin does permit the search of a
probationer based on no more than reasonable
suspicion-even where the search at issue js triggered
by a desire to obtain law enforcement information
and motivated by ordinary law enforcement purposes.
fd__at 880, 107 S.Ct. 3164, Thus, even though
Griffin does not establish the constitutionality of
suspicionless searches of probationers, it does stand
for the proposition that probationers are entitled to
fewer Fourth Amendment protections than are
ordinary citizens, and it does suggest that the special
needs exception can apply to law enforcement
searches, =51

NI Subsequent to Criftur the Court has
recognized some limits to the “special
needs™ exception in the context of law
enforcement searches,  See Lorgisonny_City
o Clurleston, 332 1S, 67,79, 121 S.Ct,
2819 L2 205 2001y oy
ladiaapolty v Fodnpond | 3L US, 32, 57
120 S0 47, 148 1 Fd2d 333 2000,
Because we conclude the statute passes
constitutional nuster ander the fotadity of
the circunistanices, we need not explore the
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somewhat unclear boundaries of the limits
on the “special needs” doctrine.

[2] Notwithstanding Griffin, Johnson argues that “u//
law enforcement searches [must] be premised on
some quantum  of individualized suspicion.”
Appelfant's Br. at 20 {emphasis in original). But the
Supreme Court has “long held that “the Fourth
Amendment imposes no irreducible requirement of
[individualized] suspicion.” ” Bd.of Educ, v Earls,
236 U.S. 822, 829 |22 S.Ct. 2559, 153 1.Fd.2d 733
(2002) (alteration in original) (quoting {'nited States
v Martinez-Fuerte, 428 1.8, 543,361, 96 S.Ct. 3074,
49 L.Ed.2d 1116 (1976)). “[In certain limited
circumstances, the Government's [interests are]
sufficiently compelling to lustify the intrusion on
privacy entailed by conducting such searches without
any measure of individualized suspicion.” Nut'l
Treasury Employees Union v, Fon Raub, 489 U.S.
656, 668, 109 S.Ct. 1384, 103 L.Ed.2d 685 (1989);

see also Skinner, 489 U.S. at 624, 109 S.Ct. 1402.

Since (riffin. the Supreme Court has on only one
occasion considered  whether  law enforcement
officials need individualized suspicion to search a
probationer. In United Stares v Knights, 334 1S,
12, 122 S.Ct. 587, 15] L.Ed.2d 497 (2001), the
Court considered the constitutionality of a probation
order that required the defendant to submit to
warrantless, suspicionless searches of his person and
residence at any time. See jd at | |4, 122 5.Ct._587.
Shortly after Knights was placed on probation for an
unrelated drug offense, someone committed an arson
targeting a Pacific Gas & Fleciric (“PG & E")
electrical transformer, Id_at 114-15, 122 S.Ct. 587,
Because prior crimes against PG & E had coincided
with Knights' court appearances, law enforcement
authorities suspected that Knights might be involved
in the arson. The police staked out Knights'
apartment and observed a suspected accomplice leave
with three cylindrical items-potential pipe bombs-
going toward a nearby waterway.  The police heard
three splashes and watched Knights® compatriot walk
back to the residence empty-handed. /J/ g 115 (22
S (o387, Shortly thereafter, the police approached
the accomplice’s vehicle and saw “a Molotov cocktail
and explosive materials, a gasoline can, and two
brass padlocks that fit the description of those
removed from the PG & E trans former vaule. ™ ld

495 Knowing  that Knights”  probation wus
conditioned  on his obligation  to  subniit o
suspicionless searches of his person uand residence,
the police pronptly searched Knights” Lome without

Sowarrant, Phey mmcovered = detonation cord.
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ammunition, liquid chemicals, instruction manuals on
chemistry and electrical cireuitry,  bolt  cutters.
tefephone pole climbing spurs, drug paraphernalia,
and a brass padlock stamped "PG & E* " [/ After
Knights was arrested and charged. he moved to
suppress the evidence. 4/ at |16, 122 S.Ct. 387.

The Court analvzed the constitutionality of the search
of Knights' apartment under a “totality-of-the
circumstances” standard rather than the “special
needs™ doctrine. Id at 117-18 122_S.Ct._387.
Balancing the invasion of Knights' interest in privacy
against the State's interest in searching his home
without a warrant supported by probable cause. the
Court explained that “Knights' status as a probationer
subject to a search condition informs both sides of
that balance.” /4 at 119, 1 S.Ct. 587. On one side
of the balance is Knights' interest in privacy:

Inherent in the very nature of probation is that
probationers do not enjoy the absolute liberty to
which every citizen is entitled. Just as other
punishments for criminal convictions curtail an
offender's freedoms, a court granting probation may
impose reasonable conditions that deprive the
offender of some freedoms enjoyed by law-abiding
citizens.

The judge who sentenced Knights to probation
determined that it was necessary to condition the
probation on Knights' acceptance of the search
provision. It was reasonable to conclude that the
search condition would further the two primary goals
of probation-rehabilitation and protecting society
from future criminal violations. The probation order
clearly expressed the search condition and Knights
was unambiguously informed of it. The probation
condition thus significantly  diminished Knights'
reasonable expectation of privacy.

/. at 119-20, 122 S.Ct, 587 (internal quotation

marks. citations, and footnotes omitted).

On the other side of the balance is the government's
mterest in keeping tabs on a probationer:

[TThe very assumption of the institution of probation
is that the probationer is more likely than the ordinary
citizen to violate the law.  The recidivism rate of
probationers is significantly higher than the weneral
crime rate. And probationers have even more of an
incentive o conceal therr criminal activities and
quickly dispose of neriminating evidence than the
ordinary eriminal because probationers are aware that
they  may  be subject 10 supervision  and Jace
revocaton of probation, und possible ncarceration ...
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The State has a dual concern with a probationer. On
the one hand is the hope that he will successfuliyv ..
be integrated back into the community. On the other
is the concern, quite Justified. that he will be more
likely to engage in criminal conduct than an ordinary
member of the community.... [The State's] interest in
apprehending violators of the criminal law, thereby
protecting potential victims of criminal enterprise,
may therefore justifiably tocus on probationers in a
way that it does not on the ordinary citizen.

Id at 120-21, 122 5.CL. 387 (internal quotation marks
and citation omitted).  Given this balance, the Court
held, the government needs “no more than reasonable
suspicion to conduct a search of [a] probationer's
house.”  [d at 121, 122 S.Ct. 587. Because the
government had reasonable suspicion that the
probationer had engaged*496 in unlawful activity,
the Court did not decide whether the government
could have relied exclusively upon the warrantless
search condition in the defendant's probation order to
conduct a suspicionless search, ld at 120 n. 6, 122
S.Ct. 587, Thus, “it remains entirely an open question
whether suspicionless searches of [probationers and
parolees] pass constitutional muster when such
searches are conducted for law enforcement
purposes.™  United States v, Kincade, 379 F.3d 815,
830 (9th Cir.2004) (en banc) (emphasis in original),
cert. denjed, 544 U S, 924, 125 S.Ct. 1638, 161
l.Ed.2d 483 (2005). However, every court of
appeals that has considered the issue has conciuded
that the DNA Act is constitutional.  See i/ at 840,

Nicholas v. Goord 430_F.3d 652 (2d Cir. 2005 );
United Stures v, Sczubelek_ 402 F3d 175 id
Jduled olales v, Sczubelok, (

Cir.2005);  Jones v, Murray, 962 F2d 302 (dth
Cir.1992); Groceman v. U'S Lep't of Iustice, 354
F.3d 411 {5th_Cir,2004) (per curiam); Cireenn v
Berge 354 F.3d 675 (7th Cir2004); U nired Stafes v,
Kimler, 335 F3d 1132 (Joth Cir 2003); Pudgen v

Donald 401 F341273 (11th Cir.2005),

[3] Today we join this  unanimous body of
authority, ™ and we conciude that the mandatory
collection  of  Johnson's DNA  sample  was
“reasonable” under  the  Fourth Amendment's
bulancing test.  On one side ol the balance, it is well
settled that probationers have fesser privacy interests
than do ordinar citizens. See Gt 4S5 1N
ST 107 S0 s Ihdy wee ulso | W vy
Clugdevtan, 332008, 0779800 15,121 5 (1t 1281,
9 1. Ed 2d 203 (2001} {emphasizmg that Crriftin
turned on “the Fact that probationers have a lesser
expectation of privacy than the public at farpe”).
Aitede, S50 AU TTO 020 S e A87 gy as
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other punishments for criminal convictions curtait an
offender’s freedoms. a court granting probation may
impose  reasonable conditions that deprive the
offender of some freedoms enjoved by law-abiding
citizens.™: xee also Leople v, Reves, 19 Cal dth 743
80 Cal.Rptr.2d 734, 968 P.2d 445, 450 (1998) ("As a
convicted felon still subject to the Department of
Corrections, a parolee has conditional freedom-
granted for the specific purpose of monitoring his
transition from inmate to free citizen.™).

N2, We note that some of these courts have
upheld the DNA Act under the “special
needs” exception to the warrant requirement,
see, e.g., Nicholas, 430 F.3d at 668; (ireen,
354_F.3d at 678-79, while others have
upheld the Act under the Fourth
Amendment's traditional “totality-of-the-
circumstances” standard, see, e.g., Padgett,
401 _F.3d at 1280: Groceman, 354 F.3d at
4i3-14. We do not preclude the possibility
that the Act could satisfy the “special needs”
analysis.

Moreover, the privacy invasion caused by a blood
test is relatively small (even when conducted on a

free citizen), See Skimer. 489 U S, at 625, 109 S.Ct.

402, Schmerber, 384 US, at 771. 86 S.Ct. 1826;
Breithaupt v Ahram, 352 U.S. 432, 435-36. 77 S.Cu
408, 1| L.Ed.2d 448 (1957). In Schmerber, the Court
upheld the warrantless extraction of a blood sample
from a motorist suspected of driving  while
intoxicated, despite his refusal to consent to the
intrusion. The Court noted that the intrusion
occasioned by a blood test is minimal because such
“tests are a commonplace in these days of periodic
physical examinations and experience with them
teaches that the quantity of blood extracted is
minimal. and that for most people the procedure
involves virtually no risk. trauma. or pain.”
Scherher, 384 US. at 771, 86.8.CL 1826 (footnote

omitted).

Sclunerher thus  confirmed society's
Judgment that blood tests do not constitute an unduly
extensive imposition on an individual's privacy and
bodily integrity™ Skiner, 489 U St 625, 109 S.Ce
P02 tternal quotation marks and citation omitted).

9T An s v Voran, the Fourth  Circuit
considered the applicability of the Stfmier line of
precedent o the collection of blood for DNA
wentificarion bank purposes. Tha crreuit held that
“Iw e we do not aceept even this sl fevel of
mtrasion for fiee persons without Foarth Aniendinent
comtratt o the sante protections do sot hokd true Tor

those lawtully contined to the custody of the state.”
962 F.2d ut 306. The Fourth Circuit went on to note
the indisputable principle that “when a suspect s
arrested upon probable cause. his identification
becomes a matter of legitimate state interest and he
can hardly claim privacy in jt.” Id.

[4] The Fourth Circuit further reasoned that courts
must  “accept  this  proposition  because the
identification of suspects is relevant not only to
solving the crime for which the suspect s arrested,
but also for maintaining a permanent record to solve
other past and future crimes.” Id. Therefore, it
cannot be denied that the unjversal practice of *
‘booking’ procedures that are followed for every
suspect arrested  for a  felony.” including
tingerprinting, ensues  without respect to the
relevance of fingerprint identification to the suspect's
particular crime. [d. As with fingerprinting, we agree
with the Fourth Circuit that “the Fourth Amendment
does not require an additional finding of
individualized suspicion before blood can be taken
from incarcerated felons for the purpose of
identifying them.” //_at 306-07. While we need not
decide whether the Fourth Amendment permits the
suspicionless collection of blood samples trom every
suspectarrested for a felony. of jd_at 306, it certainly
permits the collection of a blood sample from a
convicted felon, like Johnson, while he is still on
probation.

Arguably.  Johnson's privacy interests  differ
somewhat from those at stake in Skinner, Schmerber,
and Junes: A probationer may have stronger privacy
interests than a prisoner. and an individual may have
a stronger privacy interest in his permanent identity
than he has in the temporary toxicity of his blood,
However, we have never held that an inocent
individual has a Fourth Amendment right to expunge
the government's records of his identity. Sce
Stevenyon v_injted Stares 380 F.2d 590 (D.C.Cir,
cert. denied 389 U 963, 88 S.CL 347, 19 1T d.
373 (1967). In Se

wson, we held that an individual
has no constitutional right to the expungement of his
mugshots and fingerprints, notwithstanding the fuct
that his conviction was subsequently set uside, fif at
593.94, A fortorn a felon Like Johnson-whose
privacy interests have been diminished by his
probationary status-has no viuble objection 1o the
government's retention of his dentifving information.

On ihe other side of the balanee. the ZoverIment i
“quite justified” i taking steps (o keep tihs on ey
CONVICES. to deter recidivisig, ad o solve past and

lte crimes Avstgdae S50 0N 0 i 1w
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187 wev also Reves, 80 Cal.Rptr.2d 734, 968 P.2d at
430 ("The state has a Juty not only to assess the
efficacy of its rehabilitative efforts but to protect the
public. ‘and the importance of the latter interest
Justifies the imposition of a warrantless search
condition.” (emphasis added)).  The need to ensure
that  the communitn  “is not harmed by the
probationer’s being at large™ permits the government
“a degree of impingement upon [a probationer's]
privacy that would not be constitutional if applied to
the public at large.”  Griffin_483 11.S. at 875, 107
5.Ct 3164, Balancing Johnson's reduced privacy
interests  against the government's interests in
monitoring probationers, deterring recidivism, and
protecting the public, we hold it was reasonable for
the Appellees to collect Johnson's DNA while on

probation,

*498 B

[5} Johnson's second argument is that the Fourth
Amendment prohibits the government from storing
his “genetic fingerprint™ in the CODIS database and
“re-searching™ it after he has left the probationary
rolls (as he now has). In Johnson's view, “[o]nce
probation ends, the individual's privacy interest is
restored to the level of other citizens while the
government's penal interest disappears.”  Appellant's
Br. at 34.  Given this reshuffling of the parties’
interests, Johnson argues, the post-probation balance
makes it unreasonable to “re-search” ex-convicts'
DNA profiles.  For the reasons set forth below, we

disagree.

1

After a donor's DNA s collected under the Act, it is
analyzed “in accordance with publicly available
standards that satisty or exceed the suidelines for [the
FBI's] quality assurance program for DNA analysis.”
A2 USCoS 32y, Using *short tandem
repeat”™ ("STR™) technology, the government creates
a “genetic fingerprint™ for each donor by looking for
the presence of genic variants known as alleles at
thirteen  specific loci on DNA present in the

specimen. See Kicnde, 379 F3dat 818, A copy of

the donor's “genctic fingerprint™ is then uploaded to
the CODIS database, 1215S.C 5 | FE320a] ). which
altows govermment officials o maich a Tgenetic
lingerpring™ with its donors identity only for “law
enforcementidentification purposes.” “judicial
procecdings.” and “eriminal defense purposes,” «/ 3§

!

NS R TRY Enanthorized uses or disclosires o
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DNA information stored in (he database are
punishable by fines and imprisonment. L §
14133(c).

We conclude that accessing the records stored in the
CODIS database is not a “search™ for Fourth
Amendment purposes,  As the Supreme Court has
held, the process of matching one piece of personal
information against government records does not
implicate the Fourth Amendment. See Arizong v,
Hicks, 480 U.S. 321, 107 S.Ct. 1149, 94 1..kd.2d 347
(1987). In Hicks, a police officer found an
expensive stereo while searching an apartment under
exigent circumstances. Suspecting that the stereo
system was stolen. the otficer wrote down the serial
numbers of some of its components. The officer
then conveyed the numbers to headquarters and
confirmed a match between the serial numbers and
stereo components stolen during an armed robbery.
[d_at 323-24, 107 S.Ct, 1149, The Supreme Court
held that copying the serial numbers constituted a
“search™ (insofar as the officer moved the equipment
to see the serial numbers). but matching the copied
serial numbers against those of the stolen stereo
components did not independently implicate the

Fourth Amendment. /4 at 334-25 107 S.Ct 1149,

Johnson attempts to avoid the implications of [ficks
by arguing that the installation of a video camera
inside someone's home constitutes one “search.” and
a mew “search” occurs every time a government
official monitors the camera.  In Johnson's view,
“[tlhe harm from the government's ability o
indefinitely search and re-search fan ex-probationer's]
genetic information [is no different] than placing a
video camera in a citizen's home.” Appellant's Br. at
30. We reject the analogy.

Monitoring an in-home video camera raises Fourth
Amendment concerns where it is tantamount to
repetitive. surreptitious surveillance of a citizen's
private goings on.  (f 1mged Stuses v Koo, 168
LS. 705, 716 104 S.Cr_ 329682 | Fdd 30
(1984) (*Indiscriminate monitoring of property that
has been withdrawn from public view would present
far too serious a threat to privacy interests in the
home to escape *499 cntirely some sort of Fourth
Amendment oversight.”).  And because a video foed
is constantly updated. it implicates  the  Fourth
Amendment each time  a  government  official
MONItors 1t 1o spy on otherwise privite niatters, C
i at I3 104 SO 3006, By contrast, a relon's
DNA fingerprint is more akin to voapshol I
reveals identifving information based un 4 bload test
coditcted atasingle point m time. OF course. eyvon
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snapshots can raisc Fourth Amendment concerns,
See Mineey v Arizona, 437 U.S. 385, 389-92, 08
SO 2408, 57 L Ed.2d 290 (1978).  However. if a
snapshot is taken in conformance with the Fourth
Amendment. the government's storage and use of it
does not give rise to an independent  Fourth
Amendment claim.  See California v Ciraols, 476
LLS. 207, 213-15, 106 S.Ct. 1809, 90 L. Ed.2d 210
(1986 Do Chem Co. v, Lnited States, 476 U.S.
227,239 106 S.CL 1819, 90 | Fd.2d 226 (1986).

Accordingly, we conclude that accessing the DNA
snapshots contained in the CODIS database does not
independently implicate the Fourth Amendment.
We note that the consequences of the contrary
conclusion would be staggering: Police departments
across the country could face an intolerable burden if
every “scarch” of an ordinary fingerprint database
were subject to Fourth Amendment challenges. The
same applies to DNA fingerprints.

To be sure, genetic fingerprints differ somewhat from
their metacarpal brethren, and future technological
advances in DNA testing (coupled with possible
expansions of the DNA Act's scope) may empower
the government to conduct wide-ranging “DNA
dragnets™ that raise justifiable citations to George
Orwell.  See, eg., Kincude, 379 F.3d at 849 (Gould,
J.. concurring); id__at _873-74 (Kozinski, J.
dissenting);  Appellant's Br. at 36-40. Today,
however. the DNA Act applies only to felons, and
CODIS operates much like an  old-fashioned
fingerprint database (albeit more efficiently). As the
Supreme Court has noted:

if such dragnet-type law enforcement practices as
[Johnson] envisions should eventually occur, there
will be time enough then to determine whether
different constitutional principles may be applicable.
Insofar as [Johnson's} complaint appears to be simply
that scientific devices such as [DNA testing and
CODIS] enable[ | the police to be more effective in
detecting crime, it simply has no constitutional
tfoundation. We have never equated police
ctliciency with unconstitutionality, and we decline to
do s0 now.

Contid Staios v Koo, 160 178 276,284, N3 S.Cr
TOST, 751 Bd.2d 35 (1983) (citation onitted). We
therefore reject Johnson's clum that the Fourth
Amendment applics 10 caclt “search™ of the CODIS

dhttabise,

rJ

Johnson also challenges the government's retention of
his blood sample, which he claims might be retested
with new technologies in the future. Nothing in the
record suggests such future testing is imminent. nor
can we analyze its invasiveness until it appears. Itis
surely not uncommon that evidence of every sort
obtained by a lawful search and retained may be
useful or provide additional information in the future.
If something about some undefined future technology
raises constitutional issues, that is a problem for
another day.

We are nonetheless advertent to the Supreme Court's
teaching in Kvllo v. Liiired Stares, 533 LS. 27,021
S.Ct. 2038, 150 1..EA.2d 94 (2001). There the Court
considered whether the use of thermal imaging
technology to examine the interior of a dwelling
constitutes a “search.”  After noting that the Fourth
Amendment does not *500 “leave the homeowner at
the mercy of advancing technology-including
imaging technology that could discern all human
activity in the home,” id_at 35-36, 121 S.C. 2038,
the Court held that “[w]here ... the Government uses
a device that is not in general public use. to explore
details of the home that would previously have been
unknowable  without  physical intrusion,  the
surveillance is a ‘search’ .." 74 _at 40, |21 S.CtL.
2038.

This is not such a case. Not only is blood testing in
common use, Schmerber, 384 US. at 771, 86 S.Ct.
18206, but a “search” is completed upon the drawing
of the blood: Any future test on a stored bload
sample will not “discern [any] human activity,” nor
will it constitute a “physical intrusion.”  Neither
Kyllo nor any other decision that we have found
suggests that evidence becomes any less subject to
search, seizure, or retention simply because it might
yield additional information in the future.

Johnson next argues that the federal DNA Act and
the District of Columbia's implementation  statute
(D.C.Code § 22-415), which defines a “qualifying
District of Columbia offense] " under the federal
PNA At violate the Fx Post Facto Clauses of the
United States Constiturion. art, N RS R 113
<l 1 In Johnson's view. the legishitive Instories of
both  statutes  suggest they were enacted with
Cpunitive intent,” and it is anconstitutional to apply
the statutes retroactively to Johnson's crime, which
was cammittied on March 27, 2001, For the retsons
setforth below, we dispyree

£ 20N Thonson West. No Clamm to Orig 115, Govt, Works
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A

[6] At the outset, we note that the application of the
federal DNA Act to Johnson cannot possibly violate
the Ex Post Facto Clause. The federal statute was
enacted on December 19, 2000-more than three
months before Johnson committed felonious robbery,
and  more than one vyear before Johnson was
convicted.  Thus, the federal DNA Act does not
operate retroactively as to Johnson by its own terms.
See INS v S Cyr 533 LS. 289, 316-26, 121 S.Ct,
2270 150 Lk

1.2d 347 (200]). Accordingly, the ex
post facto issue arises (if at all) only with respect to
the District's implementation statute, which was
signed into law on June 15, 2001 (a little less than
three months after Johnson committed his crimes).

Appellees concede that the District's implementation
statute makes the DNA Act operate retroactively.
Thus, the District's implementation statute may be
unconstitutional under the Ex Post Facto Clause if it
is “‘punitive.”  As the Supreme Court has held:

If the intention of the legislature was to impose
punishment. that ends the inquiry. If, however. the
intention was to enact a regulatory scheme that is
civil and nonpunitive, we must further examine
whether the statutory scheme is so punitive either in
purpose or effect as to negate [the District's) intention
to deem it ““civil.”

Smiith v, Doe, 538 U.S. 84, 92, 123 S.Ct. [140. 155
1.Ed.2d 164 (2003) (internal quotation marks and
citations omitted). In Smith, the Court held Alaska's
sex offender registry law does not violate the Ex Post
Facto Clause, notwithstanding the fact that the
statute's registration provisions were codified in the
state's criminal code. failure to register was itself a
crime, some of the law's provisions related to
criminal administration, and the state's criminal
pleading rules required informing a defendant of the
statute's requirements.  See jo_at 95-96, | 23 8.Ct,
1140, Emphasizing the statute's anti-recidivism and
public safety provisions, the Court held the statute
was non-punitive in both purpose *501 and cffect.
We reach the same conclusion here,

3
E7IS] We first consider whether the “purpose” of
DCCode §0 2240151 was Cpunitive.” As the
Suprene Cowrt has instructed: “Whether jthe

purpose o] a statmors schame is el or crimmal is

Page 10

tirst of all a question of statutory  construction.”
Suiith. 338 ULS. at 92 123 SCt 1140 (internal
quotation marks and citation omitted). Johnson
urges us to look for the implementation statute's
“punitive intent” by construing its legislative history
“in the light most favorable to Mr. Johnson.”
Appellant's Br. at 46.  We reject Johnson's novel
canon of interpretation.  As with all questions of
statutory interpretation, “[wle consider the statute's
text and 1its structure to determine the legislative
objective™  Smurfr_$38 U.S. ar 92, 123 S.CL_114):
see also Exvon Mabil Corp. v Allapattah Servs., lne.,
==US, oo oo 125 S.Cr, 261, 2626, 162 [.Fd.2d
202 (2005). Baruhart v_Sigmon Coal Co., 534 US,
438,430, 122 S.Ct 941, 151 1.Fd.2d 908 (2002).

Nothing in the text or structure of the District's
implementation  statute suggests its purpose was
“punitive”-the law simply defines the offenses
subject to DNA collection under the federal Act. See
D.C.Code § 22-415] (requiring forty-nine categories
of ex-convicts to donate DNA to CODIS, but adding
no substantive requirements-punitive or otherwise-to
the federal DNA Act's requirements).  Given the
definitional nature of the implementation statute. it
can be understood only as a policy Jjudgment by the
District's elected officials regarding which offenses

-are serious enough to warrant coverage by the federal

DNA Act. As the Supreme Court has held. such
policy judgments are “an incident of the State's
power to protect the health and safety of its citizens,”
and they should be construed “as evidencing an intent
to exercise that regulatory power, and not a purpose
to add to the punishment.” Flemming v, Nestor, 363
U.S. 603, 616, 80 S.Ct. 1367, 4 [.kd.2d 1433 (1960).
Relying on Flenuming. the Court rejected an Ex Post
Facto challenge to an Alaska statute that retroactively
forced sex offenders to provide the state with
identifying information (including mugshots and
fingerprints), which the state stored in a massive
database. Smirh, 338 LIS, at 8991, 123 S.CL 1140,
The Court emphasized that “even if the objective of
the [sex offender registration statute] is consistent
with the purposes of the Alaska criminal justice
system, the State's pursuit of it in a regulatory scheme
does not make the objective punitive.” // at 94, 123
SO o Lited States v One_tssoriment of
89 Firearms, 165 U.S. 350 304, 104 S.CL 1099, 79
LE2d 361 (1980 tupholding a statute requiring
torfetture of unlicensed firearms against a double

jeopardy challenge because “[Kfeeping potentially

dangerous weapons out of the hands of unlicensed
dealers is o goal pliinly  more remedial  dun

punitive™)
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Similarly here. the District's implementation statute
stmply carried out part of the state's power to protect
the health and safety of its citizens by keeping track
of (and deterring future crimes by) ex-convicts,
Despite the fact that the statutc is codified in the
District's criminal code, it did not create new
punishments or increase extant punishments.  The
statute did create a new obligation for ex-convicts to
donate their DNA to the CODIS database: however,
a minimally invasive blood test, Skinner, 489 U S, at
025, 109 S.Cr._1402, is no more of a “punishment”
than forcing convicted sex offenders to disclose their
identitics  or confiscating unlicensed  firearms.
Moreover, the Supreme Court has held that the
revocation of probation (which was the threatened
sanction that prompted Johnson's motion for a TRO)
does not constitute a “punishment™ for *502 purposes
of the Ex Post Facto Clause. See Johnson v. United
Srates, 529 US. 694, 700-01, 120 S.Ct. 1795, 146
L.Ed.2d 727 (2000). Therefore, the “purpose” of the
statute was non-punitive.

C

9] We next consider whether the “effect” of
D.C.Code § 22-115] is “punitive.” notwithstanding
its non-punitive “purpose.”  As the Supreme Court
has instructed, our inquiry into the effects of the
District's implementation statute should be guided by
seven factors, which are “neither exhaustive nor
dispositive.” 89 Fircarns, 465 U.S. at 365 n. 7. 104
5.Ct. 1099 (internal quotation marks and citation
omitted). Specifically, we must consider:

[wlhether the sanction involves an affirmative
disability or restraint, whether it has historically been
regarded as a punishment, whether it comes into play
only on a finding of scienrer. whether its operation
will promote the traditional aims of punishment-
retribution and deterrence, whether the behavior to
which it applies is already a crime. whether an
alternative purpose o which it may rationally be
connected is assignable for it, and whether it appears
excessive in relation to the alternative purpose

assigned.

s Mepdoz Marnes, 372 US, LHL [68-
69, 83 801 554, 9] L 2d 644 (1963) (footnotes
omitted).  In Johnson's view, a mandatory DNA test
constitutes “an affirmative disabitity or restraint,”
which is “excessive i relation o [uny] alternative
purpose”™ that can be assiened to it. Yet HBAM, we

A v

disagree,

A Blood test ditters mivhtily fromy ~an affirmatiy ¢

Page | |

disability or restraint.” Like a sex-offender registry,
the DNA Act “imposes no physical restraint, and so
does not resemble the punishment of imprisonment.
which is the paradigmatic affirmative disability or
restraint.” Sprri, 338 LS at 100, 123 S.Cr 1 140:
see also [d_at 99-101, 123 S.Ce 1140 (requiring sex
offenders to disclose their identities does not
constitute an affirmative disability or restraint);

Elemming, 363 LS. _at_617, 80 S.Ci 1367
{eliminating deportees' Social Security benefits does
not constitute an affirmative disability or restraint):
Hudson y_Unired Stares, 522 U8, 93, 104, 118 S.Ct
488, 139 1.Fd.2d 430 (1997) (debarring an individual
from an entire occupation does not constitute an
affirmative disability or restraint).  The collection
and retention of a felon's fingerprints (genetic or
otherwise) is far less of an impingement on his liberty
than a permanent employment ban or the mandatory
disclosure of a sex offender's identity. Ct
Breithaupt, 352 .S at 435-38, 77 S.Ct. 408 (holding
an involuntary blood test does not implicate an
individual's liberty interests). Accordingly, the DNA
Act does not impose an “affirmative disability or

restraint.”

[10] Finally, Johnson argues that the statutes are
“excessive in relation to [any] alternative purpose”
that might be assigned to them. However, as the
District Court correctly pointed out, the statutory text
suggests the DNA Act was enacted, in part, to
facilitate DNA-based exonerations. See A2 USC. §
L4132(b)(3)(C) (allowing the use and disclosure of
CODIS records for “criminal defense purposes”).
The statutory means for accomplishing  this
“alternative purpose” need not be narrowly tailored:
As the Supreme Court has instructed, “[a] statute is
not deemed punitive simply because it lacks a close
or perfect fit with the nonpunitive aims it seeks to
3S.CL 1140,
Instead, Johnson must show that the Act's non-
punitive, alternative purpose is a “sham or mere
pretext.” /,/ (internal quotation marks und citation
omitted).  Nothing in the record or the parties’ bricts
suggests anything of the sort. - Accordingly, the DNA
Act's sanction *503 is not “excessive in relation to
{its] alternative purpose.™

Insum, the DNA  Act and  the  District's
implementation statute  are “punitive™ in neither
purpose nor cffect. Accordingly, we hold the
dismissal of Johnson's ex post facto claim was

proper.

v
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We have considered Johnson's other arguments-
which include claims under the Due Process and
“equal protection” Clauses of the Fifth Amendment,
as well as HIPAA and the CERD-and conclude that
they are without merit and do not warrant separate
discussion.  For the reasons set forth above, the
Jjudgment of the District Court is

Affirmed

C.AD.C..2006.
Johnson v. Quander
440 F.3d 489
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STATE OF VERMONT RMONT DIbTR CT,COL RT

CHITTENDEN COUNTY, ss.

APW 24 7006
STATE OF VERMONT o
§ -

MARK WATKINS DOCKET NO. 6805-12-04 CnCr
DENNIS BARBOUR DOCKET NO. 3044-06-04 CnCr
TRAVIS LAMBERTON DOCKET NO. 0574-02-04 CnCr
MICHAEL LEWIS DOCKET NO. 6174-11-04 CpCr
STEVE MARTIN DOCKET NO. 1866-04-99 CnCr
RAYMOND ST.PETER DOCKET NO. 1339-03-01 CnCr
JOEY THIBAULT DOCKET NO. 6611-12-04 CnCr
RICHARD WASHINGTON DOCKET NO. 5593-10-04 CnCr
JOSEPH WILLIAMS DOCKET NO. 2345-05-99 CnCr

DECISION AND ORDER

This matter is before the Court on the defendants’ motion to dismiss the State's
motion to order the defendants to provide DNA samples. The defendants are represented
by Rory Malone, Esq. The State of Vermont is represented by Assistant Attorney
felonies such as false pretenses, dvving while intoxicated (8"), possession of marijuana,
conspiracy to deliver, aiding in the commission of a felony, and violation of abuse
prevention order (2nd).

The statutory provisions challenged by the defendants read:

(a) The following persons shall submit a DNA saniple.

(1) every person convicted in a court in this State ot a
designated crime on or after the effective date of this
subchapter; and

(2) every person who was convietad i a court in this state of

1
}
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a designated erime prior to the cffective date of this
subchapter and, after the effective date of this subchapter. is:
(A) In the custody of the commissioner of
corrections pursuant o 28 V.S AL § 701
(B) on parole {or a designated crime;
(C) scrving a supervised community seatence
for a designated crime; and
(D) on probation for a designated crime.

20 V.S.A. § 1933 (emphasis addud).

‘Designated crime’ means anv of the following offenses:
(A) a felony;
(B) an attempt to commit any offense listed ip this
subdivision; or '
[ (C) any other offense, if, as part of a plea agreement in an
" action in which the original charge was a crime listed in this
subdivision and probable cause was found by the court, there
1s a requirement that the defendant submit a DNA sample lo
the DNA data bank.

LT A TN Al o

20 V.S AL §1932(12).
“[Clurrently all fifty states and the federal government, see 42 U.S.C. §§

[4131-34, have some type of DNA collection statute that requires some or all convicted

o -7 felons to subimit a tissue sample,either blood, saliva or other tissue, for DNA profile

analysis and storage in a DNA data bank.” See State v. Raines, 857 A.2d 19, 23 (Md.
2004),

In the instant case, the defendants argue that the Vermont statute requiring all
persens convicted of felopies o submit DNA samples is unconstitutional under the Fourth
Amendment of the United States Copstitution and under Article 11 of the Vermont

Constitution. .
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L. Jurisdiction

The State argues that the defendants may not bring their constitutional challenge
m a § 1935 hearing because the slatute grants a person refusing to provide a sample “a
hearing by the court, limited in scope solely to the issues described in subsection (¢) of
this section.” 20 V.S.A. § 1935(b). Section (c) and (d) require the court to determine
whether the person who refused to submit a DNA sample is or is not required to submit a
sample under § 1933. The defendants are clearly within the group of people referenced in
the amended § 1933. However, if the amended statute is not constitutional, the

defendants will not be required to submit DNA samples. Therefore, this court has

jurisdiction to perform the constitutional analysis which will determine whether the

above-named defendants are required to submit DNA samples.

2. The Fourtli Amendment

The Maryland Supreme Court observed that every appellate court but onc has

upheld the DNA collection statute at issue before it. See Srate v. Raines, 857 A.2d 19,

25-27 (Md. 2004) (citing Roe v. Marcotte, 193 F.3d 72, 76-82 (Qd Cir. 1999) (upholding
a Connecticut DNA collection law); Jones v. Mwmy, 962 F.2d 302, 305-08 (4th Cir)
(upholding a Virginia DNA collection law), cert. denied, 506 11.S. 977, 113 S.Ct. 472,
121 L.EEd.2d 378 (1992); Groceman v. United States Dep't of Justice, 354 F.3d 411, 413-
P4 (5th Cir. 2004) (per curiam) (upholding the {ederal DNA collection law); Velasquez v
Woads, 329 F.3d 420, 421 (Sth Cir. 2003 (per curiam)(upholding the Texas DNA
colleetien bawiy Green v Berge, 254 F.3d 675, 67779 (Tth Cir 20043 fupliolding the

3
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Wisconsin DNA coflection law); Rise v. Orcgon, 59 F.3d 1556, 1559-62 (9th Cir. 1595%)
{upholding the Oregon DNA collection law prior to the Supreme Court cases in Edinonid
and /ferguson and the Ninth Circuit's Kincade opinion, which, although it impliedly
overruled Rise, subsequerntly was vacated by the Ninth Circult, that, as stated previously,
has yet to render a decision on rehearing en banc), cerr. denied, 517 U.S. 1160, 116 3.Ct
1554, 134 L.Ed.2d 656 (1996); Unuited States v. Kimler, 335 F.3d 1132, 1146 (10th Cur.
2003) (upholding the federal DNA collection law), cerr. denied, 5S40 U.S. 1083, 124 S.Ct.
945, 157 L.Ed.2d 759 (2003); Shaffer v. Suffle, 143 F3d 1180, 1181-82 (10th Cir. 1998)
(upholding the Oklahoma DNA collection law); Scilicher v. Peters, 103 F.3d 940, 943
(10th Cir, 1996) (upbolding thé Kansas DNA collection law); Boling v. Romer, 101 F.3d
13306, 1339-40 (10th Cir. 1996) (upholding the Colorado DINA collection law); /n tlie
Muatter of the Appeal in Maricopa Juvenile Action Nos: JV-512600 and J¥-512797, 187

Ariz. 419, 930 P 2d 496, 500-01 (1996); Alfaro v. Terhune, 98 Cal. App.4th 492, 505 06,

120 Cal.Rpir.2d 197 (Cal. App.2002), cert. denied, 537 U.S. 1136, 123 S.Ct. 922, 154

L.Ed.2d 828 (2003); People v. Calalian, 272 1. App.3d 293, 208 IIlI.Dec, 53-72; 64; \' E2d
588, 591-92 (1995); State v. Martinez, 276 Kan. 527. 78 P.3d 769, 773-76 (2003); Landry
v. Attorney General, 429 Mass. 336, 709 N.E.2d 1085, 1091-92 (1999}, Gaines v. Stuie,
116 Nev, 359,998 P.2d 166, 171-73 (2000), cert. denied, 531 U.S. 856, 121 S.Ct. 138,
148 L.Ed.2d 90 (2000); Cooper v. Gammaon, 943 S'W.2d 699, 704.05 (Mo App.1997);
State v. Steele, 155 Ohio App.3d 659, 302 NE.2d 1127, 1132-37 (2003); State ex rel

Jiventle Dep't v, Orozco, 129 Ov App. 143, 873 P.2d 432, 435-36 (1994, Dial v b uiating,

4
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T33A2d 1,67 (PaCmwith 1999, [nre DL C 124 S W.Ad 354, 363-68
{Tex App.2003Y; Johnson v, Commonwealth 259 Va, 654, 529 S E 2d 769, 77 (Va),
cort dended, SITUS 981,121 S.Ct. 432, 148 L Ed.2d 439 (2000); State v. Qlivas, 122
Wash.2d 73, 856 P.2d 1076, 1080-86 (1993); Doles v. State, 994 P.2d 31 5, 315-19 (Wyo.
1999); see also, some federa) district courts which have upheld statc DNA collection
laws, Padgert v. Ferrero, 294 F. Supp.2d 1338, 1342-44 (N.D.Ga.2003) (upholding the
Georgia DNA collection law), Kruger v. Ericlson, 875 F. Supp.. 583, 588-49
(D.Minn.1995) (upholding the Minnesota DNA collection law)). Since the Ruines
decision was issued, the Ninth Circuit has reversed the Kincade panel, upholding the
DINA collection statute. See United States v. Kincade, 379 F.3d 813 (9" Cir. 2004) (en
banc), reversing United States v Kinrade, 345 F.3d 1095 (9" Cir. 2003)
The Maryland Supreme Court concluded:
In light of the overwhelming precedent upholding the consntut]onahty of
DNA collection statutes and the reasonableness of such searches, and upon
-.our own independent assessment, we hold that the  Maryland DNA
Collection Act does not violate thc Fourth Amendment and that fhe Aciin =~~~
the casc sub judice 15 constitutional. As we hold that the Act and the buccal
swab conducted under it were reasonable under the Fourth Amendment, we
need not address whether the Act falls into the special iieeds cmepnon to
the Fourth Amcendiment.
See Raines, 857 A.2d at 27.

In the absence of any contiary precedent, this court also holds that requiring JINA

suraples from all convicted felons does not violate the Fourth Amendment of the federal

censtitution However, a separate analysis is requircd under the Vermont Constitution.
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3. Special-Needs Doctrine

There are two main approaches which have been used to test the constututionality
ot wamrantless and non-individuahzed seizurcs of DNA from people who are convicted
and incarcerated or under the supervision o{ corrections. The (irst Is the balancing |
approach used i Jones v. Murray, 962 F.2d 302, 306 4" Cir. 1‘992) The second 1s the
special needs analysis employed in Srare v. Olivas, 356 P.2d 1076, 1056 (Wash. 1999)
The Second Circuit has utilized the special needs test in the DNA data bank context. See
Nicholas v. Goord, 430 F.3d 652 (2d Cir. 2005). The Vermont Supreme Court has also
apphed the special needs analysis to a different type of immate search in the prison
context, See vStaZe v. Berard, 154 V1. 306 (1990). One author explained the special needs
doctrne as developed by the United States Supremie Court under the Fourth Anmendment

The "special nceds" doctrine can be labeled as the established framework
used by the Supreme Court to analyze suspicionless searches. . . ."Special
needs" cases involve searches whose primary purpose is not to detect
evidence of ordinary criminal wrongdoing, but rather to address some need
"beyond the normal need for law enforcement." For example, under the
“special needs™ doctriiie, the Supreme Court hasuphetd-random,
suspicionless, drug testing of public school students who participate in
extracwmicular activitics because the results are not turned over to any law
enforcement agency. The Supreme Court has also upheld suspicionless drug
testing of certain U.S. Custorus officials because the "results may not be
used [against the employce] in a crinuinal prosecution." The Supreme Court,
however, has never approved a suspicioness search regime designed (o
pursue normel, ordinary law enforccment objectives; this is the
paradigmatic category of sea;ches that are intolerable under the "special
necds" doctrine. Stated differently, no programmatic suspicionlcss search is
reasonable under the Fourth Amendment unless its purpose is "divorced
from the State's general interest in law enforcement.” This lhmitation on the
"special needs” exception ts derived from the Framers' historic mistrust of
placipy excessive power m the hands of law enforcemient. Accordingly. any
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effort via a search to obtain information 1elated to a possible crime that the
searched individual may have committed or may commit in the futurc does
not fall within the extremely limited "special needs” exception to the
warrant-and-probable cause rcquirement of the Fourth Amendment.
Comment, United States v. Kincade and the Constitutionaliry of the Federal DNA Act
Wiy We'll Need a New Pair of Genes of Wear Down the Slippery Slope, 79 St. John's T
Rev. 769, 806-808 (2005) (emphasis added).
4. Purpose of the Vermont data bank statute
In order to perform the special needs analysis, the court must first examine the
statute’s objective. It is the statute's immediate rather than ultimate objective that is

relevant. See Ferguson v. City of Charleston, 532 U.S. 67, 82-833 (2001). The Vermon:

legislature laid out 1ts policy objective in the preface to the statute:

[t is the policy of this state to assist federal, state and local criminal justice
and law enforcement agencies in the identification, detection or exclusion

of individuals who are subjects of the investigation or prosecution of violent
cimes. Identification, detection and exclusion may be facilitated by the
DNA analysis of biological evidence left by the perpetrator of a violent
coime and recovered from the crime scene. The DNA analy51s of blologlca

evidence can also be used to 1dent1fy missmg Persotis.

20 V.S AL § 193],

The DNA data bank statute’s primary purpose is to facilitate the ident fication,
detection and exclusion of persons suspected of committing violent crimes. The
secondary purpose 1§ identification of missing pméons.

Unlike the search of inmate cells, where the purpose was to maintain the security

of the prison, see State v. Berard, 154 Vi 306 (1990), the collection of DNA samples
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rew all convicted felons in Venmont is “not morivated by concerns for inmate safety and
health, institutional order, or discipline that have usually supported a special-needs
exception m the prison context.” Sec Nicholas v. Goord, 430 F 3d 652, 667 (2d Cir
2003 In contrast, the purposes articulated in the chailenged Venmont data bank statute
are to (1) aid law enforcement in solving past and future crimes, and (2) help identily

MISSINg persons.

Vermont has adopted the special needs test stated by Justice Blackmun in his

concwrring opinion in New Jersey v. T.L.0., 469 U.S. 325 (1985). See Stare v. Berard,

4 M Nt

154Vt 306,310-11 (1990):

Whatcver the evolving federal standard, when interpreting Article Eleven,
this Court will “abandon the warrant and probable-cause requirements,
which constitute the standard of reasonableness for a government scarch
that the Framers established, ‘[o]nly in those exceptional circumstances in
i which special needs, beyond the normal need for law enforcement, make
the warrant and probable-cause requirement impracticable: " Q' Connor v.
Ortega, 480 U.S. 709, 741, 107 S.Ct. 1492, 1511, 94 L.Ed.2d 714 (1987)
(Blackmun, J., dissenting and quoting New Jersey v. T.L.O., 469 U.S. 325,
351,105 8.Ct. 733, 748, 83 L.Ed.2d 720 (1985) (opinion concurring in
~ judgmen)); see State v. Record, 150 VE 84,97, S48 A 24422, 430 (1 988y
(Hill, J., dissenting).

N
i
|
i

Berard, 154 Vt. at 310.

The next question 1s whether the DNA data bank statute serves a “special need” as
defined by Vermont law. Venmont's statute clearly serves a purpose related to law
anforcement. Somie courts draw a distinction between "informaton-seelking" searches
and serzure vegimes aimed at "detect(ing] cvidence of evdinary crininal wiongdain .
sue Goord, 430 F3d at 668, ciung Jilinods v Lidster, 540 U S, 419, 423424 (206041), and

g

App. 043




e T e et

S

~intoxicated. It is crimes against persons where DNA identification and exclusion is most

have distinguished the building of a DNA data bank [rom ordinary law enforcement
activities undertaken for the investigation of a-specific crime. Sec Goord, 430 F.3d at 669
(citing Green v. Berge, 354 F.3d 675, 678 (7th Cir. 2004Y).

The main lepislative purpose of the Vermont data bank statute is 1o aid in the
identification and detection of viclent criminals. There is no meaningful distinection
between aiding in the identification and detection of persons who commit violent crimcs
and normal‘law enforcement activities, which involve identifying and detecting those
responsible for violent crimes.

Like other states, Vermont has a governmental interest in obtaining idenufying
information from convicted offenders and keeping a record of such information. A DNA
data bank of all convicted felons advances that interest, but here there is a question of
“fit.” Identity is never at issue in the type of crimes in which the above-named

defendants were convicted, that is false pretenses, drug possession, or driving while

relevant, 1ot the non-contact crimes mvolving possession, intoxication or larceny.

Even if Vermont's DNA statute did serve a special need apart from usual law
enforcement, which it does not appear to do, the next step is to weigh the special need for
a DNA data bapk against the reasonable expectation of privacy protected by Article 11 of
the Vermom Constitution.

S. Article 11 of the Vermont Constitution

The Vermont Constitution states:
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That the pecple have a right to hold themselves, their houses, Dapers, and
possessions, free from search or seizure; and therefore warrants, without
ouath or affirmation first made. affording sufficient foundation for them, and
whereby by any officer or messenger may be commanded or required to
search suspected places, or to seize any person or persons, hig, her or their
property, not particularly described, are contrary to that right, and ought 1ot
to be granted.

Vi, Const. ch. I, art. 11,

“[O]ur Article 11 jurisprudence has diverged from the United States Supreme
Court's analysis of the Fourth Amendment.” See State v. Welch, 160 Vt. 70, 76 (1992),
citng State v. Berard, 154 Vt. 306, 310 (1990) (federal law “tends to derogate the central
role of the judiciary in Article Eleven jurisprudence”) and State v. Wood, 148 V't 479,
487 (1987) (in focusing away from judicial review and curtathing scope of protected right
to be free {from unlawful governmental conduct, federal test is incompatible with Artcle
11). “Although warrantless searches are sometimes permitted under Article | I, these
exceptions must be ‘jealously and carefully drawn.’ " State v. Savva, 159 Vi, 75, 85

(1991), citing State v. Jewett, 148 V1. 324, 328 (1986).

Article 11 offers free-standing protection from unreasonable searches and
seizures in Vermont.” See Stute v. Suvva, No. 90-035, slip ap. at 10 (Vi
Oct. 25, 1991); State v. Berard, 154 Vt. 306, 309, 576 A.2d 118, 120
(1990). In interpreting Article 11, we have adopted the test suggested by
Justice Blackmun in his concurring opinion in New Jersey v. 7. L. O. 469
U.S. 325,351,105 S.Ct. 733, 747, 83 L.Ed 2d 720 (1985), and will abandon
the warrant and probable-causc requirement “[o]nly in those exceptional
circumstances in whicl special needs, beyond the normal need for law
enforeament, make the warrant and probable cause requircment
impracticable.” Berard, 154 Vt at 310-11, 576 A.2d at 120-21.

State v. Richardson, 158 V't 635, 635-636 (1992) (emphasts added).
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[Flocus must be on the obicctive reasonableness of one's privacy interest . .

- This focus is consistent with our prior case law on Article 1L, m which we

have emphasized that the core value of privacy is the quintessence of

Article 11, and that we must determine in such cases whether those persons

searched have a reasonable expectation of privacy in the affairs or

possessions intruded upon.
State v. Merris, 165Vt 111,120 {1436).

“Artcle 11 protects the people of the state ‘from unreasonable, warvantless
governmental intrusion into affairs which they choose to keep private.” See State v.
Kirchoff, 156 Vt. 1, 10 (1991) (quoting Stare v. Zaccaro, 154 Vt, 83, 91 (1990). “In
detcrmining whether persons have a privacy interest in any given area or activity, we
examine both private subjective expectations and general social norms ” See Aorris, 165
Vit at 115,

Article 11 has been held to apply to prison inmates. See Berard, 154 Vt. at

311-312. The Vermont Supreme Court “share[s] the concerns expressed by Justice

Stevens in his dissent to Fudson v. Pabmer that ‘[d]eprivin immates of any residuum of
i g

| privacy or possessory rights isin factplainly contrary 1o instifiitional goals 77, at s

citing Hudson v. Palmer, 468 U.S. 51 7,552 (1984). In contrast with Berard, where the
“reasonableness of a warrantless and random search of a prisoner's cell hinges on a
balancing of the governmental inter=st in the secunty of its pnisons against the privacy
und possessory interests of the prisoner,” Berard, 154 Vt. at 317. DNA collection has
nothing to do with the security of Vermont’s DIIsons.

Article TT protects persons “irom unreasopable, warrantless governmental
mtrusions mto affuirs which thev choose to Reep private.” State v Zuccare,
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ISTVER3,91,574 AZd 1256, 1261 (1990) The first and {oremost line of

protection s the warrant requirement. Requiring advance judicial approval

before subjecting persons to police searches represents a balance in which

an individual's privacy intcrest outweighs the burdens on law enforcement

In obtaining a warrant. Savva, 159 Vt. at 85-86, 616 A.2d at 780. Thus,

absent exceptional circumistances, the govenument's decision to invade a

person's privacy must be madc by a neutral judicial officer rather than (he

police. /d. at 85, 616 A 2d at 779,

State v. Morris, 165 Vi 111, 115 (1996).

The Vermont Supreme Couwrt has recently limited the use of another type of
“special need,” the community caretaking doctrine. See Srate v. Jestice, 2004 VT 65, 177
Vit 513,516, “A police officer acting under the community caretaling doctrine must
have 'spceific and articulable facts' that led him to reasonably believe the defendant was
in need of assistance.” Id. at § 10 (ciiations omitted) (emphasis added). The “seizure was
not justified by suspicion of criminal wrongdoing or community caretaking” because
“[n]o cvidence suggested that cither person in the car was in any sort of trouble when the
officer arrived on the scene.” Id. at §§ 10-11.

In the Jestice case, the Vémiont Suprene Court demonsnated agairrthat-the -
warrant and probable cause requircment of Article 11 will only be abandoned ip
exceptional circumstances in which bona [ide special needs, such as community
caretaking, separate and beyond the normal need for Luw enforcement, make the warrant
and probable causc requirement impracticable.

6. Nontestimonial Orders for DNA samples

The Vermont Supreme Court has held that a suspect must submit a DNA (saliva)

App. 047




——

EER SRy

‘*fnweu-m'ﬁ-c‘,-s B

sample when a Nontestimonia] Order is made based on reasonable suspicion that the
Person named has committed a particular offensc, See /i re Nontestimonial Ideniificarion
Order Directed to RH 171 vy 227,228 (2000). V.R.Cr.p. 41.1 states the standard tor
Issuing an NTO:

An order shall issue only on an affidavit or affidavits sworn to before the
judicial officer and establishing the following grounds for the order:

(1) that there is probable cause to believe that an offense has been
committed,

(2) that there are reasonable grounds, that need not amount to probable
cause to arrest, to suspect that the person named or described in the affidavit
committed the.offense; and

(3) that the results of specific nontestimonial identification procedures will
be of material aid ig determining whether the person named in the affidavit
committed the offense,

VR.CrP. 41.10).
I'here must be reasonable suspicion and judicial review hefore Vermont cihzens
are compelled to give a sample of their DNA under Article 11, See RH, 171Vt at 234,

Under the DNA data bank statute challenged here, persons convicted of nonviclent

felonies would be compelled to give DNA samples-without-a court findine-reasonable-- - -

suspicion that the individual commmitted a particular criﬁe. See 20 V,S,A.V§ 1933,
7. Intrusions caused bif DNA sampling

The Court now tums to the question of how DNA sampling intrudes on a person’s
reasonable expcctation of privacy. The first intrusion convicted felons are subject to is a
physical intrusion when they are required to provide a DNA sample by saliva sample or

cheek swab
13
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The “removal of pubic hair, involving an area of the body that is raditionally
concealed from public view, implicates Article 11 of (he \Vermont Constitution.” See
State v Towne, 158 Vi, 607, 621 (1 992). “Although the inside of one's mouth is often
hidden from public view, exposing it [for the taking of a saliva samiple] does not entail ihe
embarrassment and social discomfort which accompanies the sexual and excretory
functions associated with the pubic area. See M re Nontestimonial Identification Order
Directed to RH , 171 Vt. 227, 233 (2000). The Vermont Supreme Court does “not
believe that taking a saliva sample by swabbing a pad on the inside of the mouth involves
the same intrusiveness as drawing hlood by piercing the skin with a néedlc.” See Id. at
234. The physical intrusion of taking a saliva sample is minimal and is outweighed by the
governmental interest in obtaining the identifying information that DNA provides,

The second infrusion to which convicted felons are subject is the analysis and

rnaintenance of their DNA information in Vermont's data bank, and that intrusion may

considered either as a search or a seizure. See Goord, 430 F.3d at 670, “DNA profiling

seeks to determine whether genetic aterial unique to an unknown source, such as
evidence from a crime scene, matches genetic material from a known source, thereby
linking the known source to the crime.” Staze v. Passino, 161 Vt. 513, 519 {1994),

Tlie analysis of the unique information contained in a person’s DNA is a much
greater intrusion than the physical collection of DNA, since the State analyzes the [1h A
sample for information and wiil mamtain the DNA records in the data hank indefinitely.

[tas this intrusion that has caased the greatest concern amony those of our
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colleagues who would strike down DNA-indeving statutes as
unconstitutional. See Kincede, 379 F.3d at 867 (Remhardt, T, dissenting)
(arguing that DNA indexing "constitutes far more of an intrusion than the
mere insertion of a needle,” since the samples are mrned into "profiles
capable ol being scarched time and time again throughout the course of an
ndividual's life"); id. at 8772 (Kouinski, J., dissenting) ("[T)f we accept the
legal presumption ... thar once [an offender] leaves supervised release he
will be just like everyone else, authorizing the extraction of his DNA now
to help solve crimes later is « huge end run around the Fourth
Amendment."); see also Sczubelek, 402 F.3d at 201 (McKee, T,
dissenting) ("In order to sustain the DNA search of Sczubelek, we must

§ conclude that it is reasonable to catalogue his DNA even though he has
§ committed no new crimes because of the possibility, however remote or
; theoretical, that he may one day comumit another crime ).
a See Goord, 430 F.3d at 670,
Analysis of DNA is an intrusion into personal information which many people
{ choose to keep private. It is unique to the individual, and contains information
concemning the person’s medical conditions and frailties, paternity and other familiar
i relationships. DNA analysis not only identifies an i;ldividual, but also members of his or
her family. Under Article 11, Vermonters have a reasonable expectation of privacy in
f © - ctheir DNA:- If this-were not the case; an NTO-based onreasonabte suspictor would not e~
; required before a DNA sample could be taken.

8. Balancing by other courts

The Second Circuit found that the mmates’ “status as convicted felons renders
mimial the degree to which the New York Statute ntrudes on their privacy.” Sce Goord,
430 F.3d at 671 (emphasis added) The Second Circujt then concluded that the New York

DNA data bank indexing statute was “supported by strong govermmental mterests that

15
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outweigh the relatively minimal intrusion on plaintiff’s expectation of privacy 7 Ju. at
071 A Vermont Dismct Court also recently held that the forced collection of DNA
samples from all convicted feluns “constitutes a reasonable balance of special need
overcoming relatively minimal privicy mirusion,” See Stare v. Martin, No 4857207 (Vr
Add. Dist. Ct, Feb. 14, 2006). Neither a ruling from the Second Cireunt nor another
Vermont trial court is mandatory authority. The Second Circuit was applying a reasonable
expectation of privacy defined by the Fourth Amendment to the federal Constitution, and
(his Cotat must perform its analysis under Article 11 of the Vermont Constitution.
9. Conclusions

Article 11 prevents the warrantless seizure of DNA samples from the non-felon
population residmg within Vermont's borders, because the State’s interest in helping to
identify individuals who have comniitted violent crimes can not justify obliteraung
Vermonters’ reasonable expectation of privacy in their DNA, their unique genetic code.
Convicted nonviolent offenders have the same reasonable expectation of pnivacy because
there is o logical nexus beftween convietions for false pretonses, deiving irie
Intoxicated, possession of marijuana, and any crime of vielence. While some might argue
that DNA sampling of nonviolent offenders may deter future violent crirne, that is not the
atticulated purposc of the statute, and the same can be said of taking DNA samples from
the entire Vermont population,

“We reitcrate that under Article Eleven, wntil a determination of specral needs 15
Fiade, or some other recognized exeeption applies, we will Jresivite the necussiry of

16
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probable cause and a searcl warrant ™ See State v. Berard, 154 V't 306,312 n.2 (1990)
{(cmphasis added).

The suspicionless coliection iind banking of DNA samples from all convicted
nonviolent felons in Vermont violates the reasonable expectation of privacy zuarantced
by Article 11, because judicial review and an NTO can easily be obtaincd if rcasonable
suspicion cxists that a particular convicted nonviolent offender did commit a violent
crime. The interests of law enforceinent in having a data bank containing the DNA of 4]
convicted Vermont felons, without having to obtain a warrant or NTO, does not outweigh
the reasonable expectation of privacy accorded to all persons Llﬁdcl* the Vermont
Constitution, includiﬁg those convicted of nonviolent felonies.

For the reasons stated above, the amended definition of “designated crime,” found
m20 V.S A S§ 1932(12), requiring HNA samplcs from all felons, is unconstitutional. The

defendants, persons convicted of nonviolent felonies, are not required to provide DNA

samples for the Vermont DNA data bank.

The defendants’ motion to disnuss the State’s motion to order DNA samples is

coranied
£

~ \( 4
Dated at Burlington, Vermont, this «* day of*_@/ i ., 2006.
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