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QUESTION PRESENTED

Whether an individual who has been subjected to an
“intentional or willful” violation of the Privacy Act,
5 U.S.C. 552a, must prove that he suffered “actual
damages” to be awarded $1000 under Section 552a(g)(4)
of the Act.
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No. 02-1377
BUCK DOE., PETITIONER
.
ELAINE L. CHAO, SECRETARY OF LABOR

ON WRIT OF CERTIORARI
TOTHE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BRIEF FOR THE RESPONDENT

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 3a-60a)
is reported at 306 F.3d 170, The decision of the district
court (Pet. App. 61a-68a), adopting in part the report
aiiu Pecotuiiendation of the magistrate judge (Pet. App.
602-1Ma, 1= unreported.

JURISDICTION

The court of appeals entered its judgment on Sep-
tember 20, 2002, A petition for reheaving and rehearing
en banc was denied on November 15, 2002 (Pet. App.
la-2a). On Januarv 23, 2003, the Chief Justice extended
the time within which to file a petition for a writ of
certiorari to and including March 15, 2003, and the peti-
tion was filed on March 14, 2003. The jurisdiction of
this Court rests on 28 U.S.C. 1254(1).

(1



STATUTORY PROVISIONS INVOLVED

The civil remedies provision of the Privacy Act,
5 U.S.C. 552a(g), provides:

(1)

CIvIiL REMEDIES.—Whenever any agency

(A) makes a determination under sub-
section (d)(3) of this section not to amend an
individual’s record in accordance with his
request, or fails to make such review in
conformity with that subsection;

(B) refuses to comply with an individual
viatk simdar cvihenantinn A1y AP thic onns
DL ULIUICTL QUMD TLLLIULL LW/ VL) UL L1 ouve

(C) fails to maintain any record con-
cerning any individual with such accuracy,
relevance, timeliness, and completeness as is
necessary to assure fairness in any deter-
mination relating to the qualifications, char-
acter, rights, or opportunities of, or benefits
to the individual that may be made on the
hasis of such record, aiul t'l.‘E’E.\t‘LlUt“HU"\' i
determination i made which iz adverse to
the individual; or

(D) fails to comply with any other pro-
vision of this section, or any rule promul-
gntprl thereninder in <11rh a wav ac tn have

an adverse effect on an individual,

the individual may bring a civil action against the
agency, and the district courts of the United States
shall have jurisdiction in the matters under the
provisions of this subsection.



(2)(A) In any suit brought under the provisions
of subsection (g)(1)(A) of this section, the court may
order the agency to amend the individual’s record in
accordance with his request or in such other way as
the court may direct. In such a case the court shall
determine the matter de novo.

(B) The court may assess against the United
States reasonable attorney fees and other litigation
costs reasonably incurred in any case under this
paragraph in which the complainant has sub-
stantially prevailed.

(8)(A) In any suit brought under the provisions
of subsection (g)(1)(B) of this section, the court may
enjoin the agency from withholding the records and
order the production to the complainant of any
agency records improperly withheld from him. In
such a case the court shall determine the matter de
novo, and may examine the contents of any agency
records in camera to determine whether the records
o dny portion thereof may be withheld under any
of the exemptions set forth in subsection (k) of this
section, and the burden i on the ageney to sustain
its action.

(BY The court may assess against the United
States reaconable attorney fees and other litigation
costs reasonably incurred in any case under this
paragraph in which the eomplainant has substan-
tially prevailed.

(4) In any suit brought under the provisions of
subsection (g)(1)(C) or (D) of this section in which
the court determines that the agency acted in a
manner which was intentional or wiliful, the United



4

States shall be liable to the individual in an amount
equal to the sum of—

(A) actual damages sustained by the indi-
vidual as a result of the refusal or failure,
but in no case shall a person entitled to re-
covery receive less than the sum of $1,000;
and

(B) the costs of the action together with
reasonable attorney fees as determined by
the court.

o amie Hahiliesr aumnatacd
LT ally iitaviilly trcailcu
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(3)  An action to enfor
under this section may be brought in the district
court of the United States in the district in which
the complainant resides, or has his principal place of
business, or in which the agency records are situ-
ated, or in the District of Columbia, without regard
to the amount in controversy, within two vears
from the date on which the cause of action arises,
aexcept that where an agency has materially and
willfully misrepresented any information required
under this section to he disclosed to an mdividual
and the information su misrepresented is material
to establishment of the liability of the agency to the
individual under this section. the action mayv be
hrought at any time within two vears after dis-
covery by the individual of the misrepresentation.
Nothing in this section <hall he construed to author-
ize any civil action by reason of any injury sustained
as the result of a disclosure of a record prior to
September 27, 1975,



STATEMENT

1. a. The Privacy Act (the Act), 5 U.S.C. 5b2a, gener-
ally regulates federal agencies’ disclosure of personal
information, including social security numbers, to other
governmental components and to the public. More
specifically, the Privacy Act establishes requirements
for Executive Branch agencies in their collection, main-
tenance, use, and dissemination of “records” containing
information about an “individual” when those records
are maintained as part of a “system of records.”
5 U.S.C. 552a(a)(1)-(5) and (b). The Privacy Act defines
a “record” as “‘any item, collection, or grouping of infor-
mation” aboui & United Staies citizen or lawiul permma-
nent resident alien that is maintained by an agency and
contains an individual identifier, such as the individual’s
name, identifying number, or symbol. 5 U.S.C.
pn2a(a)(2) and (4).

The Privacy Act prohibits certain agency disclosures
nf records that are contained within a “system of re-
cords” without “the prior written consent off] the
individual to whom the record pertains.” 5 U.S.C.
552a(b), and allows an individual to gain access to
certain records about himself and request that informa-
tion in such records be amended if it is not “accurate,
relevant, timely, or complete.”” 5 U.S.C. 552a(d). The
Act further requires an agency that maintains certain
systems of records to follow specifie statutory require-
ments, including the requirement that the agency
maintain records that are used to make determinations
about an individual with the accuracy. relevance, time-
liness, and completeness that are reasonably necessary
to assure fairness to the individual in the determina-
tion. 5 U.S.C. 552a(e)(H).



The Privacy Act also regulates the use of social
security numbers by federal agencies. Among other
things, the Act directs that, if any government agency
requests an individual to disclose his social security
number, the agency “shall inform that individual
whether that disclosure is mandatory or voluntary, by
what statutory or other authority such number is solic-
ited, and what uses will be made of it.” 5 U.S.C. 552a
note (Pub. L.. No. 93-579, § 7(b), 8% Stat. 1909).

b. The Privacy Act authorizes private civil actions to
enforce its terms. If an agency fails to amend a record
in response to an individual’'s request, 5 U.S.C.
332ai{g)2),
access to his record, 5 U.5.C. 552a(g)(3), the Act makes
the agency subject to a suit for injunctive relief and rea-
sonable attorney’s fees. If an agency’s failure to main-
tain a record about an individual with the requisite
accuracy, relevance, timeliness, or completeness results
in 4 determination that is “adverse” to the individual,
5 U.S.C. 552a(g)(1)(C), or if an agency “fails to comply
with any other provision” of Section 552a or its imple-
menting regulations in such a way as to “have an
ailverse effect onan individual,” > Us.C0552aigiiin Dy,
the Act allows that individual to bring a civil action
against the agency for money damages. More par-
ticularly. it the agency’s failure was “intentional oy
willful.” the Act provides that

the TTnited States shall be liable to the individual in
dll dllioulic t,‘{iudl tu the sum of—
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(A) actual damages sustained by the indi-
vidual as a result of the refusal or failure, but in
no case shall a person entitled to recovery re-
ceive less than the sum of $1,000; and



(B) the costs of the action together with rea-
sonable attorney fees as determined by the
court.

5 U.S.C. bb2a(g)(4). The Privacy Act also establishes
criminal penalties for willful violations of its terms.
5 U.S.C. 552a(i).!

2. Since the inception of the federal government’s
Black Lung Benefits program in 1969, see 30 U.S.C. 901
et seq., the Social Security Administration, and its suc-
cessor administering agency, the Department of La-
bor’s Office of Workers’ Compensation Programs, have
used the voluntarily provided social security numbers
of claimants seeking biack lung benefits as internai case
numbers in the processing of their claims. C.A. App.
108-110. Following passage of the Privacy Act, the
Department of Labor published, under 5 U.S.C.
292a(a)(7), (b)(3) and (e)(4)(D), 4 notice of “routine use”
of information compiled in the administration of black
lung henefits. See 58 Fed. Reg. 49,548, 19,597 (1993).
As relevant here, the notice advised black lung claim-
ants that the administration of the benefit program
entails the routine disclosure of claimants’ records to
persons associated with the claimant’s case, including
mine operators who may be liable for the claim, rele-
vant insurance companies, and the legal representa-
tives of relevant parties. See id. at 49,597-49.598. The
notice further cautioned that the records subject to

U Damages awards under the Privacy Act are paid out of gen-
eral treasury funds, rather than agency funds. See 31 U.S.C,
1304(a); Office of Mgmt. & Budget, Priracy Act Guidelines, 40
Fed. Reg. 28,968 (1473) (concluding that Privacy Aect judgments
“would appear to be pavable from public funds rather than agency
funds™ (eiting 28 U.S.C. 2414 and 31 U.S.C. 724a (1970), the prede-
cessor to 31 U.S.C. 1304(a)).



such disclosure may include a claimant’s social security
number. Id. at 49,597.

Prior to this litigation, administrative law judges
responsible for black lung benefit cases frequently
mailed multi-captioned hearing notices containing those
same black-lung claim numbers—that is, the claimants’
social security numbers—to claimants, their attorneys,
coal companies, and insurance carriers. See Pet. App.
ba. Each multi-captioned hearing notice encompassed
approximately 15 to 20 different cases and the parties
associated with them. C.A. App. 88.°

3. In February 1997, petitioner and six other black
lung claimants filed lawsuits, using pseudonyms,
against the Secretary of Labor under the Privacy Act,
alleging that the Department's practice of disclosing
claimants’ social security numbers to third parties while
processing black lung benefits claims violated the
Privacy Act. Pet. App. 5a-6a. The cases were consoli-
dated. and the Department of Labor promptly con-
sented to the entry of a stipulated order under which it
agreed to discontinue its use of social security numbers
on multi-captioned hearing notices. [d. at 6a; J.A. 12-13,

L support of a clamm for damages, petitioner sub-
mitted an atfidavit in which he stated that the disclo-
sure of his cocial security number on multi-captioned

©The Privacy Act permitted the Office of Workers” Compensa-
tion Programs to use the claimants’ voluntarily provided social
security mumhbers as internal identifiention numbers, und the Act's
routine use provision (3 U.S.C. 552a(b)(3)) permitted the Office to
discloge the numbers to parties associated with cach claimant’s
individual case. However, the external disclosure of a claimant’s
social security number to the numerous persons involved in other
cazes listed on the multi-captioned hearing notice violated the
Privacy Act's limitations on ageney diselosures. Cf. 5 U.S.C.
352a(b).



hearing notices had “torn me all to pieces,” and that “no
amount of money could compensate me for worry and
fear of not knowing when someone would use my name
and Social Security number.” J.A. 15. At the same
time, petitioner acknowledged that his social security
number had been on his driver’s license until more than
a year after his suit was filed, and that it “probably”
was pre-printed on all of his checks. J.A. 1,17, 23. No
other plaintiff identified any adverse consequence aris-
ing from the Department’s dissemination of his social
security number. Pet. App. 18a n.7, 22a.

The plaintiffs then sought to certify a class of “all
claimants for Black Lung Benetits throngh the United
States Department of Labor since the passage of the
Privacy Act.” C.A. App. 79, 81; Pet. App. 6a. The
plaintiffs asserted that there were “thousands of mem-
bers of the class,” C.A. App. 80, noting that there were
nearly 23,000 active claims for black lung benefits
pending during the relevant time period. and that many
of those claimants “would have an identical claim for
violations of the Privacy Act.” id. at 8%, The plaintiffs
further estimated that close to 100,000 black lung cases
Fead been scheduled for hearings, and that it cach multi-
captioned hearing notice had been distributed to 40 or
50 strangers, then there would have heen “approxi-
mately four to five million” Privacy Act violauions. >ee
Mem. in Opp. to Def.’s Supp. Summ. J. Mot. 17. Assert-
ing that each class member had an automatic entitle-
ment to a minimum $ 1000 award 1or each violation of
the Act, the plaintiffs concluded that the “multiplication
i mind-boggling™ and that, however large those num-
bers may be, the Department of Labor “is liable in the
appropriate, corresponding amount.” [Id. at 14, 17: see
also C.A. App. 95.
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The district court denied class certification and
granted summary judgment for the Department with
respect to all claims for damages, except for peti-
tioner’s. Pet. App. 61a-68a; see also id. at 69a-104a
(report and recommendation of magistrate judge). The
court first concluded that the Department’s mailing of
multi-captioned hearing notices containing a claimant’s
social security number to persons not associated with
the claimant’s case violated the Privacy Act’s non-
disclosure provision (5 U.S.C. 552a(b)), and that the
practice constituted an “intentional or willful” violation
of the Act. Pet. App. 86a-92a, 94a-97a. With respect to

natitinnor
PrLILIVOTE,

the district court agreed with the
government that proof of actual damages was required.
Id. at 66a & n.2. The court concluded, however, that
petitioner had submitted “sufficient incontrovertible
evidence * * * that he suffered ‘actual damages, in
the form of emotional distress,” and it awarded him the
“statutory minimum amount” of damages of $1000. Id.
at 66a-67a. With respect to the other named plaintiffs,
the court adopted the magistrate judge’s finding that
none of them had identified any adverse etfect resulting
fron the Department of Labor's inclusion of their social
security numbers on the multi-captioned hearing
notices, Id. at 65a-67a, 99a-100a.

4. a. The court of appeals reversed the district
court’s grant of summary judgment to petitioner, and
otherwise affirmed the district court’s grant of sum-
mary mdgment to the Department. Pet. App. sa-bua.
The court rejected petitioner's argument that he was
automatically entitled to an award of $1000 for having
proved an intentional or willful violation of the Privacy
Act, holding that the Privacy Act’s remedial provision
requires plaintiffs to demonstrate some “actual dam-
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ages” before they may obtain the statutory minimum
award of $1000. Id. at 9a.

The court of appeals first noted that COHglEbQ hab re-
stricted the minimum $1000 damages award to a “per-
son entitled to recovery,” 5 U.S.C. 552a(g)(4). By place-
ment of that phrase within a subparagraph “the sole
and entire purpose of which is to limit the liability of
the United States to actual damages sustained,” Pet.
App. 9a, the court explained, “Congress has defined
‘recovery’ (albeit indirectly) by its express limitation of
the Government’s liability to actual damages sus-
tained.” Thid. The provision thus serves only to “pro-

videll for a ‘statutory minimum’ to actual llQh’\)ﬂ'D\ "in

cases “where actual damageb are greater than $0 but
less than $1,000.” Ibid. That reading “gives effect to
the eminently reasonable * * * presumption that the
legislature correlated the plaintiff’s recovery entitle-
ment with the defendant’s liability by limiting the
plaintiff’s recovery to actual damages and by providing,
by way of incentive to suit, for at least a minimum re-
covery even where actual damages are minimal.” [d. at
10a. At the =ame time, the court concluded, Congress’s
decizion only "o @igeies? damages awards for per SON
able to demonstrate some ‘actual damages™ * * #
serve[d] a competing nhjective: preventing the imposi-
tion of potenually substantial hiability tor vioiations of
the Act which cause no ‘actual damages’ to anyone.” [d.
at 1lan.2.

I'he court also tound i1ts reading to be conipetled “as a
grammatical matter,” because, “having just defined the
recovery that will be permitted against the United
States” in terms of actual damages, “it would torture all
grammar to conclude that the phrase ‘a person entitled
to recovery’ references anyone other than one who has
sustained actual damages.” Pet. App. 10a (emphasis
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omitted). Had Congress intended to allow an automatic
award of $1000, without any showing of actual damages,
the court explained, it could have done so “unequivo-
cally” through “clear” language. Id. at 10a-11a.

Finally, because the Privacy Act’s remedial provi-
sions are a limited waiver of sovereign immunity, the
court concluded that the scope of the waiver must be
“strictly construed . . . in favor of the sovereign.”
Pet. App. 13a-14a.

Having found that petitioner’s entitlement to the
$1000 award depended on a showing of actual damages,
the court concluded that petitioner’s allegatlon: of emo-

nal 11moao which did not inalhiida “ant av ridence of
NaL Upsel, nien CL nciuge any

tangible consequences stemming from his alleged angst
over the disclosure of his [social security number],” Pet.
App. 174, did not constitute sufficient evidence of actual
damages to sustain  an  award under Section
552a(g)(4)(A).”

" Petitioner did not seek this Coart’s review of that as pect of
e ocuurt ol dppeals helding The court 0 appeals reserved “the
issue of whether the term ‘actual dumages” as uwd in the Aet en-
compisscs damages for non-pecuniary emotional distress.” Pet,
App. a-1sa. Accordingly, that issue, on wiuch the courts of ap-
peals have entered conflicting decisions, iz not hefore the Court
eltier. Culipale Aoedsore v fleno, 1o Fobd Tids, 1207 noil ith
Cirs 1997) vractual damages™ is limited to pecuniary losses), cert,
denied, 525 U, 822 (14, disapproved in part nnt relevant by
Pollewd ~ E T iy Pout de Nemonurs & Co 532 11.8. 848 (2001), and
Flzpateich v TRS ARG T 20 327, 2200071 M1tk Cirl 1982) (camel,
with Johuson v. Department of Treusury, IRS, 700 F.2d 971, 974-
9%6 (dLth Cir. 1933) (actual damages™ includes non-pecuniary emo-
tional distress damages). In any event, even if some forms of
emotional distress are ('nmpemable under the Privacy Act's dam-
ages provision, petitioner's alleged fear of future harm, unaccom-
panied by any other current injury, i not traditionally compens-
able. Cf. Metro-North Conimuder R.E. v. Buckley, 521 U.S. 424,
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b. Judge Michael dissented from the majority’s hold-
ing that an individual must prove actual damages to
receive an award of $1000 under Section 552a(g)(4)(A).
Pet. App. 24a-60a. Admitting that the “question is
somewhat close,” id. at 30a, and that his reading of the
statute “is not inevitable,” id. at 45a, Judge Michael
would have held that a plaintiff “can recover statutory
damages of $1,000 upon proof that he has suffered an
adverse effect as a result of an intentional or willful
violation of the Privacy Act, § 552a(g)(1)(D), (g)(4).” Id.
at 25a. In Judge Michael’s view, that reading better
comports with “policy considerations” and “Congress’s
nurnoses.” Jd. at A7a
purposes.” fd, at 17a.

SUMMARY OF ARGUMENT

The Privacy Act permits individuals whose rights
have been violated to sue to recover “actual damages
sustained by the individual * * *, but in no case shall a
person entitled to recovery receive less than the sum of
1,000 5 U.S.C. doZawghd)(A). The court of appeals
correctly held that the remedial language does not
authorize an automatic award of 31000 in the absence of
a ~howing of actual damages. Rather, the 1000 award
provides a guaranteed minimum recovery for indivi-
duals who have demonstrated actual damages, while
allowing them and the court to avoid the resource-
intensive process of precisely quantifving those dam-
ages when their refatively small amount renders such
an effort not weovth the candle.

Because the Privacy Act’s remedial provisions consti-
tute a limited waiver of the United States’ sovereign

1432 (1997) (common-law courts generally deny relief to individual
who iz exposed to hazardous substance und fears that he will
become diseased in the future, but who suffers no current physical
impairment).
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immunity, the question is not whether the statutory
text could be read to provide for automatic statutory
damages. The question is whether the statutory text
clearly and unequivocally compels that conclusion. Tt
does not. By its terms, the Privacy Act makes the mini-
mum $1000 award available not to every individual who
establishes the existence of an intentional or willful vio-
lation, but only to a “person entitled to recovery.” The
word “recovery” is most naturally understood to refer
to compensation awarded as a remedy for prior wrongs
—and, in the present context, to the “actual damages”
specifically authorized by Section 5>2a(g)(4)(A). Ab-

.
annt nwvnnf AF +h txvrnn nf havrm +
Y PU UL dled i Lilett vy Uuala [ oy 341

sent proof of the t
“actual damages” award, a Privacy Act plaintiff there-
fore 1s not a “person entitled to recovery” under the
Act, even if he can demonstrate the commission of an
intentional or willful violation.

If Congress had wanted to demarcate the $1000 pay-
ment as a distinet form of automatic statutory damages,
available even to a plaintiff who huas failed to establish
any “actual damages.” it eould eaxily have achieved that
result. Congress could simply have provided for “actual
dafiages o statutory damages of 31000, whichever is
greater.” Alternatively, Congress could have author-
ized the payment of “statutory” or “liquidated” dam-
ages In Its own subgectinn, separate and apart trom the
“actual damages” provision. Such labeling or distincet
itemization of statutory and liquidated damages is how
{"ongress has provided tor snieh awards in more than a
dozen other statutes, including a number of privacy
laws. Congress's decision to take a different course in
the Privacy Act, and instead to restrict the $1000 mini-
mum award to “person[s] entitled to recovery,” there-
fore must be given meaningful effect by the courts.

hat wanld cunnart an
uut}y\lx
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Although petitioner discusses at length the Act’s
legislative history and policy considerations, sovereign
immunity can be waived only by duly enacted statutory
text. Neither committee reports nor unidimensional
notions of good policy can open the federal Treasury to
monetary awards that Congress did not expressly
authorize. In any event, the legislative history under-
mines petitioner’s argument. Both the House and the
Senate repeatedly failed to enact versions of the reme-
dial provision that would have expressly authorized
awards of liquidated or statutory damages even in the
absence of any actual damages. The legislative compro-
chewed expanding the government’s monetary liability
bevond actual damages, choosing instead to task a
newly formed Commission with studying the need for
some form of automatic damages.

Petitioner's policy arguments fare no better. Con-
gress did not legislate with a single-minded focus on
encouraging Privacy Act damage claims. It sought to
halance the need tor effective remedies with responsi-
ble fiscal judgments. Congress struck that reasonable
halance by allowing actual damages—with a guaran-
teed minimum recovery to obviate proof difficulties and
simplify litigation for many of the small claims that
Privacy Aet vioiations can produce—while tabling the
inclusion of further remedies pending further study.
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ARGUMENT

THE PRIVACY ACT REQUIRES A PLAINTIFF TO
DEMONSTRATE ACTUAL DAMAGES BEFORE HE
MAY OBTAIN THE STATUTORILY PRESCRIBED
MINIMUM AWARD OF $1000 UNDER 5 U.S.C.

552a(g)(4)(A)

The Privacy Act establishes a carefully calibrated
damages remedy against federal agencies for inten-
tional or willful violations of certain provisions of the
Act, including the improper disclosure of a social
security number. Specifically, the Privacy Act provides
that. in such a suit,

the United States shall be liable to the individual in
an amount equal to the sum of—

(A) actual damages sustained by the indivi-
dual as a result of the refusal or failure, but in no
case shall a person entitled to recovery receive
less than the sum of $1,000; and

B the costs ot the action together with rea-
g

<onable attornev fees as determined hy the

court.

HOULS.C. hh2a(g)4). The question in this case is
whether the Privacy Act enutles every mdividual who
demonstrates an intentional or willful violation of the
relevant Privacy Act provisions to an automatic pay-
nient of 1000 trom the tederal ireasuryv even i he
suffered no damages whatsoever, or whether, instead,
such payments are restricted to individuals who have
demonstrated some actual damages.

That question of statutory construction concerns the
scope of Congress’s waiver of the United States’ sover-
eign immunity from money damages and, in particular,
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the amount and type of monetary liability to which
Congress decided to open the federal Treasury. Under
established interpretive principles, any doubt regard-
ing the scope of Congress’s waiver must be resolved in
favor of preserving sovereign immunity. To obtain the
automatic damages that he seeks, petitioner thus must
show not simply that his own reading of the pertinent
language is a plausible one, but that the statutory text
clearly and unequivocally compels that reading. Peti-
tioner cannot make that showing.
A. Congress’s Waiver Of Sovereign Immunity For Auto-
matic, Statutory Damages Must Be Clear And Une-

It is a “common rule, with which [this Court] pre-
sume([s] congressional familiarity,” that the United
States government is immune from suit unless it has
expressly walved its sovereign immunity. Department
of Energy v. Ohio, 503 U.S. 607, 615 (1992); see also
Lane v. Peac, 518 U.S. 187,192 (1996).) Any waiver of
immunity, moreover, must be “unequivocally ex-
pressed™ and “not enlarged bevond what the language
requires.” United States v. Nordic Vill.. Inc.. 503 U.S.
30, 33-34 (1992) (internal alterations and guotation
omitted).

The sovereign immunity of the United States encom-
passes not only immuanity from suit, but also the author-
ity to establish the terms upon which suit may proceed.
See. e.a.. Lehman v. Nakshian. 453 U.S. 156. 160 (1981):
[reited States v. Testan, 424 UK, 592, 509 {1976) (“It

+ In drafting the Privacy Act, Congress legislated with that
principle in mind. 120 Cong. Rec. 36.660 (1974) (Rep. Erlenborn)
(*As I believe most of the luwyers in the House know, it is a gen-
eral principle of law that the Government, in exercising its gov-
ernmental functions, is not liable.”).
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has long been established, of course, that the United
States, as sovereign, ‘is immune from suit save as it
consents to be sued . . . and the terms of its consent to
be sued in any court define that court’s jurisdiction to
entertain the suit.””) (quoting United States v. Sher-
wood, 312 U.S. 584, 586 (1941)). Accordingly, even
where the United States has generally waived its sov-
ereign immunity from suit, the availability of monetary
relief, interest, and jury trial depend upon an additional
e.\'press and particularized waiver by Congress. See,

., Nordic Vill., 503 U.S. at 34-37 (monetary claims
unav ailable); Lzbmu of Congress v. Shawe, 478 U.S. 310,

218 ‘1() 11(\&2[«\ I'PH-](\ \ TT I gunu» al wraiy oy nf immiinity
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does not auth01 ize interest); Lehman, 453 U.S. at 160
(jury trial unavailable); see also United States v. John
Hancock Mut. Life Ins. Co., 364 U.S. 301, 308 (1960)
(despite the general waiver of immunity from suit in 28
U.S.C. 2410, “the United States is not subject to local
statutes of limitations™. Any “limitations and condi-
tions upon which the Government consents to be sued
must be strictly observed and exceptions thereto are
not to be implied.” Lehman, 453 U.S. at 161; see also
/h/nh'r‘/m ntoof e .‘11'1/1;/ vo Blue Foe, e, 525 ULS.
255, 261 (1999) (4 statutory waiver must “be strictly
construed, in terms of its scope. in favor of the
sovereign’).

Petitioner contends (Br. 24-25) that this Court should
eschew a strict construction of the Privacy Act's text
hecause (ongress clearly waived the Uinited States
immunity from suit and from some form of damages
remedy. That argument fails for two reasons.

1. First and foremost, this Court’s long-established
precedent is flatly to the contrary. In Price v. United
States, 174 U.S. 373 (1899), the questlon before the
Court was whether a particular waiver of the govern-
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ment’s immunity from suit for actual damages for prop-
erty taken by Indians also encompassed a waiver of .
immunity for consequential damages—that is, “dam-
ages to other property which resulted as a consequence
of the taking.” Id. at 375. The Court held that the
determination of what type of damages Congress had
authorized directly implicated the United States’ sover-
eign immunity and, as such, “its liability in suit cannot
be extended beyond the plain language of the statute
authorizing it.” Id. at 376. The Court stressed that the
jurisdiction of the court to award damages—including
the specification of “contingencies in which the liability
of the government is submitted to the courts™ ibid —
“is a matter resting in [Congress’s] discretion,” id. at
377, and “cannot be enlarged by implication,” regard-
less of what “may seem to this court equitable, or what
obligation we may deem ought to be assumed by the
government.” Id. at 375. Similarly here, the question
whether the $1000 minimum award is available to a
Privacy Act plaintiff who has failed to establish any
“actual damages” must be resolved through application
of the canon requiring narrow construction of waivers
of R0Verelgn iImmanity.

Department of Eneigy, supra, in which the Court
held that the federal government was not subject to
punitive hability, 1= to the same eftect. (ongress,in the
Clean Water Act, had waived the government’s immu-
nity from suit and authorized monetary “sanction[s]”
against the tederal government as “civi penalties for
violating the Act's federal-facilities provisions. 503
U.S. at 615, 620-627. The Court held, however, that the
explicit waiver of sovereign immunity from monetary
“sanctions,” and Congress’s use of “a seemingly expan-
sive phrase like ‘civil penalties arising under federal
law,”” were not enough to prevent application of the
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“rule of narrow construction.” Id. at 626-627. To the
contrary, application of that traditional rule led the
Court to “take{] the waiver no further than” authoriz-
ing fines as sanctions to assure the government’s pro-
spective compliance. Id. at 627. The Court acknowl-
edged the “unresolved tension”™ in the statutory
scheme, which suggested that punitive sanctions may
have been intended by Congress, but held that “under
our rules”—with which “congressional familiarity” is
presumed-—“that tension is resolved by the require-
ment that any statement of waiver be unequivocal” and
narrowly construed to favor the sovereign. Id. at 615,
626.627. Sce alse Missour: Pae. R.R. v, Ault, 256 U.S.
554, 563-564 (1921) (applyving principles of sovereign
immunity, the Court construed the scope of a waiver of
immunity for damages to be limited to compensatory
damages, and not to include additional “double dam-
ages” for delayed payment).

Likewise. in Ruckelshaus v. Sievra Club, 463 U.S.
630 (1983), the Court applied the canon of strict con-
etyuetion in addressing Congress’s express waiver of
sovereign immunity from attorney’s fees in lawsuits
brotight under the Clean Alr Act “wihenever {4 court]
determines that such an award 1= appropriate.” 42
U.S.C.7607(f). The Court held that, notwithstanding
Congress’s waiver of immunity from suit and 1ts clear
authorization of c<ome monetary rvelief, the term “appro-
priate” must be narrowly construed to prevent judicial
enlargement of the avallable rehet bevond what Con-
gress clearly authorized. Ruckelshaus, 465 U.S. at 681-
652, 685-686.

2. Petitioner’s contention (Br. 24-26) that, once Con-
gress opens the door to some monetary liability, courts
are free to infer or imply broader monetary liability
ignores the separation of powers principles that ani-
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mate the rule of strictly construing congressional
waivers of sovereign immunity. The power to waive
sovereign immunity resides exclusively in the hands of
Congress. Neither the Executive Branch nor the
Judicial Branch can effect a waiver through the exer-
cise of its respective powers. See OPM v. Richmond,
496 U.S. 414, 424-434 (1990); United States v. Shaw, 309
U.S. 495, 501-502 (1940). The Executive Branch’s
Article II powers and the Judicial Branch’s Article 111
powers are “limited by a valid reservation of congres-
sional control over funds in the Treasury.” OPM v.
Richmond, 496 1.8, at 425; see U.S. Const. Art. T, § 9,

CL 7 (*Ng Meney shall be drawn from the Treasury, but
in Consequence of Appropriations made by Law.”).
This Court’s strict construction of statutory waivers of
Immunity thus ensures that courts do not mistakenly
impose burdens on the public fisc that Congress did not
authorize, and that “public funds will be spent [only]
according to the letter of the difficult judgments
reached by Congress as to the common good.” 496 U.S.
at 42x. 432: cee also INS v, S Cyr, 533 17K, 289, 299
n.10 (2001) (“In traditionally sensitive areas, . . . the
requirement of (a; clear statement assures that the
legislature has in fact faced, and intended to bring into
issue, the critical matters involved in the judicial deci-
sion.”) cquoting GGregory v. Asheroft, 501 U 452, 461
(199D, and citing Nordic Vill. supra).

For that reason, this Court has been “particularly
AlOFT To reqiire 1 specific walver of covereign immunity
before the United States may be held liable™ for
“monetary exactions.” Uniled States v. Idaho, 508 U.S.
1, 8-9 (1993). Accordingly, “[w]here a cause of action is
authorized against the federal government, the avail-
able remedies are not those that are ‘appropriate,’”
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Lane, 518 U.S. at 197, or those that a court can plausi-
bly 1nfer from the statutory text, “but only those for
which sovereign immunity hab been expressly waived”
by Congress itself, ibid. Accordingly, absent the clear-
est indications to the contrary, the Court should assume
that “Congress had no intent to subject the United
States to an enforcement mechanism that could deplete
the federal fisc regardless of a responsible officer’s
willingness and capacity to comply in the future,” and
regardless of the fact that no individual suffered actual
harm as a result of the government’s improper conduct.
Department of Energy, 503 U.S. at 628.°

> The potential fiseal consequences of petitioner's argument
cast that concern in stavk relief. The Department of Labor’s Office
of Administrative Law Judges conducted over three thousand
hlack-lung hearings between February 1995 and February 1997
isee H LS00 5532a(g)(5) (two-year statute of limitations for Privacy
Act claims), Virtually all of those hearings were preceded by the
1ssuance of multi-captioned hearing notices to 15 to 20 claimants
and to their artornevs, vesponsible emplovers, and insurance com-
padiles. See 1A U000 Appe 360500 80 HED GovTt opp. to Pls”
Req. for Att'yvs Fees 11-12. Indeed, petitioner asserted below that

There were over 12 miiiion individial vietations per vear and per-

haps ens of millions of violations™ in total. 10400 AffD of L
Wolfe, [ﬂq 3. If as pet1t10ne1 contended belo“ each disclosure
J— 1 . B Lt J».»; -3 ) e »L .l 3. PP pEA
Gowaiilod T SO RS S LT JTLLATIC “.m_‘. Act—and i

¢uch \u(h \‘oltlt on, in turn, gave rise to u ught to recover S1000—
the payment of automatic damages for cach violution could amount
to well in excess of $170 million. Cf. Gov't Opp. to Pls." Req. for
Arr've Feex 120 cee aleo Mem. in Opp. to Det’s supp. summ. J.
Mot. 17 {aszerting that there would have been “approximately four
to five million” Privacy Act violations).

While the United States disagrees that the $1000 minimum
award is available for each violation of the Privacy Act—the better
reading authorizes o minimum damages payment to each “person
entitled to recovery” in a Privacy Act suit—that statutory con-
struetion question has not vet been definitively resolved.
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Petitioner’s reliance (Br. 25-26) on Canadian Avia-
tor, Ltd. v. United States, 324 U.S. 215 (1945), and
American Stevedores, Inc. v. Porello, 330 U.S. 446
(1947), is misplaced. Both cases involved construction
of the terms of Congress’s “broad statutory language
authorizing suit” against the government under the
Public Vessels Act, ch. 428, 43 Stat. 1112, to obtain
damages caused by the negligent operation of publie
vessels by government employees. Canadian Aviator,
324 U.S. at 222. In Canadian Aviator, the Court de-
clined to restrict an express waiver for “damages
caused by a pubhc vessel” to those damages that were
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that “Congressional adoption of broad statutor\ lan-
guage authorizing suit was deliberate and is not to be
thwarted by an unduly restrictive interpretation.”
Ibid. In Porello, the Court likewise construed the
unqualified waiver of immunity for tort *damages” to
reach both injury to property and injury to the person.

The smsrant saiwniek invelves Goge nambers of nlaint it elass
metnbers each seeking the minimum \ll)()ﬂ recovery, i# not unique.
The federal Treazury raced exposure ol over Siou bilion 1n a
Privacy Act class wetion thiat was certufied w include over 100
mil]irm pm'com tn whnm the IR\‘ mdiled Form 1()4() tax package:
security numl)u. bm Illgum(l/é v, [hk', No. ( 1\..—\.\9 -J.jt)b. 1&)9()
WL 1ouz2ia2s (DN July 16, 15905, The government currently
faces potential liabilitv in a vending suit against the Department of
Veterans Affadrs that zeeks ronghly £16x% million (1000 for each
¢lass member) for the Department’s alleged disclosure of informa-
tion and failure to establish appropriate safeguards to protect the
security of such information in its computer system (5 U.S.C.
552a(b) and (e)(1h).  See Schwidt v. Department of Veterans
Affuirs, No. 00-C-1093, 2003 WL 22316323 (E.D. Wis. Sept. 30,
2003), petition for permission to appeal denial of mot. for class
certification pending, No. 03-8015 (7th Cir. filed Oct. 20, 2003).
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330 U.S. at 450. In both cases, moreover, the Court
stressed that the unqualified language used by Con-
gress to effect the broad waiver had an established
meaning at law. Porello, 330 U.S. at 450 (noting “his-
torical[]” meaning of damages, “a fact too well-known to
have been overlooked by the Congress”); Canadian
Aviator, 324 U.S. at 224 (Congress used “customary
legal terminology”).’

Those cases thus stand for the unremarkable proposi-
tion that, when Congress’s waiver of immunity is clear
and unequivocal, the Court has no license to protect the
public purse by narrowing the waiver’s scope with
judicially erafted, extra textual limitations. The Pri-
vacy Act’s calibrated and closely tailored civil remedial
scheme, which specifies particular forms of injunctive
relief for two types of claims, and only “actual damages”
for the remaining claims, is the antithesis of the broad
and unqualified waiver of immunity for “damages™ at
issue in Canadian Ariator and Porello.

West v. Gibson, 527 U.S. 212 (1999), does nothing to
strengthen petitioner’s hand. Contrary to petitioner's
contention (Br. 25), West did not hold the canon of
HAYFOW constiuction to bo inapplicable to determina-
tions of the types of damages that Congress authorized
to be paid out of the federal Treasury. Wesf held only

The ublic Vesselz Act employed a broad waiver of immunity
because Congress sourht to equalize governmental and private
Hahilit: for the same tortz, Creedice Ledafor 92417 S gt 218210,
See also [rwin v. Departnent of Veterans Affuirs, 495 U.S. 89
(1990) (<uits brought against the government under Title V11 of
the Civil Rights Act of 1964, 42 U.S.C. 2000e, are subject to the
same presumption of equitable tolling that applies to Title VII
=uits against private defendants). The present case, by contrast,
involves the imposition of damages liability exclusively on the
federal government.
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that a clear waiver of immunity for “compensatory
damages” applied to both the administrative and judi-
cial phases of Title VII litigation against a federal
agency. Id. at 222. The Court reached that decision be-
cause the statutory scheme at issue met the traditional
“specially strict standard” of statutory construction.
Ibid. While the Court suggested that the rule of nar-
row construction might not apply to subsidiary ques-
tions of “how [a] waived damages remedy is to be ad-
ministered,” ibid., the Court did not resolve that issue
and the language discussing it was dictum. In any
event, that dictum has little relevance to the quin-
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cign immunity question of whether
particular category of plaintiffs—that is, individuals
whose rights under the Privacy Act are violated, but
who have suffered no “actual damages”—are entitled to
a monetary award from the federal Treasury at all.

B. The Statutory Text And Structure Restrict The Award

Of $1000 To Persons Who Have Suffered Actual Dam-
ages

L light of the =oversign immunity rule of narrow
construction, the question in this case is not whether
the statutory text could be read to support an award of
automatic damages, regardless of actual injury. The
question i whether the statutory text compels that
reading. The answer is no. To the contrary, a straight-
forward reading of the text of the Privacy Act's reme-
dial provision restricts the award of $1000 to a claimant
who has sustained “actual damages™ and who thus is &
“person entitled to recovery.”

1. The statutory text provides that the government
“shall be liable to the individual” whose rights were
violated “in an amount equal to the sum of " two things:
(A) “actual damages sustained by the individual,” and
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(B) costs and reasonable attorney fees, 5 U.S.C,
bb2a(g)(4). As petitioner appears to acknowledge (Br.
30-32), the term “actual damages” does not, in legal
practice or common parlance, embrace the concept of
liquidated damages or an automatic statutory payment
regardless of actual harm. The follow-on clause in
subparagraph (A), providing $1000 to a “person entitled
to recovery,” appears only after the statute has con-
fined the remedy available to aggrieved individuals to
“actual damages.” The phrase is thus not logically or
naturally read to disavow the very precondition to
recovery—a showing of “actual damages”—that Con-
gress just imposcd. Instead, the strueture of the sen
tence requires a plaintiff first to demonstrate some
“actual damages sustained,” and only then to become
eligible for a minimum award of $1000.

That reading fully comports with the statement of
congressional purpose in the Privacy Act, which ex-
pressed Congress’s intent that federal agencies “be
subject to civil suit for any damages which occur as a
rezult of willful o intentional action which vinlates any
individual’s rights under thie] Act.” 5 U.S.C. 552a note
(Pubs Lo Noo 95-579, % 20bi6i. 8> Stat. 1896) (emphasis
added). That statement stresses Congress's intent to
provide a damages remedy for, and only for, losses
which actually “occur.”

2. That same understanding is consonant with Con-
gress’s use of the term “recovery’ in conjunction with
the "actual damages” requirement. ‘T'he most common
meaning of the term “recover” now, and at the time of
the Privacy Act’s enactment, is “to get or win back.”
Webster’s Third New Int’l Dictionary 1898 (1966). That
is precisely what actual damages do. They represent a
“recovery” of money or resources lost due to the gov-
ernment’s violation of the Privacy Act. By contrast, an

L]
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automatic statutory payment of damages would not
reflect a “recovery” of anything; it would be a free-
standing award of money. Such automatic awards are
designed, in petitioner’s own words (Br. 29), not to
effectuate a “recovery,” but to provide an “incentive to
enforce the Act” and to “deter future agency viola-
tions.” Thus, the phrase “person entitled to recovery”
is most sensibly read as referring to a person “entitled
to recover[]” actual damages, as opposed to a person
who has demonstrated agency error but is not “re-
cover[ing]” anything."

Petitioner’s contention (Br. 15-16) that the $1000
minimum award ig itself the “recovery™ to which he is
“entitled” is anomalous in another respect as well. The
phrase “person entitled to recovery” can meaningfully
define eligibility for the $1000 minimum award only if
an individual plaintiff's “entitle[ment] to recovery™ can
be determined without reference to the availability of
the $1000 award itself. If the Act did not provide for
such a minimum award, petitioner could not plausibly
claim to be a “person entitled to recovery’: petitioner
has not challenged the court of appeals’ holding that he
fatled to prove actual damages (Pet. App. Isa) and the
Privacy Act does not provide for any other form of com-
pensatory relief. U'nder petitioner’s theorv, however, it
1= precizely and only his purported ehgibility for a 1000
award that makes him a “person entitled to recovery.”
That wholly circular argument overlooks that the

For example, a plaintiff who established the prerequisites for
declaratory or injunctive relief would not naturally be character-
izedl as a “person entitled to recovery™ a party does not “recover”
an injunction or a declaratory judgment. Even though a declara-
tory or injunctive order might substantially benefit the plaintiff by
reducing the likelihood of future violations, it would not represent
a “recovery” because it would not compensate him for prior harms.
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statutory text makes the payment of $1000 a
consequence of being a “person entitled to recovery.”

3. Congress’s employment of the unique phrase
“person entitled to recovery” reinforces that reading.
Petitioner surmises (Br. 16) that the phrase “person
entitled to recovery” refers to a plaintiff who has
established an intentional or willful violation under
Section 552a(g)(4) and the adverse effect required by
Section 552a(g)(1)(D) as a prerequisite to suit. The Pri-
vacy Act’s text demonstrates otherwise. Throughout
the remedial provision, a plaintiff whose rights have
been violated is referred to as an “individual,” not a
“personentitled torecovery.” Indeed, Section 5532a(g)(4)
makes the government liable “to the individual” and
requires the payment of actual damages sustained “by
the individual.” See also 5 U.S.C. 552a(g)(1)(A), (B), (C)
and (D); 5 U.S.C. 552a(g)(2)(A). The phrase “person
entitled to recovery’” appears for the first and only time
in the entire Act in the “actual damages” subparagraph
of Section 552a(g)(4), and thus functionally serves to
describe that particular class of individuals who have
established some level of actual damages. When Con-
gress “seemingly goes out of its way to avoid {a] stan-
dard term,” employving in its place an “entirely novel
phrase” or “neologism,” the Court must give effect to
that judgment. BFP v. Resolution 1rust Corp., 511
1S, 531, 537 (1994); see also Department of Enerqy,
503 U.S. at 619 (“Such differences in treatment within a
gIven SLatutory 1ext are reasonabiv understood to re-
flect differences in meaning intended.”). To read “per-
son entitled to recovery” as nothing more than the
“individual” who establishes an adverse effect from
intentional or willful conduct, as petitioner advocates,
would ignore Congress’s pointed use of distinet termi-
nology.
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Congress hewed to that same drafting pattern in
other legislation safeguarding privacy rights at the
time of the Privacy Act’s enactment. See 18 U.S.C.
2520(a) (1970) (amended 1986) (authorizing “actual dam-
ages but not less than liquidated damages computed at
the rate of $100 a day for each day of violation or $1,000,
whichever is higher”); 15 U.S.C. 1681n(1)-(3) (1970)
(amended 1996) (structurally separating the different
types of damages authorized).

In short, when Congress wishes to authorize statu-
tory or liquidated damages, it does so plainly by refer-
ring =pecifically to “statutory” or “liquidated” damages,
or otherwise structurally demareating such damages as
available separate and apart from actual damages.
Moreover, in none of the statutes—either those contem-
poraneous with or those postdating the Privacy Act—
did Congress employ the unique phrase “person enti-
tled to recovery” to describe a party entitled to receive
liquidated or statutory damages. As petitioner himself
insists (see Br. 20-23), such evidence of consistent con-
gressional practice i highly relevant to the interpretive
question presented here. Accordingly, the presence in
the Privacy Act of the phrase "person entitled to
recovery —and the absence of either a similar struc-
ture ceparately itemizing the 1000 award in its own
suthparagraph or using one ot the descriptive phrases
“liquidated damages” or “statutory damages”—speaks
volumes.

liquidated damages computed at the rate of $100 a day for each day
of violation or $1,600, whichever is higher™); Foreign Intelligence
surveillance Aet of 1978, 50 U.S.C. 1510a) (authorizing the award
of “actual dawmages, but not less than liquidated damages of $1,000
or $100 per day for each day of violation, whichever is greater™),
1X28(1) (sume).
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In response, petitioner offers (Br. 20-21) a tax law
that was repealed 21 years ago, 26 U.S.C. 7217(c) (Supp.
11 1978) (repealed 1982), but petitioner’s argument
either proves nothing or proves our point. Section 7217
authorized suits against private persons and govern-
ment officials in their personal capacities, see 26 U.S.C.
7217(a) (1976) and 7701(;1)(1)' Vermont Agency of
Natural Resources v. United States, 529 U.S. 765, 780-
781 & n.9 (2000), f01 the improper disclosure of tax
return information. The damages provision, 26 U.S.C.
7217(c) (Supp. 11 1978), employed language similar to
that in the P11\ acy Act.” The existence of that now-
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text was never authoritatively interpreted by this
Court; nor was it analyzed by the courts of appeals with
the care required for waivers of sovereign immunity
because it did not authorize suit against the United
States." The repealed statutory language thus, at best,
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tff.” It did not introduce (as the Privacy Act does) a new and

' The analogy i nor perfect however Section 72177¢) con-
the

distinet cibed, such @ "person entiiied o recovery, To deseribe the
individual who had demonstrated actual damages.

10 Najther Jobvson v, Saoeyer, 120 F.3d 1307 (5th Cir, 1997, nor
Forea v Tritgnor, V01 0 Zu sdnsth o, 1ooss feach vited at et
Br. 21, analyzed tie lext of Section 7217, Joltsoi stated in dicta
that Section 7217 provided “liguidated damages of 31.000 per
diselosure,” but the court did not =pecificallv consider whether that
21000 zum sheuld be awarded in the absence of other damages.
because that question had been resolved in distriet court, was not
contested by the parties on appeal, and thus was law of the case.
See 120 F.3d at 1313, 1325 n.6. The Rorer court stated that a
“statutory minimum award of $1,000" was available under Section
7217 for unlawful disclosurcs where neither actual nor punitive
damages were awarded, but it did 2o without any analysis of the
statutory text. See 771 F.2d at 387-388.



raises the same question presented here; it does not
answer it.

The evolution of Section 7217(c), in fact, proves our
point. When Congress repealed Section 7217(¢) and,
instead, made the United States a defendant in such
actions, Congress replaced the ambiguous actual dam-
ages provision with a new provision that follows the
pattern identified above of structurally demarcating
statutory damages as distinet from actual damages.
See 26 U.S.C. 7431(¢)X(1) (subsection (A) permits the
award of “$1, OO() for each act of unauthorized inspection
or disclosure,” while subgection (B) authorizes “actual
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standing that the predece ssor language in Section
7217(e) either did not authorize automatic statutory
damages, or was sufficiently wnclear as to require a
clarifying amendment in order to impose monetary
liability upon the United States. The successor law
thus “illustrates Congress’ ability to craft a clear
waiver of the Federal Government’s sovereign immun-
ity against particular remedies for violations of the
Act.” Lane, 518 U.S. at 194, That clear language and
structure are notably absent firom the Privacy Act.s

Uctitiohers reiiahce (B 22-207 o b ULSa0, 20T sufters
from Ule same problem, compounded by the fact that the statute
does ol appiy Lo the United States, 1o US.CL 2707l and thus
SAVS nothing about whether the text is sufficientlv clear to waive

cerelgn immunity for meney damages. Petitioner’s reliance on
.Z() U.S.C. 6110GH2)A) is even farther afield, because the relevant
statutory language provides that, upon establishing an intentional
or willful violation, a “person”™ shall “be entitled to receive {no| less
than the sum of $1.000." Relief is not rthricted to a sub-class of
“person[s]”—those “entitled to recovery” of actual damages. In
any event, petitioner acknowledges (Br. 22) that “[njo court has
interpreted this provision.”



5. Limiting damages payments to individuals who
have demonstrated some actual harm from the govern-
ment’s violation of the Privacy Act promotes structural
equity among the different remedial schemes author-
ized by Congress in the Privacy Act. Section 552a(g)
includes three different remedial provisions. Section
5H2a(g)(2) authorizes a civil action for injunctive relief,
costs, and attorney fees when an agency fails to amend
or correct an individual’s record. Section 552a(g)(3)
likewise authorizes a civil action for injunctive relief,
costs, and attorney fees when an agency fails to provide
an individual with access to his record. Section
552a(g¥1) autherizes actual damages for certain viela-
tions of the Privacy Act’s other requirements. In
neither (g)(2) nor (g)(3) did Congress deem it necessary
to authorize automatic monetary relief in order to pro-
vide an “incentive to enforce the Aect™ or to “deter
future agency violations” (Pet. Br. 29). Thevre is thus no
reason to believe that Congress would have thought
additional incentives or sanctions, beyvond the award of
actual damages, were necessary to enforce the other
rights protected by the Privacy Act either. See Men-
pliis Coprne, Nedo Desto vo Stachora, 377 1S, 299, 310
(1986, (*[D]amages that compensate for actual harm
ordinarily suffice to deter constitutional violations.”);
Carvey v, Prphies, 435 Ui, 247, 254-255 (197s) (the “car-
dinal principle of damages in Anglo-American law is
that of compensation for™ injury caused by a defen-
dant’s hreach of duty).

6. Petitioner’s textual arguments to the contrary
fail. Petitioner first argues (Br. 13-15) that limiting
recovery to actual damages (with a guaranteed mini-
mum recovery of such damages) conflicts with the
statutory text stating that the agency “shall be liable”
whenever an intentional or willful violation is proven,
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No such conflict exists. Congress did not establish
liability in the air. It established liability only for
“actual damages sustained.” There is thus nothing
counter-textual about requiring the plaintiff to show
not just that the agency committed an intentional or
willful violation of the Privacy Act, but also that he
sustained actual damages. That is exactly what
Congress commanded. If the Act had simply provided
that “an agency that commits an intentional or willful
violation shall be liable for actual damages,” petitioner
could not plausibly argue that the unavailability of any
monetary award in cases where no actual damages
were shown would somehow subvert Congress’s deter-
mination that the agency “shall be liable.” The fact that
in the Privacy Act, individuals who have established
some actual damages are also guaranteed a minimum
award does not introduce incongruity; it zimply eases or
avoids quantification and other proof problems at trial.
See Pet. Br. 12 (noting that the amount of damages can
be “inherently difficult to quantify”).

Petitinner next argues {Br. 17-1%) that restricting
damages awards under Section 552a(g)(4) to those per-
~oni> who hiave shown actuar harm would render “super-
fluous™ the requirement in Section 5o2a)(1)(D) that
plaintiffs demonstrate an “adverse effect” arising from
the agency's tailure to comply with the Privacy Act's
terms as a prerequisite to suit. The required showing
of an adverse effect, however, is not a remedial stan-
dard. It establishes the maividual s standing to bring
suit under the Privacy Act, just as it does under the
Administrative Procedure Act, see 5 U.S.C. 702, See
Divector. Office of Workers” Comp. Programs v. New-
port News Shipbuilding & Dry Dock Co., 514 U.S. 122,
126 (1995) (“The phrase ‘person adversely affected or
aggrieved’ is a term of art used in many statutes to



designate those who have standing to challenge or ap-
peal an agency decision, within the agency or before the
courts.”); cf. S. Rep. No. 1183, 93d Cong., 2d Sess. 83
(1974) (describing function of Senate’s “aggrieved per-
son” language). The showing of an adverse effect dem-
onstrates both the “injury in fact” and causation com-
ponents of Article 111 standing, see Vermont Agency,
529 U.S. at 771 (discussing Article ITI standing require-
ments), and further demonstrates that the plaintift’s
alleged injury falls within the “zone of interests” sought
to be protected by the Privacy Act. See Lujan v. Na-
tional Wildlife Fed'n, 497 U.S. 871, 883 (1990); Clarke
o Securitios Imdus, Ass'n, 179 US, 388, 399-400
(1987)."

The type of threshold allegation or showing needed
to bring suit at all is a far ery from the proof of actual
damages needed to obtain monetary relief at the end of
the lawsuit. Indeed, this Court’s cases “firmly estab-
lish[]” that the “possibility that the [plaintiff’s] aver-
ments might fail to state a cause of action on which [he]
could actually recover” has no effect an the plaintiff’s
standing or the court’s jurisdiction. See Steel Co. v.
Citizens Joira Detfer Euaet, 520 Uls, 88, 89 (1998
cquoting Bell v. Hood, 327 U.S. 678, 682 (1946)). For
standing purposes, it is sufficient if a plaintiff estab-
lishes an injury in fact that 1= “fairly traceabie™ to the
agency's allegedly unlawful action, that falls within the

T
v o.

" The courts ~f appeals uniformly have held that the “adverse
effect” requirement speaks to an individual's standing to bring suit
under the Privacy Act. See Pet. App. 18a n.%; Orekoya v. Mooney,
330 F.3d 1,7 (1st Civ. 2003); Quinn v. Stone, 978 F.2d 126, 135-136
(3d Cir. 1992); Johnson v. Depaitueent of the Treaswory, [RS, 700
F.2d 971, 976-977 & n.9 (5th Civ. 1983); of. Albright v United
States, 732 F.2d 181, 186 (D.C. Cir. 1984); Parks v. IRS. 618 F.2d
677, 682-683 & n.2 (10th Cir. 1980).
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zone of interests protected by the Act, and that likely
would be redressed if the plaintiff were to obtain “the
requested relief” of actual damages. See Steel Co., 523
U.S. at 103; see also id. at 96 (past injury is redressable
“if the relief requested” is “money damages”).

Petitioner argues lastly (Br. 18-19) that reading Sec-
tion 552a(g)(4)(A) to permit money judgments against
the United States only upon a showing of actual dam-
ages would create a potential “constitutional defect” in
the law because it would permit the award of attorney’s
fees even if no actual damages were awarded. The
notion that every ~tatute authm izing monetary dam-

P I s £ nnoennatitt
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guarantees that, at the end of the day, every plaintiff
goes home with some damages payment is breath-
takingly broad. It is also incorrect. As an initial mat-
ter, a plaintiff who fails to allege «ny basis for a dam-
ages recovery at the outset will lack standing to pursue
a damages claim under Section 552a(g)(4) because he
will have failed to satisfy the redressability prong of
standing. Lujan v Detendere of Wildlife, 304 TS, 55,
560 (1992). In those circumstances, the individual
would be limited (o pursuing injunctive reliet under the
Administrative Procedure Act, 5 U.S.C. 706, to halt any
ongoing agency violation of the Privacy Act (if he is
able to demonstrate that he is affected adversely by the
ageney's practice. 5 US.C. 702: City of Lox Angeles v.
Lyons, 461 U.S. 95 (1983)). That, in fact, was the basis
tor the injunctinn issued, by consent 1n this case.™”

I See Dist, Ct. Mem. Op. (Mar. 18, 1998); see also Office of
Mgmt. & Budget, Privucy Act Guidelines, 40 Fed. Reg. 28,963
(1975) (individuals may pursue civil remedies for Privacy Aet vio-
lations under 5 U.S.C. 552a(g) as well as “judicial review under
other provisions of the Administrative Procedure Act™). Such a
suit is permissible, notwithstanding the Privacy Act's independent
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Bevond that, if the plaintiff alleges, but then ulti-
mately fails to prove, any actual damages, he will not be
entitled to attorney’s fees. That is because the Privacy
Act permits an award only of “reasonable” attorney’s
fees. 5 U.S.C. 552a(g)(4)(B). The most critical factor
in determining the reasonableness of an attorney fee
award is the degree of success obtained. See Farrar v.
Hobby, 506 U.S. 103, 114-115 (1992). For a plaintiff who
enjoys no success in prosecuting his claim, “the only
reasonable fee” is “no fee at all.” Ibid. (“only reasonable
fee” for successful but nominal award “is usually no fee
at all”).

C. The Legisiative History Of The Privacy Act, Congress'’s

Overall Purpose, And Policy Considerations Confirm
That Congress Did Not Authorize Any Damages Award
For Plaintiffs Who Have Failed To Prove Actual
Damages

Petitioner argues (Br. 29-31) that the Privacy Act's
legislative history reveals a desire on Congress’s part

veemerdint sehivme. because che Preovaey Ao caedtl B et of the
Administrative Procedure Act, The Privacy Act's provisions
prineipatiy derive trom the House bill cHORL 18373, #ad Cong., 2d
Sess. (1974 Compare H.R. 16373, sopra, and 120 Cong. Rec,
10.398-40.400 (1971), with id. ar 40400-140,405 (compromise text).
The House Bidl war desighied o protect persoiad privacy “within
the framework of the Freedom of Information Act o U0, 552)
H.R. Rep. Nu. 1416, 93d Cong., 24 Sess. 2 119745, which itself was
enacted as an amendment to Section 3 of the Administrative
Procedure Aet (Act of Tyne 11 1046 ch 321 83 60 Rtat, 24%) See

Department of Justice v. Reporters Comnt, for Freedowe of the
Press, 489 U8, 749, 754 (1989). To do so, H.R. 16373 proposed
amending Title 5 of the U.S. Code by inserting a Section 552a
within the codified provisions of the Administrative Procedure Act
immediately after the Freedom of Information Act. See H.R. Rep.
No. 1416, supra, at 1, 27, Privacy Act of 1974, Pub. L. No. 93-579,
$§ 3-4, 88 Stat. 1897-1905.
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to provide statutory damages to plaintiffs who have
suffered no actual harm from the agency’s violation.
The short answer is that “the ‘unequivocal expression’
of elimination of sovereign immunity that [the Court]
insist[s] upon is an expression in statutory text. If
clarity doues not exist there, it cannot be supplied by a
committee report.” Nordic Vill., 503 U.S. at 37T; see also
Lane, 518 U.S. at 192 (“A statute’s legislative history
cannot supply a waiver that does not appear clearly in
any statutory text.”). The long answer is that the
legislative history “no more supports” petitioner’s
reading of the Privacy Act’s damages provision “than
at 165.

1. Draft bills that expressly provided for liquidated
damages and did not use the phrase “person entitled to
recovery’ were considered and rejected in both the
House and the Senate. A direct predecessor to H.R.
16573, 93d Cong.. 2d Sess. (1974), the amended provi-
sions of which became the Privacy Act, specifically
provided for Hquidated damages. See H.R. 13572, 93d
Cong., 2d Sess., ¥ 5dZ2a(g)(1) (1974) (providing that any
agency committing a violation of the act shall be hable
in an amount equal to “actual and general damages but
not less than liquidated damages computed at the rate
of $1.000 for each™ violation pius “punitive damages”
where appropriate). That provisien did not survive
consideration by a subcommittee, and it was soon
replaced by H.R. 16575, wiich provideda oniyv that the
United States “shall be liable” for *actual damages sus-
tained by the individual as a result of” a “willful, arbi-
trary, or capricious” violation. See H.R. 16373, supra, §
552a(g)(3) (Oct. 2, 1974) (as reported by committee); see
also H.R. Rep. No. 1416, 93d Cong., 2d 11 (1974). The
absence of any liquidated damages provision, moreover,
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was not an oversight. Ten committee members
expressly advocated that inclusion of a provision for
“liquidated damages is essential” because “[a]ctual
damages resulting from an agency’s misconduct will, in
most cases, be difficult to prove.” Id. at 38 (Additional
Views); see also 120 Cong. Rec Sb 645 (1974) (Rep.

. W RN S T o R T R I - PO . B T A .,“_._-.
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and general damages.” See S. 3418, 93d Cong., 2d Sess.,
§ 303(c) (Nov. 22, 1974) (as amended); 120 Cong. Rec. at
36,917-36,921 (passage by full Senate). The “general
damages” provision likely derived from the common
law tort of invasion of privacy, where “general dam-
ages” may be awarded as “presumed damages” without
proof of harm."” After each bill was reported out of
committee, President Ford expressed “enthusiastic
support” for H.R. 16,373, supra, but expressed his view
that S. 3418, supra, still required “major technical and
substantive amendments,” 120 Cong. Rec. at 34,83%;
see also id. at 36.8392 (Sen. Ervin)."

" See Restatement (First) of Torts § 621 emt. a (1939) (defama-
tion); id. § 867 emt. d (privacy tort); Johnsow v. Department of
Treasury, IRS, 700 F.2d 971, 982 & n.31 (5th Cir. 1983); cf. Gertz v.
Robert Weleh, Tne., 415 Us. 323, 349 (1974 (defamation).

A memorandum (the origins of which are unclear) placed in
the legislative record by Senator Ervin on the day that the Senate
passed its version of the Privacy Act called for “a provision for
dguidated Jamages of =ay $1,000.7 120 Cong. Rec. at 36,5891 (Sen.

Levinl Noosuck vHguidared domages” proviston ever appeared

See 1d.at 36917, 36,921, Instead, the next day. the Senate passed
an wmendment to both the House and Senate bilis that added a
provision for “actual and general damages sustained by any person
hut in no ease <hall a person entitled to recovery receive less than
fne =uny ol SLuun sSee HOR. 10070, St N Snen i oNus. 22,
1974 tus passed by the Senate); see also 120 Cong. Rec, at 37.080
en. Byrdy camending engrossed senate bill, 5.0 8418, supra,
Petitioner contends (Br. 30) that the amendment must have been a
Pesponae foothe call in the mencrandum submitted by Senator
Ervin for liquidated damages. Because all prior Senate bills
authorizing liquidated damages had explicitly identified the pay-
ments a= “liquidated damages” or as “actual damages * * * plus”
a specific dollar award, S. 2310, supra, § Texl); S. 3633, supra,
$ 1LY 8. 2963, supra, § 308(e), consistent with the longstanding
legislative praectice discussed at pages 30-32, supiu, the better
reading of the amendment is that the “person entitled to recovery”



With the 93d Congress drawing to a close, the mem-
bers of the committees that reported the bills deter-
mined that there was not sufficient time to “resolve the
complex differences between the two bills in a confer-
ence committee.” 120 Cong. Rec. at 40,880." Proceed-
ing through a process of informal compromise, members
of the two committees agreed to “retain the basic
thrust of the House version,” but also to “include impor-
tant segments of the Senate measure.” Ibid. That com-
promise eliminated the authorization for general or
“presumed” damages and, instead, created a Privacy
Protection Study Commission to study and report back
to Congress on provisions “not included in the compro-
mise” bill, including “whether the Federal government
should be [made] liable for general damages.” [Id. at
40,881; see also Privacy Act of 1974, Pub. L. No. 93-579,
§ ) B, 88 Stat. 1907. That approach was con-
sistent with Congress's final determination, given the
press of time, to proceed cautiously by enacting a law
containing basic, broadly agreed-upon protections for
privacy. while leaving other more controversial matters
for further study and debate. See Privacy Protection
study Commi'n, £ osonad Proicacy o an Laroation

DA s the e ke B seeon peraud or general dam.
ages. Inuny event, never-enacted language that =imply “provides
an unanswered guestion” does not suffice G demonstrate thar the
“law is clear.,” BFP, 511 U.S. at 547.

YTk congvessional proponents of a hroadar hill were under
considerable pressure to defer their more controversial provisions.
Had Congress failed to reach a compromise in the few remaining
weeks after its Thanksgiving recess, it was understood that Pre-
sident Ford planned to issue an executive order “nearly identical”
to the House bill, but containing no civil remedies at all. and, by
doing =0, to "steual the thunder” of privacy reform from the Con-
gress, See 120 Cong. Rec. at 35,763; id. at 36,644 (Rep. Moorhead).
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Society: Report of the Privacy Protection Study Com-
mission 530 (1977) (Congress “restrict[ed] recovery
[under the Act] to specific pecuniary losses until the
Commission could weigh the propriety of extending the
standard of recovery.”)." Petitioner’s effort to obtain
the very type of automatic damages payment for which
Congress deferred consideration, due to the contro-
versy surrounding that form of relief, thus ignores the
legislative compromise that brought the Privacy Act
into being.'"”

3. Petitioner argues (Br. 27) that allowing automatic
damages would help “fulfill] the Act’s purpose(]” of
protecting privacy. Perhaps so, but an argument hased
on “policy, no matter how compelling, is insufficient,
standing alone, to waive [sovereign] immunity.” Li-
brary of Congress, 478 U.S. at 321. Beyond that, “no
legislation pursues its purposes at all costs,” and
“[d]eciding what competing values will or will not be

P See alze 120 Cong. Ree, at 36,8895 (Sen. Perevy (*Thix bill is
coertainly et the fral word on privacy, There will be additional
laws needed to solve particular problems * * *. But this bill is a

fstorie beginning.” o oL SnonT lep. Mou
perfect bill: But it s ostart and we inportant first 2tep in the right
direction.”); 1bid. (Rep. Holiffeld) (It may not be as complete as
ot et et T Pl Vel 10T State syt hu the Pyesi.

adlh it s not &

dewt upon Siguiyg the Bdl cato Lawe, 11 Weekly Comyp. Pres. Doc.
a dJuns 1, 1975 inoting that there will he "eontinuing legislative
and executive efforts to reassess the proper balance between the
DrIvaey Interests of the individual and those o1 soclety .

I* Indeed, even though it was the Senate that pressed for the
most generous damages relief, the Senate itself rejected liquidated
damages provisions of only $100. See S. 2310, supra, § 7(c)(1);
S. 3633, supra, § 11(b)(1). It thus is implausible that a compromise
with the more fiseally restrictive House version of the legislation
would produce a liquidated damages provision ten tinies what the
Senate itself had refused to enact.
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sacrificed to the achievement of a particular objective is
the very essence of legislative choice.” Rodriguez v.
United States, 480 U.S. 522, 525-526 (1987) (per curiam).
To “assume that whatever furthers the statute’s pri-
mary objective must be the law” “frustrates rather
than effectuates legislative intent” by failing to reserve
for Congress the difficult trade-offs inherent in nearly
all legislative decisions. Id. at 526; see also Newport
News, 514 U.S. at 136 (“Every statute proposes, not
only to achieve certain ends, but also to achieve them
by particular means—and there is often a considerable
legislative battle over what those means ought to
o 20 10

be.”).

The legislative history, in fact, documents that, in
considering the competing remedial provisions before
it, Congress did not proceed with a single-minded focus
on encouraging Privacy Act litigation, to the exclusion
of the fiscal consequences attending the authorization of
hroad damages awards:

[W]e are trving to halance two great interests here.
We e trving to Baibince the necessity of balancing

"Rven though relief is restricted 1o those who have sutfered
actual damages, the monetary vemedies provided by the Privacy
Avtare ol parsitionions vompat ed waid the remedies available for
other statutory violations. The Administrative Procedure Act,
whichh provides thie usual basis fur challenging federal agency
action. specificallv exeludes "monev damages” from the available
forms of relief. 3 U.8.C. 702 In euite against the United States,
the availability of retrospective monetary relief is therefore the
exception rather than the rule. To permit monetary awards even
without proof of actual damages would be more unusual still.
Though Congress has, on occasion, authorized such awards (see p.
34, supra), a decision to do =0 cannot be said to follow naturally or
typically from Congress’s decision to prohibit particular agency
conduct.



46

the budget, and we are trying to protect the
Government from undue liability.

I think it is wrong to make the Government of the
United States and this congressional budget subject
to an absolutely incalculable amount of liquidated
damages. If we had a hundred lawsuits and if we
had a hundred verdicts of $1 million each, there
would be no guarantee that this Congress could
protect itself against that liability.

120 Cong. Rec. at 36,659 (Rep. McCloskey) (com-
menting on an amendment to authorize punitive dam-
ages): see also id. at 36,956 (Rep. Erlenborn) (opposing
an amendment that would have provided damages
for any violation of the Act because it “expose[d] the
Government to undue liability” which “[w]e just cannot
afford™); id. at 36,659 (Rep. MceCloskey) (“[1]s it not true
that there would be no way of ascertaining in advance
of any one year, when this Congress is ascertaining the
budget, what might possibly be the amount of damages
that might be awarded?”); (d. at 36,644 (Rep. Moorhead)
C'We have tried to tailor this bl so that it will protect
individual rights and at the =ame ftime permit the
Government to operate responsibly and perform its
functions without unjustifiable impediments.”).

The remedial teat that Congress ultimately enacted
—which includes no reference to “general,” “liqui-
dated,” “statutory,” or “presumed” damages—reflects
thial woinpiotnise by lmiting monctary reeoveries to
those who have sustained “actual damages,” while at
the same time providing those same persons a guaran-
teed minimum award. That minimum guarantee, in
turn, obviates the proof difficulties that frequently arise
in quantifying damages precisely, streamlines the proof
of multiple, minor damages claims, and provides an
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incentive to prove the existence of actual damages even
when they are small in amount.

In short, the legislative history makes clear that,
when Members of Congress favored some form of auto-
matic damages payment, they said so explicitly. The
history also reveals that such provisions were contro-
versial because of their budgetary implications. The
resulting compromise bill enacted the remedies pro-
vision on which there was common ground—one allow-
ing “actual damages”—and deferred to a later day the
consideration of other types of damages. Petitioner’s
reading of the statutory language thus attempts to
obtain through judicial interpretation what was lost in
the inevitable “give-and-take of the legislative process.”
Bell v. Maryland, 378 U.S. 226, 317 (1964) (Goldberg, J.,
concurring).

4. Finally. petitioner invokes (Br. 33-34) the Office of
Management and Budget's Privacy Act Guidelines in
support of his broad reading of the damages provision.
The Privacy Act charges the Office of Management
and Budget (OMB) to “develop and. after notice and
opportunity for public comment, prescribe guidelines
andd regulations tor the use of agencies in implementing
the provisions of [the Privacy Act],” and to “provide
continuing assistance to and oversight of the imple-
mentation ot {the Privacy Act) by agenciesx.” 5 U.>.C.
nh2alv). Guidelines issued by OMB in 1975 state that
an agency will be required to pay “[ajctual damages or
S$1.000. whichever s greater. when 1t 1s Tound to have
committed an intentional or willful violation of the
provisions of the Privacy Act for which an actual
damages award is permitted. 40 Fed. Reg. at 28,970.

OMB has informed this Office that, in recognition of
the principle that waivers of sovereign immunity must
be strictly construed, OMB does not interpret its
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Guideline to require the payment of $1000 to plaintiffs
who have sustained no actual damages from a violation
of the Act. Furthermore, even if the relevant Guideline
provision unambiguously supported petitioner’s posi-
tion, it would not be entitled to judicial deference, be-
cause it concerns a provision of the Act that is admini-
stered solely by the courts, not by OMB or any other
federal agency. See Adams Fruit Co. v. Barrett, 494
U.S. 638, 649-650 (1990).

More importantly, OMB’s Guidelines are irrelevant
to the sovereign immunity question before this Court.
Any waiver of sovereign immunity must be clearly and
uncguivecally expressed in the statutory text. Nowdic
Vill., 503 U.S. at 33, 37. If the text is clear, “that is the
end of the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed intent
of Congress.” Chevion U.S.A. Inc. v. Natural Res. Def.
Council, Ine., 467 U.S. 837, 8342-843 (1984). If the statu-
tory text is ambiguous and susceptible of competing
interpretations, then the canon of narrow construction
of waivers of sovereign immunity dictates that immu-
nity is not waived. Nordic Vall., 503 U, at 37, OMB
cotthel not, through the issuance of interpretative guid-
ance, effect a waiver of sovereign immunity that Con-
gress did not unambiguously enact. See OPM v. Rich-
mond, 496 U8, at 424-434 (kxecutive Branch orficlal
cannot bind gnvernment to monetary payment absent
congressional appropriation); Skaw, 309 U.S. at 501.
The Privacy Act = text contains no unambiguous
authorization for statutory or liquidated damages
absent proof of actual damages, and that is the end of
the matter.



CONCLUSION
The judgment of the court of appeals should be

affirmed.
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APPENDIX A

Section 552a of Title 5, United States Code, provides
in pertinent part as follows:

Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—

(1) the term “agency” means agency as defined
in section 552(e) of this title;

(2) the term “individual” means a citizen of the
United States or an alien lawfully admitted for perm-
aneit residence;

(3) the term “maintain” includes maintain, col-
lect, use, or disseminate;

(4) the term “record” means any item, collection,
or grouping of information about an individual that is
maintained by an agency, including, but not limited
to, his education, financial transactions, medical his-
tory, and criminal or emplovment history and that
contains his name, or the identifving number, sym-
bol, or other identilying particulay assigned to the
individual, such ax a finger or voice print or a photo-
graph:

(3) the term “system of records”™ means a group
of any records nnder the control of any agency from
which information is retrieved by the name of the
individual or by =ome identitving number, symbol, or
other identifving particular assigned to the in-
dividual;

(6) the term “statistical record” means a record
in a system of records maintained for statistical re-
search or reporting purposes only and not used in

(1a)
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whole or in part in making any determination about
an identifiable individual, except as provided by
section 8 of title 13;

(7) the term “routine use” means, with respect to
the disclosure of a record, the use of such record for a
purpose which is compatible with the purpose for
which it was collected;

* ok ok % %

(b) CONDITIONS OF DISCLOSURE.—No agency shall
disclose any record which is contained in a system of
records by any means of communication to any person,
or to another agency, except pursuant to &4 written
request by, or with the prior written consent of, the
individual to whom the record pertains, unless dis-
closure of the record would be—

(1) to those officers and employees of the
agency which maintains the record who have a need
tfor the record in the pertormance of their duties;

(2) rvequired under section 532 of this title:

(3) for a routine use as defined in subsection
{a)(7) of thisx section and described under subsection
(e)(4)(D) of this section;

(4) o the Dureau of the Cetistis {0r purpuses of
planning or carrying out a census or survey or
related activity pursuant to the provisions of title 13;

(5) to areciptent who has provided the agency
with advance adequate written assurance that the
record will be used solely as a statistical research or
reporting record, and the record is to be transferred
in a form that is not individually identifiable;
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(6) to the National Archives and Records Ad-
ministration as a record which has sufficient his-
torical or other value to warrant its continued pre-
servation by the United States Government, or for
evaluation by the Archivist of the United States or
the designee of the Archivist to determine whether
the record has such value;

(7) toanother agency or to an instrumentality of
any governmental jurisdiction within or under the
control of the United States for a civil or criminal law
enforcement activity if the activity is authorized by
law, and if the head of the agency or instrumentality
has made a written request to the agency which
maintains the record specifying the particular por-
tion desired and the law enforcement activity for
which the record is sought;

(8) to a person pursuant to a showing of com-
pelling circumstances affecting the health or safety of
an individual if upon such disclosure notification is
transmitted to the last known address of such in-
dividual;

(9) to either House of Congress, or, o the ex-
tent of matter within its jurisdietion, any committee
or subcommittee thereof, any joint committee of
(‘ongress or subcommittee of any such joint com-
mittee;

(1) to the Comptroller General. or any of his
authorized representatives, in the course of the per-
formance of the duties of the General Accounting
Office;

(11) pursuant to the order of a court of com-
petent jurisdiction; or
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(12) to a consumer reporting agency in accor-
dance with section 3711(e) of title 31.

* * Ed * *

(d) AccEss TO RECORDS.—IEach agency that main-
tains a system of records shall—

(1) upon request by any individual to gain
access to his record or to any information pertaining
to him which is eontained in the system, permit him
and upon his request, a person of his own choosing to
accompany him, to review the record and have a copy
made of all or any portion thereof in a form compre-
hensible to him, except that the agency may require
the individual to furnish a written statement author-
izing discussion of that individual’s record in the
accompanying person’s presernce;

(2) permit the individual to request amendment
of a record pertaining to him and—

(A) not later than 10 days (excluding Satur-
dayvs, Sundays, and legal public holidays) after the
date of receipt of such request, acknowledge in
writing such recelpt; and

(B) promptly, either—

(1) make any correction of any portion
thereot which the individual believes is not
accurate, relevant, timely, or complete; or

(ii) inform the individual of ite refusal to
amend the record in accordance with his re-
quest, the reason for the refusal, the procedures
established by the agency for the individual to
request a review of that refusal by the head of
the agency or an officer designated by the head
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of the agency, and the name and business ad-
dress of that official;

(3) permit the individual who disagrees with the
refusal of the agency to amend his record to request
a review of such refusal, and not later than 30 days
(excluding Saturdays, Sundays, and legal public
holidays) from the date on which the individual re-
quests such review, complete such review and make
a final determination unless, for good cause shown,
the head of the agency extends such 30-day period;
and 1if, after his review, the reviewing official also
refuses to amend the record in accordance with the
request, permit the individual to file with the agency
4 concise statement setting forth the reasons for his
disagreement with the refusal of the agency, and
notify the individual of the provisions for judicial
review of the reviewing official’s determination
under subsection (g)(1)(A) of this section;

(4) In any disclosure, containing information
about which the individual has filed a statement of
disagreenent, vecurring after the filing of the state-
awent under paragraph (33 of thiz =ubsection. clearly
note any portion of the record which is disputed and
provide copies of the statement and, if the agency
deetnis it appropriate, copies of a concise statement of
the reasons of the agency for not making the amend-
ments requested, to persons or other agencies to

1 I 1o i T s e AinalAaea
WU cne o puiet SOCGiG Nnds OOl TIEORG and

(5) nothing in this section shall allow an in-
dividual access to any information compiled in rea-
sonable anticipation of a civil action or proceeding.

(e) AGENCY REQUIREMENTS.—Each agency that

maintains a system of records shall—
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(1) maintain in its records only such information
about an individual as is relevant and necessary to
accomplish a purpose of the agency required to be
accomplished by statute or by executive order of the
President;

(2) collect information to the greatest extent
practicable directly from the subject individual when
the information may result in adverse deter-
minations about an individual’s rights, benefits, and
privileges under Federal programs;

(3) inform each individual whom it asks to supply
information, on the form which it uses to collect the
information or on a separate form that can be re-
tained by the individual—

(A) the authority (whether granted by stat-
ute, or by executive order of the President) which
authorizes the solicitation of the information and
whether dizclosure of such information is manda-
tory or voluntary;

(B) the principal purpose or purposes for
which the information is intended to be used:

(C) the routine uses which may be made of
the information, as published pursuant to para-
graph 3iiD) of this subsection, and

(D) the effects on him. if any, of not providing
all or any part of the requested information;

(4) subject to the provisions of paragraph (11 of
this subsection, publish in the Federal Register upon
establishment or revision a notice of the existence
and character of the system of records, which notice
shall include—

(A) the name and location of the system:;
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(B) the categories of individuals on whom
records are maintained in the system;

(C) the categories of records maintained in
the system;

(D) each routine use of the records contained
in the system, including the categories of users
and the purpose of such use;

(E) the policies and practices of the agency
regarding storage, retrievability, access controls,
retention, and disposal of the records;

(F) the title and business address of the
agency official who is responsible for the system of
records;

(G) the agency procedures whereby an in-
dividual can be notified at his request if the system
of records contains a record pertaining to him;

(H) the agency procedures whereby an indi-
vidual can be notified at his request how he can
pain access to any record pertaining to him con-
tained in the system of records, and how he can
contest its content; and

(I) the categories of sources of records in the
system;

(5) maintain all records which are used by the

agency in making any determination about any in-
daividual with such accuracy. relevatce, timeliless,
and completeness as is reasonably necessary to
assure fairness to the individual in the determina-
tion;

(6) prior to disseminating any record about an

individual to any person other than an agency, unless
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the dissemination is made pursuant to subsection
(b)(2) of this section, make reasonable efforts to
assure that such records are accurate, complete,
timely, and relevant for agency purposes;

(7) maintain no record describing how any in-
dividual exercises rights guaranteed by the First
Amendment unless expressly authorized by statute
or by the individual about whom the record is main-
tained or unless pertinent to and within the scope of
an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an
individual when any record on such individual is
made available to any person under compulsory legal
process when such process becomes a matter of
public record;

(9) establish rules of conduct for persons in-
volved in the design, development, operation, or
maintenance of any svstem of records, or in main-
taining any record, and instruct each such person
with respect to such rules and the requirements of
this section, including any other rules and procedures
adopted pursuant to this section and the penalties for
noncompliance;

(10) establish appropriate administrative, techni-
cal, and physical safeguards to insure the security
and confidentiality of records and to protect against
anv anticipated threats or hazards to their security
o integrity which could vesult in substantial harm,
embarrassment, inconvenience, or unfairness to any
individual on whom information is maintained;

(11) at least 30 days prior to publication of infor-
mation under paragraph (4)(D) of this subsection,
publish in the Federal Register notice of any new use
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or intended use of the information in the system, and
provide an opportunity for interested persons to
submit written data, views, or arguments to the
agency; and

(12) if such agency is a recipient agency or a
source agency in a matching program with a non-
Federal agency, with respect to any establishment or
revision of a matching program, at least 30 days prior
to conducting such program, publish in the Federal
Register notice of such establishment or revision.

(f) AGENCY RULES.—In order to carry out the pro-
visions of this section, each agency that maintains a
system of records shall promulgate rules, in accordance
with the requirements (including general notice) of
section 553 of this title, which shall—

(1) establish procedures whereby an individual
can be notified in response to his request if any sys-
tem of records named by the individual contains a
record pertaining to him;

(2) defire regsonabie fimes, p]H('t—‘Sc and I‘qu]il‘&’-
ments for identifving an individual who requests his
record or information pertaining to him before the
agency shall make the record or information avail-
able ro the individual:

(3) establish procedures for the disclosure to an
individual upon his request of his record or intor-
ination pertaining to han, indduding special pro-
cedure, it deemed necessary, for the disclosure to an
individual of medical records, including psychological
records, pertaining to him;

(4) establish procedures for reviewing a request
from an individual concerning the amendment of any
record or information pertaining to the individual, for
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making a determination on the request, for an appeal
within the ageney of an initial adverse agency deter-
mination, and for whatever additional means may be
necessary for each individual to be able to exercise
fully his rights under this section; and

(5) establish fees to be charged, if any, to any
individual for making copies of his record, excluding
the cost of any search for and review of the record.

The Office of the Federal Register shall biennially com-
pile and publish the rules promulgated under this sub-
section and agency notices published under subsection
(e)(4) of this section in a form available to the public at
low cost.

(g)(1) CviL REMEDIES.—Whenever any agency

(A) makes a determination under subsection
(d)(3) of this section not to amend an individual’s
record in accordance with his request, or fails to
make such review in conformity with that subsection;

(B) refuses to comiply with an individual request
under subsection (dx 1) of this section,

(C) fails to maintain any record concerning any
individual with such accuracy, relevance, timeliness,
and completeness as is necessary to assure fairness
in any determination relating to the qualitications,
character, rights, or opportunities of, or benefits to
the individual that may be made on the basis of such
record. and consequently a determination is made
which is adverse to the individual; or

(D) fails to comply with any other provision of
this section, or any rule promulgated thereunder, in
such a way as to have an adverse effect on an
individual,
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the individual may bring a civil action against the
agency, and the district courts of the United States
shall have jurisdiction in the matters under the pro-
visions of this subsection.

(2)(A) In any suit brought under the provisions of
subsection (g)(1)(A) of this section, the court may order
the agency to amend the individual’s record in accor-
dance with his request or in such other way as the court
may direct. In such a case the court shall determine the
matter de novo.

(B) The court may assess against the United States
reasonable attorney fees and other litigation costs
reasonably incurred in any case under this paragraph in
which the complainant has substantially prevailed.

(3)(A) In any suit brought under the provisions of
subsection (g)(1)(B) of this section, the court may enjoin
the agency from withholding the records and order the
production to the complainant of any agency records
improperly withheld from him. In such a case the court
zhall determine the matter de novo. and may examine
the contents of any agency records in camera to deter-
niine whether the records or any portion thereof may
be withheld under any of the exemptions set forth in
subsection (k) of this section. and the burden is on the
agency to sustain its action,

(B) The court may assess against the United
States reasnnable attorney fees and other litigation
costs reazonably incurred in any case under this para-
graph in which the complainant has substantially pre-
vailed.

(4) In any suit brought under the provisions of
subsection (g)(1)(C) or (D) of this section in which the
court determines that the agency acted in a manner
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which was intentional or willful, the United States shall
be liable to the individual in an amount equal to the sum
of—

(A) actual damages sustained by the individual
as a result of the refusal or failure, but in no case
shall a person entitled to recovery receive less than
the sum of $1,000; and

(B) the costs of the action together with reason-
able attorney fees as determined by the court.

(5) An action to enforce any liability created under
this section may be brought in the district court of the
United States in the district in which the complainant
resides, or has his principal place of business, or in
which the agency records are situated, or in the District
of Columbia, without regard to the amount in con-
troversy, within two vears from the date on which the
cause of action arises, except that where an agency has
materially and willfullv misrepresented any information
required under this section to be disclosed to an
individual and the information =0 misrepresented is
material to establishment of the liability of the agency
to the individual under this section, the action may be
brought at any time within two vears after discovery
by the individual of the misrepresentation. Nothing in
this section shall be construed to authorize any civil
action hy reason of any injury sustained as the result of
a disclosure of a record prior to September 27, 1975.

s B B E X

(i)(1) CRIMINAL PENALTIES.—Any officer or em-
plovee of an agency. who by virtue of his emplovment
or official position, has possession of, or access to,
agency records which contain individually identifiable
information the disclosure of which is prohibited by this
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section or by rules or regulations established there-
under, and who knowing that disclosure of the specific
material is so prohibited, wilifully discloses the material
in any manner to any person or agency not entitled to
receive it, shall be guilty of a misdemeanor and fined
not motre than $5,000.

(2) Any officer or employee of any agency who
willfully maintains a system of records without meeting
the notice requirements of subsection (e)(4) of this sec-
tion shall be guilty of a misdemeanor and fined not more
than $5.000.

(3) Any person who knowingly and willfully re-
quests or obtains any record concerning an individual
from an agency under false pretenses shall be guilty of
a misdemeanor and fined not more than $5,000.

* Ed 3 sh k4

(v) OFFICE OF MANAGEMENT AND BUDGET RESPON-
SIBILITIES.—The Director ot the Office of Management
and Budget shall—

(1) develop and, after notice and opportunity for
public comment, prescribe guidelines and regulations
for the use of agencies in 1mplementing the pro-
visions of this section: and

(2) provide continuing assistance to and over-
sight of the implementation of this section by

avanniag
agencies,



14a

APPENDIX B

The Privacy Act of 1974, Pub. L. No. 93-579, 88 Stat.
1896 (reproduced in part at 5 U.S.C. 552a note),
provides in pertinent part as follows:

SEC.2 (a) The Congress finds that—

(1) the privacy of an individual is directly
affected by the collection, maintenance, use, and dis-
semination of personal information by Federal
agencies;

(2) the increasing use of computers and sophisti-
cated information technology, while essentiai to the
efficient operations of the Government, has greatly
magnified the harm to individual privacy that can
occur from any collection, maintenance, use, or dis-
semination of personal information;

(3) the opportunities for an individual to secure
employment, insurance, and credit, and his right to
due process, and other legal protections are en-
dangered by the misiise of ceitain intormation sys-
tems:

(4) the right to privacy is a personal and funda-
mental right protected by the Constitution of the
United States: and

(5) in order to protect the privacy of individuals
identified in information svstems maintained bv
Federal agencies, it iz necessary and proper for the
Congress to regulate the collection, maintenance, use,
and dissemination of information by such agencies.

(b) The purpose of this Act is to provide certain
safeguards for an individual against an invasion of
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personal privacy by requiring Federal agencies, except
as otherwise provided by law, to—

(1) permit an individual to determine what re-
cords pertaining to him are collected, maintained,
used, or disseminated by such agencies;

(2) permit an individual to prevent records per-
taining to him obtained by such agencies for a
particular purpose from being used or made available
for another purpose without his consent;

(3) permit an individual to gain access to infor-
mation pertaining to him in Federal agency records,

L\ (2] ]f\ f\
to nave a CoOpYy madGcl o1 a" O any pC}'t

to correct or amend such records:

(4) collect, maintain, use, or disseminate any re-
cord of identifiable personal information in a manner
that assures that such action is for a necessary and
lawful purpose, that the information is current and
accurate fur its intended use, and that adequate safe-
guards are provided to prevent misuse of such infor-
mation;

(3) permit exemptions from the requirements
with respect to records provided in this Act only in
those cases where there is an important public policy
need for such exetiption as has been determined by
specific statutory authority; and

(6) be subject to civil suit for any damages which
oceur as a result of willful or intentional action which
violates any individual's rights under this Act.

¥k W ok %

SEcC. 5. (a)(1) There is established a Privacy Pro-
tection Study Commision (hereinafter referred to as the
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“Commission” which shall be composed of seven mem-
bers as follows:
(A) three appointed by the President of the
United States,

(B) two appointed by the President of the
Senate, and

(C) two appointed by the Speaker of the
House of Representatives.

Ed * * * *

(b) The Commission shall—

(1) make a study of the data banks, auto-
mated data processing programs. and information
systems of governmental, regional, and private organi-
zations, in order to determine the standards and pro-
cedures in force for the protection of personal infor-
mation: and

(2) recommend to the President and the Con-
gress the extent, if any. to which the requirements and
principies of section 552a of title 5, United States Code,
~hould be applied to the information practices of those
organizations by legizlation, administrative action, or
voluntary adoption of such requirements and principles,
and report on such other legislative recommendations
4% it may determine to be necesgary to protect the
privacy of individuals while meeting the legitimate
leeds of governiient atid society for indut matiot.



(C) k% ik

(B) The Commisson shall ineclude in its
examination a study of—

& * * * *

(iii) whether the Federal Government
should be liable for general damages incurred
by an individual as the result of a willful or
intentional violation of the provisions of
sections 552a(g)(1)(C) or (D) of title 5, United
States Codel[.]

* * Ed * *

SEC. 7. (a)(1) It shall be unlawful for any Federal,
State or local government agency to deny to any
individual any right, benefit, or privilege provided by
law because of such individual's refusal to disclose his
cocial security aceount number.

(2) the provisions of paragraph (D of this subsection
shall not apply with respect to—

(A) any disclosure which is required by Federal
statute, or

(B) the disclosure of a =ocial security number to
anyv Federal., State, or local agency maintaining a
svstem of records in existence and operating before
January 1, 197H.11 =uch disciosure was required under
statute or regulation adopted prior to such date to
verify the identity of an individual.

(b) Any Federal, State, or local government
agency which requests an individual to disclose his
social security account number shall inform that in-
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dividual whether that disclosure is mandatory or volun-
tary, by what statutory or other authority such number
is solicited, and what uses will be made of it.
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(11:03 a.m.)

CHIEF JUSTICE REHNQUIST: We'll hear argument

next in No. 02-1377, Buck Doe v. Elaine Chao.
Mr. Campbell.
ORAL ARGUMENT OF JACK W. CAMPBELL, IV
ON BEHALF OF THE PETITIQNER
MR. CBZMPBELL: Mr. Chief Justice, and may it
please the Court:
Iin =his case, 1t is nundisputed that petit .one

digtresz typiczl zf oz privasy Invaslion czused by othe
Department of Labcocr's Intenticnal and willfual viclation
tne Frivacy rful fhe wnly gQuestion 1s wihlhel uhlder il
CIICUMSTANCES, UEeLITIONSr 13 Shlif.ed DL Lo oL i
Praivacy Act's modest SL,uUlU STATUTOTYY ATmages remeay
NSRRI Cellls we i L S RN g = .
me cut on cne thing? Yocu spoke of the modest $1,000
recovery. The argument 1s made on the other side that,

fact, 1t would be $1,000 for every publication in this

case, for every caption cf a - of -

order that went out, to everyone to whom that order was

sent, so that it would not be $1,000, it would be many,

many thousands. Is that the proper construction of the

statute?

(9%}

ALDERSON REPORTING COMPANY
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MR, CAMPRELL: The answer to that is no, Justice

(

Souter, and let me answer that in at least two ways.

First of all, the District of Columbia Circuit has already
held that the number of - that the $1,000 is key to each
individual and not to the number of disclosures. For
example, in the Tomasello case in the D.C. Circuit, there
was a simultaneous disclosure of information abcout a
single individual to some 4,000 recipients. That court
held -

CUESTIGHN: Ukay.

MR, CAMPRELL: - and I think <orrectly, that that

..... L O I I =S APy NI RN N B R T TR 5o Y
il ke cnoideresd orne dizcliosure stalka er o womt and,

PO L R o T e ~ T~ ~ 1 U -
thus, the individual would pe entitied Soeniy o oa single
DL, U0l Lelovery.

D sl wilat LI — owiiatl 11 LlleirwT l.all siwoi. oali
1nitTlial QrgIlcsure ant he naga protesrten 1T He sald,
ERT T - R [ )
J‘-_\,A i 'JA_,.L.A__;;‘-:, .. o d e wa L T e o PN [ oSN ‘:‘ A e A

it again. Would that be a separate cffense?

MR. CAMPBELL: That's a closer guestion - it -
because then ycou - you've got the - the temporal
separation that did not exist in the Tcmasello case.

QUESTION: Yeah, but you'd have tempcral
separation if there were 10 pleadings over a period of 10
months.

MR. CAMPBELL: But -

ALDERSON REPORTING COMPANY
1111 1th Street. N.W. Suite 400 1-800-FOR-DEPO Washington. DC 20003
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QUESTION: And I take it in that case you're
saying, no, there would still just be a - a - a one
violation and - and the maximum recovery, at least under

this provision, would be 1,000.

MR. CAMPBELL: I - I ~ I think that's right,
Justice Souter, and I want to make clear too that for each
of those disclosures you're describing, there would have

to be an adverse effect described and - and a causation

element met in each of these in any case before you even

Jorn te the guesTticn.
JUESTICN: But suppaose —he IRS -
YT T T AT, N el g e [ =R e R ol < 2 <
PO G S | Z o Y-S o] - T g (SR N R ) ' o
SNOWN here I mean, 17 notners me that scmebody 2lse

Knows my Zoclal Securlly numper.  You acn't Lnink tnat's

a
realls3Tic reason [COr NOT O 3SSUMING abl:ioalilnh ol Lhe
statute, do ycu?

MRV o oniucooior Lo- LI 4 LMoo lBTand ool JuEsLloy,

Justice (O'Connor, the answer is, vyes, there 1s a real harm
suffered here, and adverse effect is not a meaningless
standard. And in this case, you don't just have a
situation in which Buck Doe - it's obviously a pseudonym -
just alleges, I was harmed. This is a case in which he
submitted an affidavit, and more importantly, testified in
open court as to the severity and veracity of his

emoticnal -

h

ALDERSON REPORTING COMPANY
L1EHL T4th Sireet. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 20003
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but wouldn't -

MR. CAMPBELL: - and was cross-examined.

QUESTION: - wouldn't every perscn who wanted to
make such a claim make similar allegations? Is a class
action a reasonable possibility in a case like this?

MR. CAMPBELL: Let me answer both parts of your
question. As to the first part, I - I don't think we can
presume that plaintiffs are going to make up an adverse

effect. They are certainly under the obligaticns to

restity truthiuliy, anda in this <ase, the Government had
every copportunity that - te - and did Ccross-examline Mr
Coe oas Lo othe veractity of nis zdusrsse 2ffesc, The
magistrate found as & matter of fact ne ald suffer an

@)
t-
[
o
¥
o
@

adverse &rrect, L€ JalsLiidl ClUrt aaopTel

TR rnment neverl alipcarsSd Lhal Linasinld, s Niim e e
argumsents tThey have at this polnft are gonse
R R G A S R A L - LR IR SR - R SR SR

That's certainly the parade of horribles that the

covernment 1is trotting out here, and I think perhaps,

(]

Justice Souter, may go more - more directly to your
guestion as well. The answer is nc. Even 1f an
individual who has suffered an adverse effect caused by an
intentional or willful violation of the act 1is entitled to
a statutory damages award without being required to

quantify actual damages.

ALDERSON REPORTING COMPANY
1111 T4tk Street. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 20003
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lere are still at least two individualized

issues that will exist 1in evefy case. One is the pleading
and proof of the adverse effect, which necessarily may
vary among different plaintiffs. Second is the causation,
and particularly in the causation gquestion, Justice
O'Conner, this is not a - a standard that - that
plaintiffs lightly leap cver.

In fact, there are a number of cases, one of

which i1s the COroquoia decision of the First Circuit, which

was handed dcown while thls petiticn was pgpenaing, noted
that in zases where the - the adverse =2ffect alleged 1s a
- arm oomItlonal distrecz-otype problenr, Jou o may owell o run
into causation vroblems. There cculd be anv number of

otner stressors in this perscon's life.

CUESTIOND Let's assame Llal S.ihellay WZlihidluasey
and 1ntentionally releaces Social Serurity numbers, you
KW, Just SUST a4 wnl.€ o L Soliel Zwowilily SUHSICHAN
of their - their entire list. They sell their - their
list to somebody. Why wouldn't that be a perfectly valid

class action? Every cne of them has had the adverse
effect of having his Social Security number out there, and
every one of them has this same adverse effect, which is
the, I don't know, the trauma of knowing that - that your
- your Social Security number is floating out there where

anybody can use it. Why wouldn't that be a perfectly good

ALDERSON REPORTING COMPANY
FT1T Fth Street. NoW, Suite 400 1-800-FOR-DEPO Washington. DC 20003
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MR. CAMPBELL: Well, T - I think that the example
you give, the problem remains, particularly one of
causation. Some folks may not have an adverse effect,
they may not be concerned, I think, particularly 1if you're
describing a case in which it's only the number that's

released but the number's not linked to a name. I think

in those cases vyou might have difficulty.

QUESTION: Those numbers are - are linked to
names

MR AMPBELL: ['d still g2 kack to the - there's

""" zolzsn groblarn I£ - 7 senlre aqoiny foovale - that

1s an ndividualized issue ow, 1=

WUEBSTION: DMay © 9&ase, witlli r<3pslt o what, Jou
CTrOoOUQnt Lnirs JSase., L ofmai, vow Ll L ouen oL cwlilalield
4S8 a2 212s8s acricn ana vou were unsuccessiul. Su 10— 1
neal Yyl _v;lej Liiis ClaiT, = LT oL otz Im

attermpting to bring this as a class actlion kecause the
adverse effect is different for each person. So ycu're
giving up on your first loss. I mean, there are other
circulits that might say, yeah, why not class action?

MR. CAMPBELL: I don't - I don't - I don't
contend that there aren't arguments to be made. What I am

stating here is that there are some very strong -

QUESTION: But you say you lost fair and sqguare,

ALDERSON RIEPORTING COMPANY
1111 14th Street. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 20003
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and now vou've seen the error of vour wavys?

MR. CAMPBELL: Well, we lost féir and sqgquare and
I - and I want to point out too, I want to give another
example of a case, and it's one of the cases that the
Government cites in its brief as the example of - of this
- this problem, and that's the Schmidt case that is
pending in the Western District of Wisconsin, which
involves a putative class action against the Veterans
Administration. In that case, the Western District of

YWisTonsin held, and tTnis nas peen sinde Cert Was

a
(94}

O
~
Qs
ctr
]
(O

in this <case, held that

'._J
t™h
o
[
e}
e
(®)
<
D]
a:
]
Qa
jos
Ts
w
D
T
—+
[
¢
[
[

Nonetheiess, tnal Alstridi Court rejused Lo Coinily

TLASS oN presisely Uhae griands hal Loallh dese o shoaad b oo
~cday
~ - - o1 -
[N D “ - ~ - e Cuad o S s oy — A e A ~ F i Bl

action in a case? TYes, 1t's conceivable, and I do -
JUESTION: But even 1if they're not class actions,
I have, I think, the same problem people have expressed.

ecurity number on our

w

In Massachusetts, we put cur Scc:ial
driver's license. I have it right 1in my pocket. I show
it 10 million times a day, or however many. So suppose

that, you know, the IRS releases - California wants to do

the same thing. They have 35 million drivers, and the IRS

ALDERSON REPORTING COMPANY
LI T4th Street. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 20003



1 sends them a list so they can check it out, or the Social
2 Security Administration does that and, my God, there's 35
3 million lawsuits, $1,000 each, that's only 35 billion.
4 Suppose they do it nationwide. There's 200 bkillion, and
5 that's only Socilal Security numbers. All you have to do
6 is read through these 14 pages <f fine print cof the
7 regulrements of the Privacy Act, certain days have to be
38 met, certain deadlines, and it's very easy to imaaine
S bankruptcy in the Federal Treasury.

10 A1l right. 5o, I mean, you know, triliions,

F 2o's casy TIos=e vthat. I ovar make up hypcotheticals, which
N Y11 smpars ooon Pur wuan =see whnere I'mogliny, bLatzuss what

Lo TTaT orvibnie inAd when T oread the

14 horrible, I tnink, my God, they're righrt ALl rignt

15 Now, you telil me why they're not

e MR. CAMPBELL: In the nypothetizal than you're
17 preposing, Justice Breyer, [ think Lners ars 5ev=ias

18 answers.

19 QUESTION: And just make up, vcu know, 1lt's easy

20 for both of us to make up a lot.

21 MR. CAMPBELL: Sure.

22 QUESTION: 1 want tc know what are the

23 protections if you win against generating millions and

24 millions of lawsuits with billions of dollars.

25 MR. CAMPBELL: In - in the hypotheticals that

10

ALDERSON REPORTING COMPANY
1111 14th Street. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 20003



b

on

~J

O

by

i

—

[
N

23

24

25

you've described, if I could take those on their terms
first. It's very likely that one of the exceptions to the
Privacy Act disclosure 1s going to apply usual - if it's
the case that - that this is a working relationship
between the Federal Government and varlious state
gevernments and the like, that may well fall within the
usual use.

There are a number of these exceptions listed,

so certainly you have to look to those first. Have to go

- g0 bkack to - this would nave Lo pe intentiosnally
wrongful conduct by the Government -

SRR ate RIS R - R s T P

o s VoL g Sdlay - = ~ A e 4
Jnvernment Acen~y that takes viace that lsn't intenticnal.
fou always have psople Intendlng to ao what They do in one
OTeIrnment

MR, CAMPEELL: Well -

POl it NIy Tesdaned Lhiédw T oLlllay o~

nobody puts anything on a piece of paper, releases 1it,
isn't intentional.

MR. CAMPBELL: Certainly the - the intent to
release the - the information wculd be correct, but that's
nct the same as to say there was an intent to violate the
Privacy Act.

QUESTION: Ah, in other words, in order to

recover - now, that's an important point to me - in order

11
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to recover, the plaintiff has to show that the government
individuals or the agency not only intended to do what did
violate the act, but they intended that what they did
would violate the Act. They knew about the - that's
willful, it's like they knew about the legal cobligaticn
and they intentionally violated 1it.

MR. CAMPBELL: That's correct, Justice

QUESTION: Well, then, how did you ever win this

one?

JUEZTICN:  That's - that's - that's a very
strong -

OUESTTON: =50, =Yy ostrondg,

SUESTICN: - instruction ‘rdinary - ignorance
SI Ihe La is - 18 lefenss, and "nsSré ayrd a.i SIrIis ox
CLAT LTS AT LS L€ el e s s Dea g wediaaai S liko ity dTa@iD
Llial vow sniloinded Lo Ao Lhie adl Litabl oyuwu awd, UL Lilal v
Yrow 1t oialaron o she Ta

MR. CAMPBELL: Well, in - in this case - I - the
consistent constructicons of - ¢of the Privacy Act 1s it's -
it's greater than gross negligence. It - 1t necessarily

encompasses more than just I intended t2 do something.
It's that T - I willfully blind to my c¢bligations in the -

QUESTION: Well, how about this case? How - how
was that shown in this case?

MR. CAMPBELL: In pages - if I could point the

12
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QUESTICN: This was a - this was a distribution

(s

by administrative law judges -
MR. CAMPBELL: That's correct.
QUESTION: - of hearing notices and decisions?

m

MR. CAMPBELL: That - among other things. The

answer 1s vyes, Justice Q'Connor. On pages Y6A to 97A oOf
the petitioner's appendix, there 1s the description of the
magistrate Judge's finding that there was a williul
viglation ot the Frivacy Act here and that there was a -
thiers Was ol STizmpt osven - o 2ven srrempt fo somply WiTH
the ant's regulirements, and I - I would poaint -

GUESTICH: BuT Lo say There's no i0Lent -0 LImply
1sn't o Tne same LnIng as$ Saysitd Tlaal o vo o Alita yew o SIZ
viclating Ttng 2ct wnen youa alrted

OIS Lt oo Well, L= e oaT Ty onrnSwIroLn

this way, Mr. Chief Justice. A wlllfui ignorance - a
willful ignering of the act's reguirements wculd guality
&3 a willful - and I - I want to -

JQUESTICN: Well, how can you - how can vou
willfully ignore an act's requlrements?

MR. CAMPBELL: Well, the Department of Labor was
well aware of what the Privacy Act's requirements were and

made no attempt to get the administrative law judges to

-

13
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comply, and - and I want to go back here this - to one of
the answers I gave with respect to your adverse effect
gquesticons. This issue was decided by the magistrate
judge, adopted by the district court, and thils was never
appealed by the Federal Government.

QUESTTON: Well, but our concern -

QUESTION: We're concerned here, Justice Breyer
and I guess - what 1s gclng to nappen if we rule in your

favor? That will probably not result i1in any benefit for

tne Government on thiis ground, but are we Just copening A
—~ ~f oy ~ 7o e PR IR < . - N~ ]
can of worms or 1s - Dy rullng in vour ftavor:

MR, TAMPREILL: The answer i3 no, and - and

SCUber and cusbice DLoyer, Lhat in fuatare Cases ~harve
Madnl voo L D a oo dae 0 Lolie Saoulll __tA‘_r,i_Z..ri T S EoES
DI WNeTNer 1ere was ah adveise -~ LruLy an advirzs effzof
SO milel and 4 owhothery tho - the sticlaraon gae
truly intentional and wiliful. But I want to -

QUESTICON: Ckay, but can - <an we just go back t

that for a second?
MR. CAMPBELL: Sure.
QUESTION: Because we'wve been concentrating on

willful, and you say, well, willful requires a very high

standard. As - as you just indicated in your answers, the

statute doesn't require willful. It requires intentional

14
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MR. CAMPBELL: Or willful.

3

ION: And it would be even more remarkable

QUES
to construe the - the term intentional as requiring
conscious disregard of - of a known statutory obligation.
MR. CAMPRELL: Let - let me answer this way in
respcense, and maybe 1t will - will help ease the concerns.

For 22 vyears, the interpretation of thne FPrivacy AclL Lhatl

petitioner offers today has keen the law of the land, and

. ,
in tnhat -
NI AT T AN . PP I ey S e 4 m A - PR
SUESTION: Do vyou have a Case that savs
noentiornnl granding zloans migt pe cansrroed To lnoiude
[ - - o a e I ~ - - £ - — Y~ 1A b
tnisg C-onsoiocus disregard of a - of a known legal
provision
S - [ - iy < +
i M [ S . N I [ - = il R e e L - -
TNAT pProposiTtion, Judtice JHoaléel, LUl I adasi., o Lacx o
- h " e - PR - - 11 i ] i
Toowwm LT LoLaha oo Y VILEOR T T - v _.‘._.fv-, it ge 3 nhhan

burden under any concept of what intenticna: or williful

will ke, and for vears, for 22 years, from 1S

7

ot
>
®
py
]
3
O

carliest 1997, when the Sixth Circuit decided
case, the interpretation that I am cffering this Court 1is
the one that the courts of appeals had unanimously
adopted, and never in those 22 years had the kind of

parade of horribles that the Government posits in this

case materialize.

15
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Indeed, if anything, if you look - there is a -
a reporter that lists every single case decided under the
ivacy Act since 1975,
QUESTION: But have any of those cases involved
disclosure of Social Security numbers?
MR. CAMPBETNT.: None that I recall. That seems to
be a relatively new -

QUESTION: See, this seems to me a particular

kind of disclosure that might happen over and over again

. ~ cr o PP PR
In a very Jasual way.
=) CTEMATIOT T T . T - PR W M T L o3 - vy B
MR, IJAMPBELL: I - 1 submit, Justics Stevens, if
I beovwvoro ip 2 T~acgiial W, that's rnat a~ing to Drovide
ToonIaunon: = 2 ZoTagual Wy Shat s o 8 na S O GO 2
= e 7 v ~ 1) OO ~ + -
aryone 1tn a cZcause oL a 1o
oD Lo Vioa, pursuant T a pLaely S al
N - ' -
LI =N LT - e > T Vil oy v T - " -
1 W . N . : . . -~ =
Ariver s Lllense ney Jdse iu o wli, lic IMwaiaiday 1hili udeS Lo

number tfor another purpocse.

MR. CAMPBELL: That's true. It's certainly true

o3

that Social Security numbers are u for other purposes.

wn

(S

o

But what is clear from this statute is that Congress was
specifically focused on cencerns about Social Security
numbers being disclosed and the adverse effects that can

result from that.

QUESTION: That - that may be true. What's

16
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bothering me,

which may be the same thing,

as Justice

Stevens says, 1s that I might have thought that a Labor

Department cfficial cou

of 50,000 people here,

1d reason

ably think,

T have a list

several are named John Smith, I

want to be sure we get the right cnes so I'll put the

Sccial Security number as identifier.
- on its face seem like such an unreasonable thing to
think, even if it's wrong.

And - and vet we have here a finding that nct
oniy 1s it wreng, but that it's intentionai and willful
zand thart's what prings up the praoplem you JCme 0D argue
Zna ITodontt bncTw no 2 Adaal with i necaces Tothink,
~ell, 1f this statute, intentional, sirful really m=an
the touyn LRing that you Say, wWwel., Lnen 1T'il wWIrg, U
Vou're rognt, LiefLo o wol Lole oa Dioihoaw D Ll 2 oo
this Case, wWnNicon sesms To o me To SUANG IOl e blobodilidl
THGT LILAL Llagls SlLanlaard L=ntuolelng aopllod Ind o omhon
think, my goodness, you're cpening tne door to the
horribles and - and I don't know how to do it because t

cther part isn't being argued.

I put it to you.
MR. CAMPBELL:

understand your dilemma

I -1

, Justice Brever,

back to, I don't doubt if this

That doesn't on its

4]

40

Id

he

That's my honest dilemma.

T
<

- 1f the statute is given

under - 1

well

and I again go

its natural reading, that the $1,000 statutory damages 1is

l

7
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to those to

available

liable, there will

py .
mcre fighting cver the

circumstances that

whom the

be an awful

adverse

United States shall be
lot more traction, a lot

effect and the particular

would rise to the level of an

intentional or willful viclation in the future.

QUESTION:

Mr .

MR. CAMPBELL:

QUESTION:

saying is -

in the Tases and we

That's

is that this issue

wilsh

Campbell -

simply not an issue here.

Really what - what Justice Breyer 1s

of willfulness or not 1is

it

<,
T
T

that 1s important. Zould we talk a little bit about what
Iz I othe TzEaT

MR CAMPRELL Yes, ves, Justice Srnalla, thank
Vou.

VLS L LN D ozl — all Jow Lewra LS wia - 1 N
really nave Croufle UNAersSTANAING now Lhielée Cdal e all
AAVErSE U llull o williewl 3oLzl dal sz Thotts oA ey
strange line. I mean, 1n - 1in the Administrative
Prccedure AcCt, vou talk about any person adversely
affected or aggrieved, and that's a person whc suffered

damage. It seems

language that - that sets

adverse effect on the one hand,

other. When -

actual damage?

very strange

for Congress to use

Up twe different categories,

and actual damage on the

when 1s there an adverse effect without

18
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MR. CAMPBELL: I think there frequently can be an
- an emotional harm that i1s not guantifiable in dollar
terms -

QUESTION: Well -

MR. CAMPBELL: - and that's very common in the

t—
3]

QUESTION: That doesn't mean that it's not

actual. It just means that it's hard to gquantify, but

you've had the emotional harm. Why isn't that an - why
lsn't that actual - adtuai harm?

MR, CAMPBELL: I - I want - I - 1T sgree with you
“havt chat Iz an zctusl harm, and I othink thar's one of the
tnings that the Tovernment s - 18 Trying ©o J1louc he
155U€ & L1t 1n ©nls case, and TOATl 138 L0 ¢4udate allaas
dallladesd alid ac Lda o Lalii, P Y 3 oy Giw Gl llooc '
Tnat tne - 1n - 1n INTerpreting fhe STatale, e

- Foyay + - 3 4 T T ~

T
.

!

|
1%}
(

use of a term actual damages, those must be given
different meanings.

QUESTION: Well, do you agree that, or do you
contend that adverse effect include - includes emoticnal
distress and that you have tc show scmething like
emotional distress befcre there is an adverse effect?

MR. CAMPBELL: Yes, yes indeed, Justice Kennedy,

and that is indeed the unanimous position of the Federal

19
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courts on that guestion.

QUESTION: What - what do you say about the
position c¢f the - which I understocd the circuit to be
taking that, on the assumption that there - there was some
emotional damage, at least in the sense that the - the man
said, I was very upset when T heard that the number was
out. Assuming that, I thought the Fourth Circult was
saylng, there 1s a category of harm that 1s generally non-

~ompensable in the law, and we assume it cught to be non-

compenszple here, and that category 1s enational damage,

which has no physical manifestation And the general
P 1 -~ Lo~ b N e < o -~ N b -7 0 ~ N~y 0 -~ vt 1 AN
CIlics yokehing o == lg, = n allzcw gonarally, =Zort la

doesn't allow rezZovery there hecause 1t's oo easy Lo
rake

ANQ LNe fOurinn wirzduwil, o LCuwdiil, wan Say ciidg
You know, whetner you're TAaLlKing apout Tamage ol wWheLIier
e b e e T N - - - falid P e
D" S SR oW CEE RN s A Sal T e [ -z

law simply doesn't generally recognize and i

Tt

shouldn't be
recognized here. That's a different issue from whetner it
can be guantified or not. What the circult was saying 1is,
you don't sven get to the point of proving guantification.
What - what 1s your response to that?

MR. CAMPBELL: If that is indeed what the Fourth

Circuit's position is, 1it's squarely wrong. At common law

and intentional torts generally, and in privacy torts

20

ALDERSON REPORTING COMPANY
FHTT T4th Street. N.W. Suite 400 1-800-FOR-DEPO Washington. DC 20003



[

—
T

specifically, this type of harm is compensable in scme at
least minimal way, even if it cannot be quantified, and I
think that's why -

QUESTION: What about ~ even if there 1s no
physical manifestation?

MR. CBEMPRELL: Even if there is no physical
manifestation. Indeed, I submit, Justice Scuter, it's -
there's nothing surprising about the overall remedial
scheme here, because i1t does track what happened at cocmmon
law and ‘nrentional Torts and witn respect to intentlional
privacy torts In fact, the Privacy Act i1s more strict
=ver tha “it owas raguirsd ozt ocommon law At oommon law
gven no damaale at ali, no - I'm o scrry - I don't - I don't
Want Lo Jgel DdcK tntd Tne JOnNIusicn Lver The TErms LVED
1T Tnere wWdas Lo LErMm al 2u., Lhmle wowed 5 30111 Le sows
At Lleast minimar award, reooqgnizing TNe 1nvasion

woBETLLN Jurw, belawss LilUaly -

MR. CAMPBELL: Here you have to put -

QUESTICN: - I mean, in vour - I understand your
privacy argument, but that's because the invasicn of
privacy or the infringement of privacy 1s regarded simply
as - as injury per se, and - and I thought the circuit was
saying, that's not what we're dealing with here. But
you're saying, what, privacy 1is privacy and - and -

MR. CAMPBELL: Well, I - I want to -

21
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QUESTION: RBut it's - pbut if that i1s so, then let
me just get to my guestion. If that is so, why did the
statute go intc speaking of actual damage at all? Why
didn't the statute simply say, 1f they invade the privacy
by publishing something they shouldn't publish, you get at

least $1,000 regardless But that's not what ir said.

It's keyed 1t to actual damage, and 1t said, 1f there's
actual damage, the person entitled to recovery for actual
damage gets at least 1,000, which is something gquite

.

diftferent. It dces not take Lhe position that it's a per

LY Bt ARNATITT T . W11 T - T -~ R R = N caNroo

JERMbPREET T s e L, 1 I, °7 Tours=s, dlsanree
1+ ~¥ o t+ T T Ty ~ al=Re e - 2 o F o~
~1T SO naralterlzZaT1lon JIoWnat suesectlid = 1t 1act
Says, DUuL Lel e gu waCkK Tl L1rst pard o1 e answer, W
are TasirkKilld aiblul 4l aldvVelfSe olioll, 2o ws alo La. N
abtut naving To grove a narm we're not CLST TAaLK1INg
- ~ v - . B + -
[l SANP I W S B -~ for U NP - Y -~ a IS -l = [y = e S 7 - T e D - - -z

abstract. You can certalinly do that at ccmmon law, and
Congress could have written a statute that allowed you to
do that under the Privacy Act. It didn't. It did at
least require tnat you demonstrate an adverse effect and
real harm.

QUESTION: And what - can - can you - and this
goes back to Justice Scalia's initial question, what is

the difference in adverse effect and actual damage?

1M
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MR. CAMPBELL: The difference is the ability to
quantify the harm in some dollar amount.

QUESTION: Yes, but if that's - if that's the
case, I don't see why the risk of being subjected to

identity theft would be increased by the disclosure of

i1y QA
vouLlL SUC L L+ ool Lo

al Security number, and if that's true, and 1
think some people could prove the risk i1is increased, that

would be true of every release of every Social Security

number.

MR, CAMPRBELL: I - I - T would certainly agree
that rhere 15 a3 real risk of ldentity theft any time
treore's 2 Jlsollziare 28 03 Sfoocizl Zecorit numbeor,

rarTiciilariyv as here when it's linked girectly with the
name

L SRS L LUN ‘ l1oes 1t TooTI3oal LLy L vy [¥et
every Cne 2f Tnose releases CAausSes 4an adverse elledi

i, Lo IEZELLD D aLnttoLnln Lol L= Treoe ool ld
e - there could be people who aren't bothered by that or

who don't share that fear.

QUESTION: Whether they're bothered abcut it or
not, they're - they have an increased risk, just 1f you
increase your risk of death, maybe they're nct aware of
it, but it's still an adverse effect.

MR. CAMPBRELL: Well, I do not contend that the

Privacy Act is a statute that - that compensates in some

23
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way for mecrely increased risk. I th hat does go back

to the adverse effect here. You do have to have some sort
of harm that actualizes, and here it did actualize in his

real emotioconal distress about the disclosure.

QUESTION: Well, I mean, that doesn't answer it.

The harm does actualize, as you say it, once the Social
Security number is released, the harm actualizes. You're
at greater risk than you were before. That's - that's
actual as can be.

MR, CAMEBRELL: I can't support that
intaerpretatison cf the act, althougnh candidliy, it - 1t
Plecably woold e 4 lotital e for o plalntiffs I chae - I
The m-nf-rha-mine Case And the reason 15 this: If the

- 1f tne disclosure 1tsell 1S the adveise =[LeCt, Whatl

nappens 1s Tnat Tne Zausatlion Lantdlade L uUlsSe T Ll

) —~ P - ~ T N ——
(g E o bczomes :AECItLT_lGTiS, 2N Loa2m pelinqg Zareltull o
Lhe — TS TeEXNT 1L E

QUESTION: Well, it's superflucus with respect to
Soclal Security numbers, but the statute covers a whole
range of activities other than this particular case.

MR. CAMPBELL: Absolutely, Justice Stevens, and I
- I - pbut I'm not sure - I - I don't think the answer 1is
that it would be Jjust superfluous with respect to Social
Security numbers. In every case, 1f the release of any

information, let's say it's a medical record, not a Social

24
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Security number. If the release itself is the adverse
effect, the problem is that does not - that does not hew

PN o+l o PR 1 i ~+ 1
to the the causation language contained in subsection

QUESTION: Well, the release of medical

infcrmaticn doesn't necessarily increase the risk of any
particular harm. But this particular information does

increase the risk of an identity theft for evervbody.

MR. CAMPBELL: It does increase that - it does

JUESTICHN I~ is n2t true 1f vou say, well,
sew I TLRING a5pLiri “hres Timez g day oy ozZomsthing like
Fhat S owhat?  But this 1s noft a so-wnal siltuaticon

MR. UAMPEBELL: No, 1t's a4 - I agree, Justice
sTevens LTOO0ES 1NZrease Lne 1Sk, MULo— Luwl LLY SLme
reocple, that increased riskK may nobl Zause Tnem an aaverse
€IIEJL, Lie Perdiliar aldverse <SLlloll

I would like to reserve the remainder of my time
for rebuttal, if I may.
QUESTION: Very well, Mr. Campbell.
Mr. Stewart, we'll hear from you.
CRAL ARGUMENT OF MALCOLM L. STEWART
ON BEHALF OF THE RESPONDENT
MR. STEWART: Mr. Chief Justice, and may it

please the Court:

25
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I'd like to begin by discussing the distinction
as we see it between the terms adverse effect and actual

damages. And as cne of Justice Scalia'

s questions
indicate, the term adverse effect 1s not ocne that

originated in the Privacy Act. It's - it's a term of art.

&=
Ty
(D
2
D
3
D
3
]
2
bl
)lj
3
[
0]
ke
[
9]
'
n
-
[®
3
]
th

the

ot

Administrative Procedure Act g s a right of action to

=

an
persons adversely affected or aggrieved, and I don't think

it's the case that a plaintiff under the APA needs to show

that he nas suitered tThe type oI narm that would
ocrdirarily be Zompensable 1n damages
Domnisiza ko ADD apaTliidos memacs cimaosdoc na an

avaizlaple iterm 27 relief, the Lypical inguliry in -~ under
the APFL 1n dslermining Wwhetner & ©La&intlIl NO4as s.andilig 1S
AneTNer ne 1S fikely To sullel Nalln on Lre date, e
Jnether ne nas Deen narmed 10 Tne past An 1D we had a

[ SRV RSOSSN SR 2P Duid Ly Dol Lnslan.s 2.1 Galtg ol

ongoing or imminent program by which the Government
intended to release Sccial Security rnumbers, and a

particular plaintiff could show there is a likelihood that

N

my own Social Security number will be released in the near
future, 1 think that would be sufficient in and of itself
to establish that that person was adversely affected or
aggrieved within the meaning of the act.

He would be suffering a - a violation of his

26
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legzal right to have information about him maintained
within the Go&ernment's files and he would also suffer at
least an increased risk cf identity theft. That would be
enough to get him into the - into court to seek
prospective, injunctive, or declaratory relief. But those

certainly wouldn'!

3
[

be the types of harms that would
crdinarily be compensable in damages.

QUESTION: Well, but that - but that's not the

question. It - it - the point is it's ~ 1it's not only
s2nougn T2 get nim into court, wnich 13 what it is said
adverse effect does here, 1t 1s encugh under The ArA o
jive him Sodgmant Hz wing

MR. STEWART He winsg -

WYULSTIoND I — 1L 18 &ncdaJn Lo Jive - Lo maxke
LS Ciall & “aiid — A Vasidd ooiadil.

ME ., Slswak] He - ne wins pun -

eI TI0NT RO Lhie ffasii e osanDoogEL mIng

damages has nothing to do with the magic words, adversely
affected. 1Tt has toc do with simply the fact that money
damages are not avallable under the APA.

MR. STEWART: But -

QUESTION: But he wins under the APA.

MR. STEWART: But the fact that a plaintiff can
win under the APA and, in our view, can't win under the

damages provision of the Privacy Act simply reflects what

27
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is implicit in the APA's exclusion of money damages as an
available item of relief, namely the view that agency
action should crdinarily be revicwable in ccocurt, and

plaintiffs who can show that they would be injured by

unlawful government conduct in the future should

ordinarily be abkle to get a Judicial order decreeing that
that not take place. But plaintiffs are not ordinarily

entitled to receive money damages from the Government for

wrongs committed against them.

CUESTION: And I Take 1t vou're - yvou're sayving
here - and they're nct hera besause tnere's a further
rzgolocment of owotuzl damzgo bolZve trhey ogst omonay

ME. STEWART: That - that's right

GURSTIUuN: Teall.

M. DroWaxL D Ial L dalllaldess oo in o
regtrliITis the avarlagcility L monenary reiyefl o3 person
g oy . . O . L o _ -
ST L aCa Lo Lo e s Dy, wdlill L LilaDw, pwisels Tl caToa [

recovery, 1s most naturally cconstrued t£o mean somecone who
has not only established a violation of law, but who has
established the prerequisites to an award of cocmpeansatory
relief.

QUESTION: Why - why did they put that phrase,
entitled to recovery, in there in addition to actual
damages? I'll be candid with you that I - I was thinking

that maybe they put it in there because they anticipated

28
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this - this category of cases like emotional damage
without physical manifestations is non-compensable, and

eave open that kind

(=

that - and that they were trying tc
fo a condition.

MR. STEWART: One - one hypothesis as to why the

2.

chrase may appear as it doe

n

The »

hrase originated in

the Senate version of the legislation, and the Senate
version said that a plaintiff who establishes a will - an

intentional c¢r willful viclation can collect actual or

Ly oy g N - . - ~ - T N e arm p B 1
genera: damages, but a perscon entitied Lo recoverv shal
raceive no less than 21,4000, And sc, in the -ontext of
L e B N N oy B o T N e T e B N B = R e e PSSR
At onrIUiziIn, tha oohra , peroon antitled - rocorrars
culd be a sheorthand for perscn entitled o recover =ither

e LD L LN Wwe L Ly, hT L2 i L oowod FE N L a R S
Jdamages 1f he nas any
RN PRSP
oo LD i e ey LA

MR. STEWART: But that -

QUESTICN: And he's entitled tc recover it 1f he
doesn't have any. He's entitled to recover it, whether he
has some or whether he doesn't have some. So I will - I
don't understand, you say the most natural meaning of a
person entitled to recovery 1s a person entitled to
recovery who actually has actual damages. That isn't how

I'd normally read it. I'd - I'd read it somebody who's -
29
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who's entitled to get it i1f he has it.
QUESTION: Well, I guess that's the issue.

TTECT TN . v I + 3 3 1
UESTICN: Yeah, that is the issue. Sc I Jjust

| @]

want you to explain a little bit more -

(Laughter.)

MB, STEWART: I mean, I think - I think -

QUESTION: - &about why that's the most natural
reading.

MR. STEWART: T mean, the more - I think the more
natiural rszding 1s that 4 persch entitled T recovery 1S

LoSDTal3lTo5 TLOEN Lllual feIITUEry, TEmSl, 2 TomIanzatory
award, butr who has established all 2f them. Lnd 1f =he
snly SOMUEens4tory rellel avallapie 18 adludl Jdamages, tnen
4 PErsSch WND NASN'T £3T40_ 18080 auludal Jdalialdes Ls L0
entitlied To recovery

SAT EVEN LI ¢ DidhIiiin dlgulighil Soiesd ke Diaas

the other way, then the canon ¢f construction that waivers
of scovereign immunity are to pbe construed narrowlyv would
compel the Court to read it in - 1n the narrow way.
QUESTION: Well, plus - plus the canon that -
that you don't glive words a meaning that renders them
totally superfluous.
MR. STEWART: That - that's -

QUESTION: And 1f it means what Justice Breyer

ALDERSON REPORTING COMPANY
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suggests, vyou can Just leave out the words, a person

entitled to recovery.

QUESTION: Just read it, but in no case shall he

receive less than the sum of 10,000, of $1,000.

MR. STEWART: That's correct

If - if Congress
had intended that any plaintiff who established an adverse
effect from a willful or intenticnal violation would

automatically receive at least $1,000, it could have used

Yo ol s v R A I mnrrr s 1oy e ps RO P
thie word person or indarvideal or comulalnant, which was -
which were the words that CTongress used elsewhers In the
Privzcy Rzt oo decorikbe the indi-sidual whozo rizhns had

GUDSTICN: Jr 7udst - Just drop entilied .o
recoves

M, slzWaAkD: exaoL:iy
sum of -

MR. STEWART: And the cther point I would - we

would make in following up on one of Justice -

QUESTICN: Mr. Stewart, 1f - and before going to
the words of the statute, this - there are any number of
statutes that have actual damages and it can say, or the
statutory damages, and some of them have this formula,

actual damages and person entitled to recover, and then

ALDERSON REPORTING COMPANY
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there's shades in be

ot

ween. Do you - do you really think
that Congress, by using those different formulas, meant a
different result in what would seem to ke cases that don't
- are not sensibly distinguished?

MR. STEWART: I mean, I think - I think we have

ress ¢r presume that Congress meant

something by the choice c¢f words that it used. And the
phrase entitled to recovery is -

QUESTION: A benign fiction, right?

ME. STEWART: & penign ficotion, that's rignt
2rnd I think 1%t 1s alsc fThe cause that ths phrase, person
cntivled to ovizoveory, 1= isad vary rarsly 1o the finicon
Srtates CUode Ihere are a nomber I provisicns alonyg the
Lines of actual dallayges O o1, uuu, niohiever is gr2ater,
TELErSNIS8S LU SLALULGIy Qaltdayss ol .idulddloud Jdahvaldes
But the phrase, perscn entit.ed To rectvery, 18 very rare
ANd We wouia [ RS Lilan ._:\.:Ai,'L:i:): S lTads A slnetnL o

QUESTICN: All right. I - I would - rather than
(¢ the presumpticn of whart they intended deduced from
canons, et cetera. Ycu assume that it 1s amkbiguous. You
certainly got me there. I'm - I see it's ambigucus. And
I also believe that Congress did not want to bankrupt the
Treasury, destroying Medicare, Social Security, and every

other programs we give $1 trillicon in damages to people

32
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who have the social - I - I - you've got me there.
Now, how do - what they - what your opponents
say is that i3 a made-up problem. It decesn't - it isn't

going to happen, and the reason it isn't going to happen

1s because these words, 1intentional or willful, are not

used, the word intenticnal, as it neormally is. It's used
in a very special way sc that they have to almest - well,
vou've - now, you've - I'm cross-referencing our earlier

argument and I'm at a dilemma here because 1it's not

argued, T don't Know now ©o Q=al with 1t, bDut it seems
relevant tc the underlying guestion that 1s moving me
Lot owhnat Tongross Lntonded

MR. STEWART ‘ne periticoner 1s correct that the

phrase lnrentional or Wiiilul has 0eell Conatrued by tne

iower CTUrTs essentidisly 4asS o a Loy L all, abd Lhie
prevallling Test 1n the lcwWwer CI2UrXts 1s wnentner ne ajency
SXOLI21T2d [oaglalil iisivgala oL~

QUESTICON: Ch, I'm sorry. The lower court thing
that we've looked up uses an or about that, and one of the

parts of the or 1s without grounds for bkelieving the

O

action to be lawful, which means that part <f the test,
that if we have an ALJ, or we have people in the agency,
just never think about it, as they might not in this case,

that that cover - is covered by intentional or lawful.

And that's one of the problems I'm having, because it

LI
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makes me think that that word intentional is a pretty
complicated issue, which isn't argued. It seems to be
very 1lmportant, and I den't know what te do.

MR. STEWART: I - I think, with respect to the -
the language from the court of appeals' opinion that you
quoted, the without grounds to believe that -

QUESTION: I have three ¢f them like that.

MR. STEWART: Right. I - T think what the courts
are getting at 1s something at least akin to the standard
that would prevall in a Bilvens action, where an individual

Federal officer was sued, where the guestizn would be,

~ - 1A - e = 1~ M E L e [ v e Vo ~m vt o, Aartrs
cold 2 orzazotnaklc zEfizer iz opers T Toziticn khave
believed That what he was doing was legal? °Prooakly the
COUrLS nave abplled i1l 1o oa - in & manner tnat's sligntly
More Qelsreniidl DTMe D vVEeL et
In - 1n - 1t dossn't mean, nowever, tTnart the

intenticnally violated the law or to have intentionally
sought to bring about harm to the plaintiff.

QUESTION: Do we have to decide that 1n this
case?

MR. STEWART: No, no, I don't think you need to
decide that.

QUESTION: I'd like a lot more argument on it

before I decide that gquestion.

34
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MR. STEWART: I mean -
T t

ATITI QM T ARNT AT o~ - - = 11 — o~ LRV NEN - -
QUESTICON: Now, that'll be pretty rare and the

MR. STEWART: It would be rare.

QUESTION: So the

MR. STEWART: Well, vou could - yeou could imagine
a situaticn, and we wouldn't condone this - this conduct,

but vou can imagine a situation in which an agency

official gets back the 100,000 forms from the printer and

says, oh my gosh, the 1.3, CJode cite was left off, put
then decides, | «rnow we're suppcsed to do this, but I'm
LIToguin G Lo ifmgiint LO0C,0C00 Zormzr fZoiy czomething llke
tnat, jetr's Yo lare them wWe Sdon't oondone that
pehavior It would pe a vioration Of Law, Ut LT'S nara
TS ImAaJins TNat JonIress wolld nave innenaed Lnat
everykbody who fills cut informzticn on thise rorms weald
Then L8 SNTITLed To Yi,vuu.

QUESTION: Just to try to get this 1ssue out of
the case, are you content to have us decide this case on -
on the assumption, just for the sake of argument but
without ruling, that - that the act regquires willfulness
in the ~ in the most extreme sense that Justice Breyer
describes? Are you willing to have us decide the case on
that assumption?

MR. STEWART: Yes.

AS)
~J
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QUESTION: You're willing to have us decide what
was not - what 1t was over, that there is an adverse

affect? In fact, the - the Gevernment d

[=)
i (CRORY RS Y

idn't disnute
1an t CGilsput

that, didn't dispute adverse effect, did it?

MR. STEWART: Not - not as to Buck Doe. The -

i3

h each of the pnlaintiffs had

D

magistrate Jdudge held that
established an adverse effect simply by release of the

Social Security numbers, and the district court didn't

expressly endorse that view, but didn't reject it either.

QULRSTION: Is it your - 1s it youar argument - and
I'm glad we'r2 pack to the gtatite - that in order to
iersorrine in thiz CTage, In o Thisz Tass, nother Thers o was o2
aduse of zronion, vou had ©o r2ad bevond the adverse effect
Slause 4ld Ju Jdowh Lo Lor CLoeIcre - and decide also
NI =l Lii=ie an an iar Aziha’)es, Lolole oo was A awusc
oL actions

= ST WAST Dl T e SoLian 't have o Zeolds

whether there was prcot of actual damages, but yes, 1
think if it was apparent on the complaint that there was
an adverse effect but no possibility of proving actual
damages, then the suit shouldn't pe - shculdn't go
forward, but -

QUESTION: That - that's an - that's an unusual
way to write the statute. It's unusual to - to write the

statute in a way where I don't know 1if I have a cause of

38
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action until I get down to where the damages are defined.

MR. STEWART: I - I agree, but I think it would

QUESTION: Usually I would say that any person
injured 1s the way we would expect this statute to have
been written,

MR. STEWART: I agree, and 1t may be that to -
Congress anticipated that guestions concerning damages
would be resolved at the end of the day, and there would
sovicusly be a 1ot of cases In which a plaintifi would

allege damages at the outsger, and therefore, would nave a

~anse ~f a27tior, bhur 1F ke Fallod ro o mrocre damagaes In tha
- the C-ourse c¢f the trial, he wouldn't be entitlied fo the
Sil,vow, €VEen 1I he priveda tndat ne suiferea an auverse
L O A A S E R B ST I i ol Jililoiiloolias PRI SIS 5

GUESTION pUT M iTewart, 1 - 1 TAakKe 1t Tnat

= E S R e O = TR TN PR DLl aal datiags,
the - by - by pleading the viclation of the statute, he
would at least have pleaded encugh tec entitle him to - to
ask for a - to ask for equitable relief.

MR. ZTEWART: We would say that equitable relief

[

is not, in this context, 1is not specifically authorized by
the Privacy Act. But we would say that equitable relief
would be available under the APA, and the allegation would

be that the -
39
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QUESTION: Okay.

MR. STEWART: - agency's action was not in

accordance with law -

QUESTION: I - T see.

MR. STEWART: - because it violated the Privacy

Act.

MR. STEWART: So - so - and indeed, this suit at

the outset included a request for injunctive relief

against further discliosures, and the Government

that part c¢i the case with lightring speed. There
the - tha plaintiff did ~pkrz2in a “ndic-izi ~rdax
the Zovernment rnot to continue with its practice
WOLESTICN: 50 inuseda tnere's - tnere -
Tooig seasAd e abcswail aTU D ild Qi demi Liiho ol
THe DasSLs ol - 0 oan Aduverse SIIest, pecalse ne
lowiL L e Lasls T siLTise =l = B [

this Act plus the APA.
MR. STEWART: That's correct.

QUESTION: Right.

QUESTION: May I - may I go to another issue?

in

=

mean, one of things that's bothering us is several issues

that seem crucial, which we're just having to make

assumptions about here, and depending on the assumptions,

40
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1 the scope of liability may - may be enormous.
2 Here's the one that is bothering me. The - the
3 Government 1s not contesting here that in fact there -
4 there was some kind of actual damage, even though it was
5 not quantified.
12 MR, STEWART: N¢o, I think we are contesting that.
7 QUESTION: Well, I - but - but you're not
8 contesting the fact - let me put it - I - I misspoke -
9 you're not contesting the fact that if he showed emotional
1o Jdamage and emcrlional damage alone, no phvsical effects,
11 that that wouid ke cncugh for recovery 1f - 1f a fact-
12 Sindsr ozald, =11, [ Think =hes zrcoicnzl deomage iz croh
13 3250 -
14 MR. STEWART: NHNo, no. We - wWe are Jontesting
13z al ana —
ie LUESTION: You are conmestning CNaty
i 5 S LWARTL 2o Loasint Toaa ., Les -
18 QUESTICON: Are - may - may I ask you just a
13 further guestiocon, then you can tell me which - whatever
290 ¥you want. Are you contesting as a matter of law the
21 sufficiency of this plaintiff's testimcny to at least get
22 tc the fact-finder on whether there was actual damage? He
23 testified - I forget his exact words - but he testified,
24 you know, I was so upset when I heard that they had
25 released my Social Security number, I Jjust didn't know

41
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what to do or what to say, something like that. Are you
contesting the sufficiency of that evidence to put an
issue of actual damage to the fact-finder?

MR. STEWART: Yes, and let me backtrack for a
second to say that the Fourth Circuit decided that Mr. Doe
had not proved actual damages, and the petiticoner did not
seek this Ccurt's review of that hclding, sco -

QUESTION: But they said he didn't prove actual

damages because there was no physical effect.

~~~~~~~ - - L.
MR STEWART That - that's rignt Thnere was -—
JUESTION: Thew didn't say That, as a matter ¢t
PR £ -~ O e T e e A A e e
., 1F - moT i 21 thosizal =ffact rule,
_ Ty — L ) i - . ~ ;
he wouldn't nave nad =znough Lo - te get to the fact-finder
ail dalludadi Galiade
. e . o ) ; .
I O L DivvAaann L i = Uit oo ool D e . iy = My
Ny DOLNT WAS, Tne reason wWe naven'nt priefeq Tne gueshion

understanding 1s that, because petiticner didn't seek this

Court's review of that aspect of the - the court of

(@

appeals' holding, as the case comes to the Ccourt, we're
assuming that there were nc actual damages.
QUESTION: And you didn't - you didn't cross?
MR. STEWART: But - but to answer your - your

question about what the Government's position on the law

is, our - our first argument 1s that in the context of

42
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this specific statute, the phrase actual damages refers
only to pecuniary harm, and we've cited in a footnote a
conflict among the circuits with respect tco that guesticn,
and that - that isn't presented by this case.

QUESTION: Okay.

MR. STEWART: Rut we would -
QUESTION: Mr. Stewart, may I ask you a guestion

wlith respect to that? Suppose this Doe said, I'm very

concerned about the impact of this on my credit rating, so

I'm golng to spend 310 to a credit - credit reporiing
company to find cut wnether there's been any thefc of my
identicy, §LU0 wiounld there then ke z -lalm undsr this
statute for zctual damages?

[1F STEWART I m<an, There - Lnere woulrd pe a
w30 LowihiE iz Mal was — wheliiel Liiels was
Tausarion, wnetner Tnart was a ra2asonable response to o Tn
_iiiTal, owl Lh =L,y o= TaALTiinT LLnhs Llla laha STUTCN

as pecuniary narm and, thus, 1s actual damages.

QUESTICN: But 1t made - 1t made me think that if
there's ambiguity in this statute, that wouldn't have made
much sense for Congress to write a statute like this
where, to meet the actual damage requirement, all you have
to do is make a 510 expense.

MR. STEWART: I mean, I agree that it's a

somewhat anomalous result that the availability of the

-
(¥}

ALDERSON REPORTING COMPANY
T Tth Street. NLW,L Suite 400 1-800-FOR-DEPO Washington. DC 20003



~J

O

[

[
[

3
4N

[
Q0

thousand can turn on a relatively small pecuniary loss.

It's - 1it's somewhat analogous at least to the common law
rule that punitive damages are available cnly fto a

plaintiff who's shown some level of compensatory damages,
and there also a plaintiff might be able to contrive a

small loss that is compensable, and thereby make himself
eligible for punitive damages that far exceed the amount

or -

QUESTION: But it's not just not contrived,

e
i

it's & f all the people who

r
|
k-t
I
[t
e
.

e e s R £ -
JrMdia 1O

[ : [ 1 : ~ . v . -
fhave this kind of complaint, so I think if that's what -
what the Trma = e My IRE Y= T i+ EN thv Fraksieas M
whn s > i , 2 , et Tares Mr
~ taa . ~ o . . :
Does wili ask to have thelr ocredlt checked
i 1T LT . N s ey e Cma L e s et ~or -~ —_ [P
ribve oo LWwsria DL Oledll, WS o Woued sSUill o wdnt UD we
- i P . . R . -
J R N Y NI BV R N ANLLITT T L e WD Lit r@as . A
Loasohidlie (2S0ONSe TO wlhial L& ovsrnment nan did - done
PR | R P PR DU - PR S J PO PR . . : - -1 - EEEN
A EE T S PR, R S R S —eall o - L\Jv:ii».« RN N v —a i

plaintiff. And even if that kind of machination might be
pcssible in in one categery of cases, it would still not

be possible in a let of

O
o)
0}
]
(
o
t
)
Q
&
=
=
(1}
n

of potential - cof

Privacy Act violations.

{

O

To continue with my answer to Justice Souter's
guestion, the - the second thing we would say about the
emotional injury is that, even if some emotional harms

were compensable as actual damages under the statute, we

4
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don't think that the particular emotional harm alleged

here would be, because a Socilal Security number, unlike,

for instance, intimate details about a person's family
life, 1s not inherently private or secret or confidential.
It's not the sort of infeormation that would cause a person
to say, T wonld be horrified to think that somebody else
knew that even 1f I could be sure that that gerscn wasn't
golng to misuse 1t against me.

The - the reascn that people are worried about

P T - e T s N C v ey Y e e E. - PR, N
reisase of Social Secuarity numpers is rthat tnar relegse

may lead to some further, more tTanglble harm, ldentify

CUZSTICH: Sz wou're saving as a mattar of law,
THis .5 U3t wnat he Tes3Tliied Lo +S SImply ToC Je minimis
W o Sooawm Lod T ol -

MR, SirwAKR] Inat -

ArrT e s . ~os

[ R

MR. STEWART: That' And we've cilted

wn
@]
O
[
=
(D
@]
t

the Metro-North case in our prief, and I think that the
harm - the emotional harm that he's alleged is really -
really very similar tc the fear of cancer as a result of
asbestos exposure that was held not to be ccmpensable in
the absence of some current physical impairment.

So to - to - follow up on this and make our

position absolutely clear, we are saying that if the term

45
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adverse effect is given its usual meaning, and every
plaintiff who establishes an adverse effect from a willful
or intentional viclation 1s entitled teo $1,000, that the
potential financial consequences would be enormous. Now,
I would say in all candor that if we lose this case, 1it's
aquite possihle that the Government would argque in the
lower courts that to protect the public fisc, the - the
phrase adverse effect should be given a narrower

construction under this statute than under the APA. But

JuYy Lpasic point is -

~F rrvyryrallaos ot al v Frv~r A bihalia fe T e e
rrihlaes <ns rorntad , 11 itz oo

wnderstanding that there are several other statutes under
=hitlrely UiiI<renl 3LatuLes, Lhey nave Lhie S1liiar

. TR SN S R uur?_',_. cemal o Ladead o a nwmy Lila Sd Dy
1Loyou gern anyrning, vou'll get The minimum, 4anga - purt

o . N . T, N

- - = - = >~ = . - = 5 a I b - g - - - - = ) - = w
proper reading of that statute. There are several such

statutes, am I -

MR. STEWART: There are a lot of statutes with
wording, for instance, to the effect of a plaintiff who
establishes a violation will receive actual damages or
$1,000, whichever is greater. Most of those don't apply

to suits against the United States -

QUESTION: And - and -

46
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MR. STEWART: - but there are many such laws.

QUESTION: And most cof those would not require
proof of actual damages?

MR. STEWART: That's correct. Under the plain

terms of the statute, the plaintiff would get the 1,000 -

QUESTION: Why in your view did Congress come up
with a different formula in this case than it has in that
- 1in the pattern of statutes that those represent?

MR. STEWART: I'm - part of it may be that most

oI these statdies are not dealing witn sults ageinst the
United States, and Jcngress may e more protective cof the
caplisc fizc, and parc 22 It 1s the -~ The lazgyislative
depates raeveal that Jongress considersd a variety of
pUTential 2alages LLOVISions, sSome of wWnicn were more
sTiiclous Cira .= e Piett an ul L Llhaloly ehiadied, sohie UL
Tnem Less genercius.  For 1nstance, tTne more generolls
LleviElins -

QUESTION: But this statute 1s unique, 1s 1t not?

MR. STEWART: It's not guite unigue. I believe
there are a couple of other provisions that use the
phrase, person entitled to recovery, and that phrase has
not been authoritatively construed by this Court, so those
- interpretation of those statutes would raise the same
question this one does.

QUESTION: But there's a number of them that

47
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start out with actual damages.

MR. STEWART: And - and sometimes, again, the

wnarAa are tgo +thoe affact ~AFf
wlC LGS e L whit crolicelCL U1

924

R 1,000

~+ 113l N:m:ﬂos AT
Cluas walliage CIx 7

whichever is greater. And because the availability of the

$1,000 is not limited to a, guote, person entitled to

recovery uote of those

\ unoy the pW,::w'n 1
v, ungu , Lhe lain [

ol

nguage of many
statutes compels the conclusicn that $1,000 will be
awardable regardliess of actual damages.

QUESTION: Now, there was an interpretation -

Jongress vold OMB o do o interpretive auldes, and it did,

and 1t - and it gave 1t trne meaning that this plantiff
gives it Tr'z - 1% razd the snz-ute - Zdidn't - wazn't
that wnat CHMEB =3:1d? Wasn't that the:r contemooranacus -

M. STEWART I mean, 1 THink the more - o think
Vo e Liygnt Latl T Mile LaLulal Leadlilng — Lhe e

Jualrds_ine A1dn'T 2Qdress 1n Terms Tne S1TU3T10on wnere a
e@ais i DD TheaAD D AW Leds Gdalliades e s LTloLhTaTos caeadiis

the thousand, but the OMB guldeline did say, a person who
suffers an adverse effect from a willful or an intention

violation shall receive a 1,000 -~ actual damages or

T

51,000, whichever 1is greater.
QUESTICON: Tt said actual damages or 1,000. As I
understood the - that original interpretation, it was the

reading that the plaintiff is putting forward here and

your response to it in your brief seemed to be that was a

18
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Wwrong interpretation because it didn't take account of
soverelign immunity or saving the sovereign fisc and an
cff

. . . C
i1cial at OMB said it was wreng and it's net - nce leonger

effective.

MR. STEWART: I mean, I think if - 1f plaintiffs

that intelligent people can read the statute the way that
they did, T - I think it's validly used for that purpose.

But the OMB guideline is not entitled to deference, as the

Court held 1n Adams Frulit, a statutory provision that is
te administered sclely by the courts 1s not one as to
snizh ke Tours will o defer w0 zdministraTtioa
interpretations Tre - the OMB -

SJUDSTION: but aidn't - Jldﬁ't.QQRchss aesiundate

DL - LD LIESse uLsaes
MR, slowar: Longress aesignat=a oMb, put 1t's -
SN PG O R ceml b L. i S T 1 - SR S =

issue 1s reprinted at page 13a to the appenalx to the
Goverrment's krief. And it says, the director cof the
Office of Management and Budget shall develcop and, after
notice and ocoppcrtunity for public comment, prescribe
gulidelines and regulations for the use of agencies in
implementing the provisions of this section.

So the only specific directive that OMB had was

to instruct or direct agencies as to theilr substantive

9
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obligations under the act. Now, 1n the course of doing

that, it was entirely appropriate for OMB to go further

F o
L

~ +
cr C

ct

— A ~F 3 " x4+ 1o ~1 —~
anla oL 1TSS View TO ne agencles as to what ccocnseguences

would follow if they breached their substantive

obligations, but that wasn't a task that was specifically

entrusted to OMBR by statute, sc I don't think there's any
basis for inferring that Congress -

QUESTION: T see. You're - vou're saying that -
that it - it was meant just to tell the agencies what you
have tc do to comply with the azTt.

MR. STEWART: Exactly.

LUEZTICN: Yeah, that - that's prokcably tho rpest

reading or i1t

Jons iU rean
MR, STEWAR!: 52 tne - tne 13ST = The Last point
I wanted To made I8, LU Logiih S0 peossairiw, SLDo— LD waw 1ust

this case, 1t might be pcssible to mitigate the financial
conseguences to the Government by giving the term adverse
effect a narrow construction, but our - our view 1s, 1if
the consequence of adopting plaintiff's reading cf the
phrase person entitled to recovery 1s that an established
term of art like adverse effect has to be construed in
other than its normal manner in order tc make the statute

make sense, there's something wrong with plaintiff's

N
<
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reading.
QUESTION: But why - why do you say that?
Because, see, the adverse effect part governs people who

don't even want damages. I mean, it - it's to get into

court, 1t's just to get into court, bring the suit, isn't

it?

MR. STEWART: Right.

QUESTION: So - so I would have thought that your
- your reaction - I just want you to clarify this - would
pe, If rthey win rhis Case, then the reaction wourd e to

g0 back and say, all right, if we'vre going to give $1,000

- NAA,‘,\WC 1 JUNpN T . A S o+ Far N mey ard Al A+ kot
TeIp.e T rezlly oar Cus T 3 mad acou

W~ fa —~ 1 —~ - 4 — 1 folie! = B - = LI

nagrensd, we ' ve Jot TC give tnhem ail L, 000, wWeel, 1L0S

iy 10 Jrirlullistalices whaela

Soine L g Juloe o wl 1 Mi:ld 5w yow Lo Load Tiial
LNTEeNTIONAL Or WiiiInl IegUuirement Loughsy, 0oL - nor Tne
i =ise wilzoot ol L L Al - =i, P i ot
that be the reaction?

MR. STEWART: I mean, I guess if - if this - if

this Court held that the phrase intenticonal or willful was
limited to situations -

QUESTION: I don't see - yeah?

MR. STEWART: If it - if it was limited to
situations in which the Government set out to violate an

individual's rights under the Privacy Act, that - that

31

ALDERSON REPORTING COMPANY
1111 14th Street. NoW. Suite 400 1-800-FOR-DEPO Washington. DC 200035



(@]

o

b—

would be another way at least of -

QUESTION: Yeah, vyeah, and then you'd say, well;

we shculd assume that's wh
certainly didn't -
MR. STEWART: I -

QUESTION: -

sugpcese I assume that,

ad

right on the basis of that assumption,

g (SRS OR U

and then I decide that they're

and then in the

next case it turns out my assumption happened to be quite

AYONG peTause Jongress nad
haprens?
anm h -

()
I

cossible intercretation

Mealls, youw Coula fave nyoo
Iopih Liltat el SLL e .o
nTpe nrnose Tnings Wl a

Daghiay Ll linTay Llhoatl [T

th

Jhat
TietTl

the hundred thcousand people who put

the form to get $1,000. T

QUESTICN: Thank
Mr. Campbell,

REBUTTAL ARGUMENT

hank

you,

OF MR.

Mr.

JACK

inne

N

Q

Stew

W.

nL o nnere.

a
;
.
:

- inrormation

art.

CAMPBELL,

ON BEHALF CF THE PETITIONER

MR. CAMPBELL:

Justice Kennedy,

Thank you,

Mr.

2T .. -1 -~
NOW wWhat

Wi

Iv

-
Ll

on

Chief Justice.

I'd like to address my first
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point to you, because I - I think you put your finger on

's

one of the number of - of absurd results, or difficult-to-
swallow results that flow frcom accepting the Government

interpretation. The Government's essential contention

here is that quantification of actual damages is an

essential element of a Privacy Azt claim, but boy, what

A

strange way to write the statute if that's what Congress

intended.

The - the relative language is reproduced at
pages : oand 4 of pstitioner's brief, and 1t says that
~henever an agency tfalls 7o Comply wWith any other
crovizion o8 othiz ozsotion, and T'm ogoing to =2llipsis, iIn
siich a wayv as to have an adverse effesct on an individual,

rthe 1nuividudl Nay Dring & SL1vil acticn dgainst wne
a¥enty, and 1'm o puntling andolidel oo ZSiS el Tou Liiel
go to zguksection g dr, whicon sTates tnat 1L trnat adverse
SIIecT wasl i€ fuoswal oL @l cohmitaoiiai Lo wialIlol
violation, then the Government, the United States shall be
liazble, in the sum - in an amount equal to the sum of.
Liability 1is established once those three
prerequisites are met. All that 1s left at that point 1is
an exercise of arithmetic. It would be a very strange
statute that says the United States shall be liable in the

sum of the following amounts you are to add up, and that

amount would be zero. And, in fact, that would never be

W
(9%}
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the case. Costs are always available to a Privacy Act
plaintiff who establishes an adverse effect caused by an
intentional or willful viclation ¢f the act.

So there are certainly going to be at least some

recovery. There's no qualification of the costs award

with recascnableness of precondition of actual damages. So
some - there is going to be a reccvery 1n those cases.

Now, 1f that's the only recovery that's available, it's a
very - 1t's, one, a very strange statute, and number two,

a4 statute that arguabiy 1s unconstituilonal. But you

INnerentiy Aare NoL Yguantiliiala®, anld wongi=ssSs acdin' L

intend, I can't 1magine, Lo - Lo makKe Tne [i1ne oL recavery
TUIs 20 WRSTOST Jluw Jall Diose Lhdl o you pun 00— a ZU-lmint
stamp on an - on an envelope to get your credit report or

pay the $10 fee. That's a wvery arbitraryv line. Why would
Congress be solicitous of people whco suffer the same harm
- be solicitous of the one whe put a stamp on an envelope?
That's a nonsensical.

Moreover, it reduces any efficiency savings that
are realized under the act as Congress intended by saying,

look, we're not going to get into those sorts of proof
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issues. If you have an emctiocnal distress and 1it's
typical, it's caused by the intentional violation, we
doen't go through that. You get ycocur damages of $1,000 and
let's not go through the proof. That's a very natural
reading of the act.

But thc CGovernment - the (Gover

ment is askin

Vo)

you to adopt a - an interpretation that has a number of
additional problems. It renders the adverse effect

requirement superfluocus. Procf of actual damages will

necessartly In every <ase reguire proof of an actual harm
and causaticn S zven the attompt by the Government to
Lials oa ~ ow Lfanlry on the advorse 2ifocnt roguiramant most
Fajl Adaln, it turns The shaill language into may, or at
best, renders snall 11 uscry, pedause Tng sudli Woula De
Terc 1n mutn cases

CN: Rs t2 your point apcut Lnge - The
~LST3 (ou o aon' T ogex LS whiadn3, Ll Zays L. ooul L gy

assess reasonable attorneys' fees and cther litigation
costs reasconapbly incurred in any case 1in which the
complainant has substantially prevailed. And I assume
that when later on they - they say the costs ©f the action
together with reasconable attcorneys' fees as determined by
the court, they're referring back to the court has allowed
those - those costs and fees, because he has substantially

prevailed?

N
n
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MR. STEWART: I'm sorry, Justice Scalia. T - are
you referring to the language that's in (g) (2) and ({(g) (3)
of the statute?

QUESTION: Yes, I am.

MR. STEWART: (g} (2) and (g) (3) are entirely

~
1

y

ifferent causes of actions. Those deal with reqguests for
injunctive relief, and this is the only type of injunctive

relief under the Privacy Act, injunctive relief for access

to files or correction of files. Those are separate

Zauses of sotion. In fact, 1 submit, Justloe Scalla -
JUESTICON: I see I see what you're saving
MR. STZWART: - thau the r.mrazt In the laingunage
o Isen N ? =y i) R —
QUESTION: 1 see what you're saying.
MR, ETEWART: - ana 0 4. LDrov &3 0y L0t
dere, Cungress anticipated that tnere 1s a supstantial -
substantially prevaiiing Lart, .  ihabl pualoy -

CUESTION: Well, what assumption would vyou like
us to make -

QUESTION: Right, right.

QUESTION: - in respect to the meaning cof
intenticnal or willful?

MR. STEWART: I - I submit that a perfectly
proper interpretation of intenticnal or willful can

include conscious disregard of - of the - of the legal

h
(o2}
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obligations. That's a well-established standard.
Thank you.
CHIEF JUSTICE REHNQUIST: Thank vou, Mr.
Campbell. The case 1s submitted.
{Whereupon, at 11:57 a.m., the case 1n the

above-entitled matter was submitted.)
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